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PREFACE 


TO  THE  SIXTH  EDITION. 


In  presenting  this  Edition  of  Mr.  Justice  Bayley^s  Trea- 
tise to  the  public,  the  Editor  feels  that  he  requires  very 
great  indulgence.  The  difficulty  of  following  an  author  of 
singular  accuracy  and  precision  has  been  enhanced  by 
the  entirely  different  form  in  which  questions  relating  to 
Bills  of  Exchange  are  now,  almost  invariably,  submitted 
to  the  Ck>urts.  Until  shortly  after  the  time  when  the 
last  Edition  of  this  Treatise  was  prepared,  the  questions 
discussed  generally  arose  simply  on  the  evidence  at  the 
trial;  but  now,  for  the  most  part,  they  are  presented 
through  the  medium  of  the  pleadings,  or  are  so  fettered 
by  them,  and  mixed  up  with  formal  matters  and  tech- 
nicalities, as  to  make  it  extremely  difficult  to  extract 
principles,  or  to  abridge  the  cases  clearly  and  concisely. 
In  addition  to  this,  the  cases  too  frequently  suggest 
questions  not  resulting  irom  actual  transactions,  but 
purely  fictitious  difficulties  invented  by  the  ingenuity  of 
the  pleader  to  stay  the  progress  of  the  suit.    The  number 
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of  questions,  real  and  unreal,  which  have  thus  been  dis- 
cussed since  the  publication  of  the  last  Edition  in  1834, 
has  been  so  great  as  to  render  the  reduction  of  them 
within  a  tolerable  compass  a  most  arduous  task.  With 
a  view  to  prevent  great  increase  in  bulk,  the  Editor  has 
given  an  abridgment  of  the  more  important  cases  only, 
and  as  information  respecting  pleadings  in  actions  on 
bills  and  notes  is  indispensable  to  the  practitioner,  an 
epitome  of  many  of  the  cases  on  this  subject  has  been 
inserted.  The  portions  of  the  work  which  consist  of  ad- 
ditions by  the  Editor,  are  included  between  two  marks, 
thus,  ^^i",^  but  they  do  not  constitute  the  whole  of  the 
new  matter.  He  has  to  express  his  thanks  to  Sir  J. 
Bayley,  the  son  of  the  author,  for  the  loan  of  his 
father's  copy  of  the  .work,  in  which  several  cases  had 
been  inserted  by  the  author  in  MS.,  and  these  have 
been  incorporated  as  part  of  the  original. 


6y  Cnmon  Office  Aow,  Temple^ 

June  \2th,  1S49. 
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A  Bill  of  Exchange  is  a  written  order  or  request,  and 
a  Promissory  Note  a  written  promise,  for  the  payment  of 
money  absolutely  and  at  all  events;  the  one  owing  its 
existence  and  privileges  to  the  law  and  custom  of  merchants, 
the  other  to  the  ^rd  and  4th  Anne,  c.  9.  (1) 


(1)  Before  the  statute  of  Queen  Anne  many  attempts  were  made  to  put 
promissory  notes  on  the  footing  of  bills  of  exchange,  but  without  success : 
tide  Peantm  t.  Oarreii,  4  Mod.  242 ;  Clerie  t.  Mariim,  Lord  Kaym.  757 : 

B 


2  What  a  Bill  or  Note  is.  [Ch.  I. 

The  person  who  makes  a  bill  is  called  the  Drawer,  the 
person  to  whom  it  is  addressed  the  Drawee,  and  the  person 
in  whose  favour  it  is  made  the  Payee. 


Salk.  129 ;  Burton  t.  Souter,  Lord  Raym.  774,  and  Willianu  ▼.  Cutting^ 
Lord  Raym.  825  }  Salk.  24  ;  7  Mod.  154 ;  11  Mod.  24  ;  and  see  4  Tenn  Rep. 
151,  152. 

"  By  the  3rd  and  4th  Anne,  c.  9,  §  1.  '  Whereas  it  hath  been  held, 
that  notes  in  writing,  signed  by  the  party  who  makes  the  same,  whereby 
such  party  promises  to  pay  unto  any  other  person,  or  his  order,  any  sum 
of  money  therein  mentioned,  are  not  assignable  or  indorsable  over,  within 
the  custom  of  merchants,  to  any  other  person;  and  that  such  person  to 
whom  the  sum  of  money  mentioned  in  such  note  is  payable,  cannot  maintain 
an  action  by  the  custom  of  merchants  against  the  person  who  first  made  and 
signed  the  same  ;  and  that  any  person  to  whom  such  note  should  be  assigned, 
indorsed,  or  made  payable,  could  not  within  the  said  custom  of  merchants 
maintain  any  action  upon  such  note  against  the  person  who  first  drew  and 
signed  the  same :'  Therefore,  to  the  intent  to  encourage  trade  and  commerce, 
which  will  be  much  advanced,  if  such  notes  shall  have  the  same  effect  as 
inland  bills  of  exchange,  and  shall  be  negotiated  in  like  manner:  Be  it 
enacted,  that  all  notes  in  writing,  that  after  the  1st  day  of  May,  in  the 
year  of  our  Lord,  1705,  shall  be  made  and  signed  by  any  person  or  persona, 
body  politic  or  corporate,  or  by  the  servant  or  agent  of  any  corporation, 
banker,  goldsmith,  merchant  or  trader,  who  is  usually  intrusted  by  him, 
her  or  them,  to  sign  such  promissory  notes  for  him,  her  or  them,  whereby 
such  person  or  persons,  body  politic  and  corporate,  his,  her  or  their  servant 
or  agent  as  aforesaid,  doth  or  shall  promise  to  pay  to  any  other  person  or 
persons,  body  politic  and  corporate,  his,  her  or  their  order,  or  unto  bearer, 
any  sum  of  money  mentioned  in  such  note,  shall  be  taken  and  construed  to 
be,  by  virtue  thereof,  due  and  payable  to  any  such  person  or  persons,  body 
politic  and  corporate,  to  whom  the  same  is  made  payable,  and  also  every  such 
note  payable  to  any  person  or  persons,  body  politic  and  corporate,  his,  her 
or  their  order,  shall  be  assignable  or  indorsable  over,  in  the  same  manner  as 
inland  bills  of  exchange  are  or  may  be,  according  to  the  custom  of  merehants; 
and  that  the  person  and  persons,  body  politic  and  corporate,  to  whom  such 
sum  of  money  is  or  shall  be  by  such  note  made  payable,  shall  and  may 
maintain  an  action  for  the  same,  in  such  manner  as  he,  she  or  they  might  do, 
upon  any  inland  biU  of  exchange,  made  or  drawn  according  to  the  custom 
of  merchants,  against  the  person  or  persons,  body  politic  and  corporate,  who, 
or  whose  servant  or  agent  as  afbresaid,  signed  the  same ;  and  that  any  person 
or  persons,  body  politic  or  corporate,  to  whom  such  note  that  is  payable  to 
any  person  or  persons,  body  politic  and  corporate,  his,  her  or  their  order,  is 
indorsed  or  assigned,  or  the  money  therein  mentioned  ordered  to  be  paid  by 
indorsement  thereon,  shall  and  may  maintain  his,  her  or  their  action  for  such 
sum  of  money,  either  against  the  person  or  persons,  body  politic  and  corporate. 
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If  the  Drawee  aceept  the  biU,  he  is  called  the  Acceptor. 

The  person  who  makes  a  note  is  called  the  Maker,  and 
the  person  to  whom  it  is  payable,  the  Payee. 

When  a  bill  or  note  is  indorsed,  the  person  indorsing 
it  is  called  the  Indorser;  the  person  to  whom  it  is  indorsed, 
the  Indorsee. 

A  note,  while  in  the  hands  of  the  payee,  has  this  re- 
aemblance  to  a  bill,  that  it  is  for  the  payment  of  money 
absolutely  and  at  all  events,  and  when  transferred  it  is 
exactly  similar  to  a  bill  of  exchange.  (2) 

Sec.  2. — No  particular  (3)  words  are  necessary  to  make 


wlio,  or  whose  servant  or  agent  as  aforesaid,  signed  such  note,  or  against  any 
of  the  persons  who  indorsed  the  same,  in  like  manner  as  in  cases  of  inland 
bOls  of  exchange." 

(2)  In  HeffUn  ▼.  Adamtont  Burr.  669,  the  question  was  whether  the 
indonee  of  a  bill  was  bound  to  make  a  demand  upon  the  drawer  as  the 
indorsee  of  a  note  must  upon  the  maker ;  and  per  Lord  Mansfield,  "  while 
a  note  continues  in  its  original  shape  of  a  promise  from  one  man  to  another, 
it  bears  no  similitttde  to  a  bill ;  but  when  it  is  indorsed,  the  resemblance 
begins ;  for  then  it  is  an  order  by  the  indorser  upon  the  maker  to  pay  the 
indorsee,  which  is  the  rery  definition  of  a  bill :  the  indorser  is  the  drawer, 
the  maker  of  the  note  the  acceptor,  and  the  indorsee,  the  person  to  whom 
it  is  made  payable ;  and  all  the  authorities,  and  particularly  Lord  Hardwicke, 
in  a  case  otHamerton  v.  Maekarell,  M.  10  Geo.  11.  put  promissory  notes  on 
the  same  footing  with  InUs  of  exchange."  And  in  Broum  v.  Harraden, 
4  T.  R.  148,  where  the  Court  decided  that  three  days'  grace  should  be 
allowed  on  promissory  notes.  Lord  Kenyon  obsenred,  that  the  effect  of 
the  statute  was,  that  notes  were  wholly  to  assume  the  shape  of  bills; 
and  BuDer,  J.  added,  that  the  cases  dted  in  the  argument  showed  clearly, 
that  the  Courts  of  Westminster  had  thought  the  analogy  between  bills  and 
notes  so  strong,  that  the  rules  established  with  respect  to  the  one  ought 
also  to  prevail  as  to  the  other ;  that  the  language  of  the  preamble  of  the 
Act  was  express,  that  it  was  the  object  of  the  legislature  to  put  notes  exactly 
on  the  same  footing  with  bills,  and  that  the  enacting  part  pursued  that 
ivteotiom  The  same  doctrine  is  to  be  found  in  CarloM  v.  Fetncourt,  5  T.  R. 
4B2 ;  Bdie  T.  Eiui  India  Company,  Burr.  1224 ;  fOridge  v.  8herbom$,  11 
M.  &  W.  374.t 

(3)  D.  Lord  Raym.  1397 ;  Str.  629;  8  Mod.  364. 

Ckddinek  t.  Allenf  Str.  706.  A  note  was  in  these  words :  **  I  do  ac- 
Imowledge  that  Sir  Andrew  Chadwick  has  deliyered  me  all  the  bonds  and 
notes,  for  which  400/.  were  paid  Mm  on  account  of  Col.  Synge,  and  that 
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a  bill  or  note ;  but  it  must  be  a  written  order  or  promise 
which  from  the  time  of  making  it  cannot  be  complied  with 
or  performed  without  the  payment  of  money. 

Thus  an  order  or  promise  to  (4)  deliver,  or  that  I.  S.  (6) 
shall  receive,  money,  or  to  be  (6)  accountable,  or  (7)  res- 
ponsible for  it  to  him  or  order,  is  a  good  bill  or  note. 

f  So  an  acknowledgment  of  a  specified  debt  (8)  ^^  which 
I  will  pay/'  or  (9)  "  to  be  paid,''  or  which  the  maker  is  (10) 
**  to  pay,"  is  a  good  note.-I- 

Sir  Andrew  delivered  me  Major  Graham's  receipt  and  biU  on  me  for  10/. 
which  10/.  and  15/.  5f.  balance  due  to  Sir  Andrew  I  am  still  indebted, 
and  do  promise  to  pay/'  and  upon  demurrer  to  the  declaration,  the  Court 
held  it  a  note  within  the  statute. 

fEllii  y,  Mann,  7  Dowl.  P.  C.  578.  An  instrument  in  these  words, 
"  John  Mason  borrowed  of  Mary  Ann  Mason,  his  sister,  the  sum  of  14/.  in 
cash,  as  per  loan,  in  promise  of  payment  of  which  I  am  truly  thankful  for, 
and  shall  never  be  forgotten  by  me,  John  Mason,  your  affectionate  brother," 
was  held,  by  Williams,  J.,  to  require  a  stamp  as  a  promissory  notcf 

(4)  D.  ace.  Lord  Raym.  1397. 

(5)  D.  8  Mod.  364. 

(6)  Morru  t.  Lea,  Lord  Raym.  1396;  Str.  629;  8  Mod.  326.  Plaintiff 
sued  as  indorsee  upon  a  note  by  which  the  defendant  promised  to  be 
accountable  to  A.  or  order  for  100/.  value  received;  and  after  verdict  for 
the  plaintiff  it  was  insisted  in  arrest  of  judgment,  that  this  was  not  a 
negotiable  note ;  itd  per  Cur,^  "  no  precise  words  are  necessary  to  be  used 
in  a  bill  or  note :  '  Deliver  such  a  sum'  makes  a  good  bill;  by  receiving  the 
value  the  defendant  becomes  a  debtor,  and  when  he  promises  to  be  ac- 
countable for  it  to  A.  it  is  the  same  as  a  promise  to  pay  to  A.,  and  it 
is  the  stronger,  because  it  is  to  be  accountable  to  A.  or  order;  and  it 
would  be  an  odd  construction  to  expound  the  word  accountable,  to  give 
an  account,  when  there  may  be  several  indorsees.  Judgment  for  plaintiff." 
t  But  see  Home  v.  Red/earn^  pott.f 

(7)  D.  8  Mod.  364. 

t(8)  Wheatley  v.  Wiliiame,  1  M.  &  W.  533.  Plaintiffs  having  been 
employed  to  sell  some  books  for  defendant,  he  wrote  them  the  following 
letter : — "  Gentlemen,  I  have  received  the  imperfect  books,  which,  together 
with  the  cash  overpaid  on  the  settlement  of  your  account,  amounts  to  80/.  7«., 
which  sum  I  will  pay  you  within  two  years  from  this  date.  I  am,  &c. 
T.  Williams."  After  argument,  the  Court  clearly  thought  it  a  promissory 
note.f 

t(9)  Caebome  v.  Duiion,  Scacc.  M.  1  Geo.  II.;  1  Selw.  N.  P.  380,  8tb 
edit.  Upon  demurrer  to  a  declaration  setting  forth  a  promissory  note  in 
this  form,  "  I  do  acknowledge  myself  to  be  indebted  to  A.  in    /.  to  be 
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Bat  a  mere  (11)  acknowledgment  of  a  debt  without  any 

paid  on  demand,  for  yalae  received,"  the  Court  held  it  to  be  a  good  note 
within  the  statute ;  and  that  the  words  "  to  be  paid,"  amounted  to  a  promise 
to  pay. 

Broait  t.  BUmu,  2  M.  &  W.  74.  In  support  of  a  plea  of  set-off, 
defendant  tendered  the  followmg  document :— «  1 1th  October,  1831.  1. 0.  U. 
20/.,  to  be  paid  on  the  22nd  instant.  W.  Brooks."  It  was  objected  that 
it  ought  to  have  been  stamped  as  a  promissory  note,  but  it  was  received, 
and  the  amount  deducted.  Upon  argument  on  a  rule  to  increase  the 
damages  hj  this  amount,  Parke  B.  observed,  the  question  was  whether  it 
did  not  import  a  promise  to  pay,  and  if  so  it  required  a  stamp ;  and  per  Cttr,f 
"This  is  either  a  promissory  note,  to  constitute  which  no  particular  form 
of  words  is  requisite,  or  it  is  an  agreement  for  the  payment  of  money 
above  the  sum  of  10/.,  and  in  either  view  of  the  case  it  requires  a  stamp." 
auk  absolute. 

Waiikfmam  T.  BUee,  1  Car.  &  K.  35.  In  an  undefended  cause,  plaintiff 
tendered  the  foDowing  unstamped  document  on  a  declaration  for  money  lent, 
and  on  an  account  stated :~"  I.  O.  U.  25/.,  to  be  paid  May  5."  Rolfe,  B., 
held  it  to  be  a  note,  and  rejected  it,  but  plaintiff  had  a  verdict  on  other 
evidence. 

See  also  ShrioeU  v.  Payne,  8  Dowl.  441.t 

t  (10)  Waiker,  Executor  o/  Walker  v.  Roberta,  1  Car.  &  M.  590.  Action 
by  executor  of  payee  against  maker,  on  a  promissory  note,  plea  non  assumpsit. 
The  instrument  produced  was  in  these  words : — *'  Feb.  1831.  William  Walker 
lent  to  James  Roberts,  19/.  19ff.  11</.,  to  receive  5/.  per  cent,  for  the  same 
19/.  19«.  lU.,  to  pay  on  demand  to  the  said  William  Walker,  giving  James 
Roberta  six  months'  notice  for  the  same."  This  was  signed  on  behalf  of  the 
defendant,  and  it  was  objected  that  it  was  an  agreement.  Cresswell,  J.,  at 
Nisi  Prios,  held  it  to  be  a  prominory  note.    Verdict  for  plaintiff.f 

(11)  ^aker  v.  LetHe,  1  Esp.  426.  An  unstamped  slip  of  paper  with 
**  I.  O.  U.  eight  guineas,"  written  upon  it,  and  signed  by  defendant,  was 
offered  in  evidence  under  the  money  counts,  and  objected  to  as  being 
either  a  promissoiy  note  or  a  receipt,  and  therefore  requiring  a  stamp ;  but 
Lofd  Kenyon  held  that  it  was  neither  a  promissory  note  nor  a  receipt, 
and  received  it  in  evidence.  So  in  CkUdere  v.  Boulmoie,  Dowl.  &  Ryl. 
N.  P.  C.  8.  Two  unstamped  pieces  of  paper,  with  "  I.  O.  U.  400/."  and 
**I.  O.  U.  250/.,"  signed  by  defendant,  were  offered  in  evidence,  and 
objected  to,  as  being  either  promissory  notes  or  receipts,  and  therefore 
requiring  stamps :  but  Abbott,  C.  J.,  thought  that  he  was  bound  to  receive 
them,  and  they  were  received  accordingly.  The  jury,  however,  found  for 
defendant.  But  see  Ouy  v.  Harriet  sittings  after  Easter  Term,  1800,  cor. 
Lord  Eldon,  C.  J.  contra,  Chitty,  243,  *. 

t  Gouid  V.  Coombe,  I  C.  B.  543.  <*  I.  O.  Mr.  John  Gould  the  sum  of  200/., 
for  value  received,  June  7»  1843.  James  White,  James  Coombs."  Held  after 
argument  not  a  note.  In  Melanotte  v.  Teaedaie,  13  M.  Sc  W.  216,  the  following 
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f  (12)  words  importing  af  promise  to  pay  is  not  a  bill  or 
note. 

So  in  a  written  bargain  for  buying  goods,  a  promise 
to  pay  the  seller  the  price  in  a  limited  time  is  not  a  pro- 
missory note.  (13) 

And  a  paper,  importing  to  desire  payment  as  matter  of 
favour,  not  as  matter  of  right,  is  not  a  bill.  (14) 

A  note  was  (15)  in  these  words:  ^'Borrowed  of  I.  S. 
50/.  which  I  promise  not  to  pay  C  and  per  Lord  Maccles- 
field, ^'  the  word  not  shall  be  rejected,  for  a  man  shall  never 
say,  I  am  a  cheat  and  have  defrauded.*^ 

An  order  to  pay  money  will  be  a  bill,  though  instead 
of  the  ordinary  direction  to  the  drawees,  the  word  ^^at^  be 
prefixed  to  their  names.  (16) 

document,—*'  1839,  Nov.  11.  I.  O.  U.  45/.  13«.,  which  I  borrowed  of  Mn. 
MelADotte,  and  to  pay  her  5/.  per  cent,  till  paid.  Robert  Teasdale," — ^was 
held  not  to  require  a  stamp,  either  as  a  not«  or  an  agreement.t 

t  (12)  Vide  per  Parke,  B.,  Taylor  v.  Sieeh,  16  M.  &  W.  667, 668.t 

(13)  Bliia  y.  BUit,  Gow.  216.  An  agreement  was  in  these  words :  "  I, 
R«  B.,  do  this  day  bargain  and  agree  with  my  ande,  W.  £.,  to  give  him 
5/.  for  a  cart  for  the  use  of  my  father ;  and  do  hereby  promise  and  agree 
to  pay  him,  the  said  W.  E.,  without  fail,  in  three  weeks  iiom  the  date 
hereof.  R.  E.  Dated,  &c."  In  an  action  upon  this  instrument  it  was 
insisted  it  was  a  promissory  note,  and  required  a  note  stamp ;  but  Richardson, 
J.  held  it  an  agreement,  not  a  note. 

(14)  Litlle  ▼.  Slaeltford,  M.  &  Mai.  171.  Defendant  gave  J.  S.,  to 
whom  he  was  indebted,  a  note,  addressed  to  plaintiff,  as  follows:  ''Mr. 
Little,  please  to  let  the  bearer  have  7/.*  and  place  it  to  my  account,  and 
you  will  much  oblige  your  humble  servant,  J.  Slackford."  Plaintiff  having 
paid  the  money  sued  defendant  for  it,  and  produced  this  paper.  Defendant 
insisted  it  was  a  bill  of  exchange,  and  required  a  stamp ;  but  Lord  Tenterden, 
C.  J.,  thought  it  was  not  a  bill,  because  it  did  not  purport  to  be  a  demand 
by  a  person  having  a  right  to  call  on  the  other  to  pay,  and  that  the  fair 
meaning  was,  '*  you  will  oblige  me  by  doing  it."  fAnd  see  Norrit  v.  Sohimon^ 
2  M.  &  Rob.  266  ;  but  see  also  i?i#v.  IVebb,  1  Esp.  129.t 

(15)  Cited  per  Lord  Mansfield  in  Ruttell  v.  Langetofe,  B.  R.  M.  21  Geo.  III. ; 
and  in  Peaeh  v.  Kay,  sittings  after  Tr.  1781 ;  and  ;wr  Lord  Hardw.  2  Atk.  32. 

(16)  Skuttleworih  v.  Steventf  1  Campb.  407.  In  an  action  against  defend- 
ant as  drawer  of  a  bill,  the  instrument  was  in  this  form :  '*  Two  months  after 
date  pay  to  the  order  of  J.  J.  78/.  11«.  value  recdved,  T.  S.— at  Messrs.  John 
Morson  and  Co."  Lord  EUenborough  held  this  was  properly  declared  on  as 
a  bill  of  exchange,  and  plaintiff  had  a  verdict. 
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EspeciaDy  if  trom  fraud  it  be  written  in  such  a  manner 

as  to  be  intended  to  escape  observation,  and  to  make  the 

instrument  pass  as  a  bill.  (17) 
Such  an  order  is  not  a  promissory  note.  (18) 
An  order  will  be  a  bill,  though  it  be  addressed,  not  to 

any  particular  person  (19),   but  merely  to  a  particular 

house.  (20) 
At  least  as  against  a  person  who  accepts  it.  (20) 
The  order  may  be  addressed  to  the  person  making  it ;  in 

(17)  Aikm  ▼•  Mawtom,  4  Campb.  115.  In  an  actioii  against  defendant  as 
^awer  of  a  bill,  the  inatroment  waa  as  follows :  '*  Two  months  afler  date  pay 
L.  H.  or  order  40/.  value  received,  G.  M.  (g/^  Jno.  Perring  and  Co/s." 
The  "  of'  was  in  very  small  letters  in  the  hook  of  the  S.  Plaintiff  presented 
it  for  acceptanee,  and  on  refusal  brought  this  action  within  the  two  months ; 
the  question  was,  whether  plaintiff  was  entitled  to  treat  this  as  a  bill  of  ex- 
change, and  Gibbs,  C.  J.,  thought  he  would  have  been  on  the  authority  of 
SkuitUworth  V.  Sieoma,  I  Campb.  407,  had  the  word  <<«/"  been  distinctly 
written ;  but  he  left  it  to  the  jury  whether  it  was  not  fraudulently  written,  to 
escape  detection,  and  to  induce  a  belief  that  the  instnmient  was  a  biU ;  the 
jury  thought  it  vras,  and  found  for  plaintiff. 

(18)  lUx  V.  Humier,  Pasch.  1823.  Prisoner  was  indicted  for  forging  and 
uttering  a  promissory  note,  and  the  indictment  set  out  the  note  as  follows : 
*  Newport,  Nov.  20, 1821.  Two  months  after  date  pay  Mr.  B.  Hobday  or 
Older  281.  Iba.  value  received.  Jno.  Jones :  At  Messrs.  Spooners  and  Co. 
bankers,  London."  After  conviction,  Hoiroyd,  J.  stated  a  case  for  the  con- 
sideration of  the  Judges,  whether  this  was.  rightly  called  a  promissory  note ; 
and  on  consideration  five  Judges  out  of  seven  who  met,  vij.  Abbott,  C.  J., 
Bayley,  Park,  Hoiroyd,  and  Burrough,  Js.,  held  it  a  bill,  not  a  note,  Graham 
snd  HuUock,  Barons,  doubting ;  and  a  pardon  was  recommended. 

t(19)  Per  Parke,  B.,  Datu  v.  CUarJke,  1  Car.  6l  K.  178.  .  "There  was  a 
esse  in  the  Exchequer  Chamber,  a  criminal  case,  in  which  the  Judges  held 
that  a  bill  directed  in  blank  may  be  accepted  by  any  body,  and  be  a  good 
bilL"t 

(20)  Orojf  V.  Milner,  8  Taunt.  739.  In  an  action  against  defendant  as 
acceptor  of  a  bill,  the  instrument  was  as  follows:  "May  20,  1813.  Two 
months  after  date  pay  to  me  or  my  order  the  sum  of  30/.  2«.  W.  S.  Pay- 
able at  No.  1,  Wilmot  Street,  opposite  the  Lamb,  Bethnal  Green,  London." 
Defendant  accepted  it.  and  plaintiff  waa  indorsee.  It  was  objected  that  this 
waa  not  a  bill,  and  the  point  waa  reserved ;  but  the  Court  held  it  to  be  a  bill ; 
that  the  direction  to  the  place  could  only  mean  to  some  person  who  resided 
there,  and  defendant  by  his  acceptance  acknowledged  that  he  was  the  person 
to  whom  it  was  direeted.    Judgment  for  plaintiff. 
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other  words,  a  man  may  draw  upon  himself;  but  in  legal 

operation  it  is  rather  a  note  than  a  bill.  (21) 

•f- And  in  pleading  may  be  described  as  a  note.  (22)  f 
Where    an   instrument  is  so  framed  as  to  admit  of 

reasonable  doubt  whether  it  was  intended  for  a  bill  or 

note,  the  holder  may,  as  against  the  maker,  treat  it  as 

either.  (23) 


(21)  Siarle  t.  Cheeteman,  Tr.  11  W.  III.  Garth.  509.  Christopher 
Cheeseman,  being  in  Virginiai  drew  upon  Christopher  Cheeseman  in  Ratdiffe, 
which  in  truth  was  himself ;  and  an  action  being  brought  against  him  upon 
the  bUl,  he  suffered  judgment  by  default,  without  taking  any  objection  on  this 
ground,  though  he  did  upon  others,  and  plaintiff  had  judgment. 

Dehers  v.  Harriot,  Tr.  2  W.  &  M.  1  Show.  163.  A.  drew  a  bill  payable 
by  himself  in  Dublin ;  an  action  was  afterwards  brought  thereon,  and  the 
plaintiff  recovered. 

Robinnm  ▼.  Blandf  Burr.  1077.  The  defendant,  being  at  Paris,  drew  a  biU 
for  672/.  on  himself  in  London  ;  the  consideration  was  partly  money  lost  at 
play  in  Paris,  and  partly  money  lent  at  the  time  and  place  of  play,  and  upon 
that  ground  a  case  was  reserved  for  the  opinion  of  the  Court ;  but  no  objection 
was  made  that  the  defendant  drew  the  bill  upon  himself. 

Jottlyn  V.  Lagerre,  Fort.  282.  A  man  may  draw  a  bill  upon  himself.  See 
also  Mar.  3. 

f  t(22)  Miller  v.  TkonuoHf  3  M.  &  G.  576.  Declaration  upon  a  note,  plef, 
defendant  *'  did  not  make  the  said  promissory  note."  Upon  the  trial  plain- 
tiff produced  the  following  document : — 

**  London'  Trades'  Joint  Stock  Banking  Company, 
"  Dorking,  Surrey,  August  24  th,  1839. 
"  Six  months  after  date  pay  without  acceptance  to  the  order  of  John  Cogan 
Francis,  Esq.,  100/.  value  received. 

"  (For  the  Directors)  Thomas  Newham,  Manager. 
'*  To  the  London  Trades'  Joint  Stock  Banking  Company, 
'*  33,  Gracechurch  Street,  London." 

It  appeared  defendant  was  a  director  of  the  Company,  whose  principal 
house  of  business  was  in  Gracechurch  Street,  but  they  had  also  a  branch  bank 
at  Dorking  of  which  Newham  was  their  manager,  and  Francis,  who  had 
indorsed  the  note,  the  superintending  director.  It  was  objected  that  this 
instrument  was  improperly  described  as  a  note,  and  that  it  was  a  bill.  After 
argument  on  a  nile  to  enter  a  nonsuit,  the  Court  held  it  to  have  been  properly 
described.  Judgment  for  plaintiff.  See  per  Patteson  and  Coleridge,  J.  J.,  Davis 
V.  aarke,  6  Q.  B.  19.    Per  Parke,  B.,  Hooper  v.  Williama,  poat,f 

(23)  Edis  V.  Burjft  6  B.  &  C.  433.    An  instrument  was  in  these  words : 
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And  it  is  not  competent  for  the  maker  to  say  he  has 
done  wrong.  (23) 

An  instrument,  which  contains  words  of  promise  from 
the  maker  as  though  it  were  a  note,  is  not  the  less  so 
because  it  has  upon  it  the  name  and  address  of  a  third 
person  in  the  phice  where  the  name  and  address  of  the 
drawee  of  a  bill  would  be,  and  though  such  person  after- 
wards write  upon  it  what,  if  it  were  a  bill,  would  be  an 
acceptance ;  for,  in  its  creation  it  is  a  note,  and  subsequent 
acts  will  not  make  it  a  bill.  (23) 

S£c.  3. — Though  a  bill  or  note,  or  an  indorsement  thereon, 
must  be  in  writing,  such  writing  need  not  be  in  ink.  (24) 
A  writing  in  pencil  is  sufficient.  (24) 


"44/.  lit.  hd,  London,  5  August,  1826. 

"Three  months  after  date  I  promise  to  pay  to  John  Bury  or  order 
41/.  lit.  5J.  Talne  received.  "  John  Bury." 

'*  J.  B.  Grutherot,  35,  Montagu  Place, 
"  Bedford  Square." 

Gnitherot's  name  was  written  across  it.  In  assumpsit  for  cattle  sold,  de- 
fendant, John  Bury,  proved  that  he  gave  this  instrument  to  plaintiff  for  part 
of  the  price,  and  insisted  that  this  was  a  hiU,  and  for  want  of  notice  of  its 
dishonour  it  operated  as  a  discharge  of  that  part.  The  plaintiff  contended 
that  it  was  a  promissory  note,  and  that  no  notice  was  necessary.  Lord  Ten- 
terden  resenred  the  point,  and  plaintiff  had  a  verdict.  On  motion  to  set  it 
aside  the  Court  thought  the  instrument  was  a  note,  that  it  was  so  originally, 
and  that  Gmtherot  by  putting  his  name  to  it  could  not  make  it  a  bill.  They 
also  held  that,  as  against  defendant  who  made  it,  if  he  made  it  in  a  doubtful 
form,  plaintiff  was  at  liberty  to  treat  it  either  as  a  bill  or  note,  and  a  rule  was 
refused.  fSee  per  Lord  EUenborough,  ShutilewortA  v.  SlnetUt  1  Camp.  407. 

Block  V.  Bell,  1  M.  &  Rob.  149.  Declaration  on  a  note  against  maker. 
The  instrument  produced  ran  thus :  "  On  demand  I  promise  to  pay  to  A.  B.  or 
bearer  the  sum  of  15/.  for  value  received."  It  was  addressed  in  the  margin 
to  defendant,  who  had  written  across  it,  "  Accepted,  J.  Bell."  Lord  Lyndhurst 
held  it  property  described  as  a  note.f 

(24)  Gearp  t.  Phyne,  5  B.  &  C.  234.  In  an  action  by  plaintiff  as  indorsee 
of  a  note,  it  appeared  that  the  indorsement  was  in  pencil ;  and  it  was  insisted 
that  such  an  indorsement  was  not  within  the  custom  of  merchants  as  to  bills 
of  exchange.  Abbott,  C.  J.,  thought  it  sufficient,  but  reserved  the  point ;  and 
after  cause  shovm  against  a  rule  nisi  to  enter  a  nonsuit,  he  observed  there  was 
no  authority  that  where  the  law  requires  a  contract  to  be  in  writing,  that 
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Sec.  4. — Bills  and  notes  must  be  for  the  (25)  payment  of 
money  only;  an  order  or  promise  to  pay  money,  and  do 
some  other  act^  is  not  a  bill  or  (26)  note. 

And  they  must  be  for  the  payment  of  money  in  specie : 
an  order  or  (27)  promise  to  pay  money  ^Hn  good  East 


writing  must  be  in  ink.  And  in  the  absence  of  any  authority  to  say  with  what 
material  the  writing  should  be,  the  Court  held  that  a  writing  in  pencil  was 
sufficient.    Rule  discharged. 

t  (25)  Sibree  ▼.  Dr^,  15  M.  &  W.  23.  On  counts  for  money  had  and 
received,  and  on  an  account  stated,  plaintiff  tendered  this  document  stamped 
as  an  agreement. 

*'  Bristol,  August  14,  1843. 

**  Memorandum, — Mr.  Sibree  has  this  day  deposited  with  me  500/.  on  the 
sale  of  10,300/.  £3  per  cent.  Spanish,  to  be  returned  on  demand. 

"  James  T.  Tripp." 

Its  reception  was  objected  to  on  the  ground  that  it  ^|p»  a  note,  but 
Pollock,  C.  B.,  received  it.  Defendant,  however,  had  a  verdict  on  another 
point  After  argument  on  a  rule  to  enter  a  verdict  for  plaintiff  whereon  the 
admissibility  of  this  evidence  was  objected  to,  the  Court  expressed  an  ojnnion 
that  this  was  a  mere  deposit  of  money,  and  the  identical  money  to  be  returned, 
and  not  being  a  contract  to  pay  money  the  paper  vras  admissible,  but  the  rule 
vraa  discharged  on  other  grounds.t 

(26)  Martin  v.  Chaunirp,  Str.  1271 .  On  eiror  from  the  Court  of  Common 
Pleas,  the  Court  of  King's  Bench  held  that  a  written  promise  "  to  deliver  up 
horses  and  a  wharf,  and  pay  money  at  a  particular  day,"  was  not  a  not« 
within  the  statute,  and  reversed  the  judgment  which  had  considered  it  aa 
such. 

fDavUt  V.  WilkhuoHt  10  Ad.  &  £.  98.  An  instrument  in  the  following 
form :  **  I  agree  to  pay  to  Mr.  C.  D.  or  his  order  the  sum  of  695/.  at  four 
instalments :  w'r.,  the  first  instalment  to  be  paid  on  Monday  next,  June  10th, 
1833,  being  200/. ;  the  second,  on  the  settling  day  at  D.  after  the  St.  Leger, 
being  150/. ;  the  third,  on  the  settling  day  at  D.  after  Epsom,  1834,  being 
150/. ;  the  fourth,  on  the  settling  day  at  D.  after  the  St.  Leger,  1834,  being 
100/. ;  the  remainder,  95/.,  to  go  as  a  set-off  for  an  order  of  Mr.  R.  to  Mr.  T. 
and  the  remainder  of  his  debt  owing  from  C.  D.  to  him.  (Signed)  J.  W."  was 
objected  to  as  evidence,  on  the  ground  that  it  ought  to  have  been  stamped  as  a 
note,  but  Littledale,  J.,  received  it.  After  argument  on  a  rule  to  enter  a  non- 
suit,  the  Court  held  that  the  effects  of  it  being  a  promise  to  pay  600/.,  and 
an  agreement  to  set-off  95/.,  making  695/.  aa  a  whole,  the  entire  instrument 
was  not  a  promissory  note,  and  discharged  the  rnle.t 

(27)  Antm.  Buller's  N.  P.  272.  A  written  promise  to  pay  300/.  to  B.  or 
order,  "  in  three  good  East  India  bonds,"  was  held  not  to  be  a  note  within  the 
statute. 


Sec.  4.]  Far  Payment  of  Money.  1 1 

India  bonds  \^  or  to  pay  ^'  in  cash  or  Bank  of  England 
notes^  (28),  is  not  a  bill  or  note. 

And  they  must  be  for  a  specific  amount.  (29)  A  bill  or 
note  for  a  given  sum,  ^^and  all  other  sums  that  may  be 
due  to  the  payee"  (30),  for,  ^^and  all  fines  according  to 
rule"  (31)  f,  is  not,  even  between  the  original  parties,  a 
bill  or  note. 

Nor  is  it  good  for  the  sum  it  specifies.  (30) 


(28)  Bjt  parte  JmeMOHf  2  Rose,  225.  Gate  from  Chaocery,  on  the  qnestioii, 
whether  a  coantry  bank  was  debtor  to  the  holder  of  certain  of  their  notes, 
which  he  had  taken  from  third  persons,  not  from  the  bank.  The  notes  were 
for  payment,  some  of  five  guineas,  some  of  one  g^nea,  **  in  cash  or  Bank  of 
England  notes ;"  and  after  argument  the  Court  held  the  bank  not  debtor  to 
this  holder,  for  these  notes  were  not  within  the  statute,  because  a  delivery  of 
bank  notes,  whidi  might  be  of  less  value  than  cash,  would  satisfy  them,  and 
they  were  not  absolutely,  and  at  all  events,  for  payment  of  money  in  specie. 

S.  V.  Ex  parte  Davieon,  Buck,  31. 

Rex  T.  Wileoxt  1  Leach,  180.  Indictment  for  forging  and  uttering  a  pro- 
missc^  note ;  the  note  was  to  "  pay  the  bearer  on  demand  one  guinea  in  cash 
or  Bank  of  England  notes.''  A  case  was  reserved  for  the  consideration  of  the 
twelve  Judges,  on  the  question,  whether  this  was  a  note  within  the  statute  ? 
a  majority  of  them  held  it  was  not,  and  upon  a  representation  to  the  crovm, 
the  prisoner  was  pardoned,  f  But  see  3  &  4  WHl.  IV.  c.  98,  §  6,  and  7  &  8 
Vict.  c.  32,  §  7.t 

t  (29)  Bolton  V.  Dugdale,  4  B.  &  Ad.  619.  The  testator,  to  whom  defend- 
snt  was  executrix,  gave  to  the  intestate,  to  whom  plaintiff  was  administrator, 
the  following  paper : — 

*'  Received  and  borrowed  of  T.  B.,  labourer,  the  sum  of  30r,  which  I  do 
hereby  promise  to  pay,  vnth  interest,  at  the  rate  of  5  per  cent.  I  also  promise 
to  pay  the  demands  of  the  sick  club,  at  H.,  in  the  county  of  Y.,  in  part  of 
interest,  and  the  remaining  stock  and  interest  to  be  paid  on  demand  to  the 
said  T.  B.,  his  executors,  administrators,  or  assigns.  Witness  my  hand,  this 
17th  day  of  September,  1805,  A.D.'' 

This  was  stamped  as  an  agreement.  It  was  objected  that  it  ought  to  have 
been  stamped  as  a  promissory  note.  Upon  point  reserved,  and  motion  iiule, 
the  Court  thought  that  the  amount  of  the  sick-dub  charges  being  uncertain, 
it  was  not  a  note,  and  refused  a  rule.  See  also  per  Parke,  B.,  Tstyhr  ▼« 
8tetU,  16  M.  &  W.  668.t 

(30)  8mUh  V.  NighimgaUy  2  Stark.  375.  Defendant  gave  EastUng  this 
note :  "  I  promise  to  pay  James  Eastltng,  my  head  carter,  65/.,  with  lawful 
interest  for  the  same,  three  months  after  date,  with  all  other  aume  that  may 
be  due  to  him,"    Eastling's  administratrix  sued  thereon.     Lord  Ellenborough 
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But  an  order  or  promise  to  pay  so  many  ^^  pound  "  instead 
of  *^  pounds  "  is  a  bill  or  note.  (S2) 

*f- And  an  order  or  promise  to  pay  **  twenty-five  seventeen 
shillings  and  three  pence, '^  will  be  a  good  bill  or  note  for 
twenty-five  pounds  17s,  Sd,  (33) 

A  variance  between  the  sum  superscribed  in  figures,  and 
that  mentioned  in  the  body  of  the  bill  in  words,  at  length, 
will  not  render  it  uncertain,  but  the  latter  will  prevail.  (34) 

And  parol  evidence  is  not  admissible  to  show  that  the 
sum  designated  by  the  figures  was  intended.  (34)  -f- 

thought  it  no  note,  even  for  the  65/. ,  hut  an  agreement,  and  it  not  having  an 
agreement  stamp,  he  nonsuited  the  phdntiff. 

t  (31)  Ayrey  and  another  v.  Feanuidet  and  another,  4  M.  &  W.  168. 
One  of  the  counts  in  debt  was  upon  a  note,  whereby  defendants  promised  to 
pay  to  plaintiffs,  or  order,  the  sum  of  13/.,  on  demand,  for  value  received,  with 
interest  at  6/.  per  cent.,  and  alt  finet  according  to  rule.  Plaintiff  having  ob- 
tained a  general  verdict ;  after  argument  upon  a  rule  to  arrest  the  judgment 
the  Court  held  that  this  was  not  a  promissory  note  ;  it  was  a  specific  agree- 
ment to  do  certain  things,  the  consideration  for  which  not  being  stated  this 
count  of  the  declaration  was  clearly  bad.     Venire  de  Novo  awarded.t 

(32)  Rex  V.  Pctif  Pasch.  1806.  Prisoner  altered  a  note  for  one  pound  into 
a  note  for  ten,  by  substituting  ten  for  one  before  the  word  "  Pound  "  in  the 
body  of  the  note,  and  also  in  the  comer.  It  was  urged  that  a  note  for  payment 
of  ten  pound  was  not  a  money  note.  On  a  case  reserved,  the  Judges  were 
clear  that  it  was,  and  that  a  capital  conviction  of  the  prisoner  for  forgery 
was  right. 

t(33)  Phippe  v.  Tanner,  5  C.  &  P.  488.   Assumpsit  on  a  bill  of  exchange 
for  25/.  17«.  3i/.,  by  drawer  against  acceptor.    The  bill  produced  ran  thus : — 
"  25  :  17  :  3.  London,  6th  March,  1832. 

"  Three  weeks  after  date  pay  to  me,  or  my  order,  twenty-five,  seventeen 
shillings,  and  three  pence,  value  received. 

"  To  Mr.  A.  Tanner.  "  R.  Phipps." 

This  had  been  accepted  by  defendant,  and  it  was  objected  that  it  was 
misdescribed  as  a  bill  for  twenty-five  pounds ;  butTindal,  C.  J.,  thought  that 
it  must  mean  pounds.  Upon  another  point,  however,  defendant  obtained  the 
verdict. 

(34)  Saunderton  v.  Piper,  5  Bing.  N.  C.  425.  Action  by  indorsees  against 
acceptors  of  the  following  bill : — 

'*  245/.  London,  August  30th,  1836. 

**  Six  months  after  date,  pay  to  our  order  two  hundred  pounds  for  value 
received,  "  Henry  Maltby. 

**  To  Messrs.  H.  H.  Piper  and  Co.,  "  Per  procuration  of 

"  42,  East  Change.  "  Thos.  Maltby,  Son,  and  Co." 


Sec.  5.]  To  what  Amount.  13 

Sec.  5. — Negotiable  bills  or  notes  made  in  England  for 
less  than  (35)  twenty  shillings  are  void ;  and  all  negotiable 
bills  or  notes  made  in  England  (except  drafts  or  orders 
by  a  man  upon  his  banker,  or  person  acting  as  banker,) 
for  twenty  shillino^s  and  less  than  (36)  five  pounds,  unless 

Across  it  iK'u  written,  "Accepted,  payable  at  Hankeys,  Henry  H.  Piper 
and  Co."  Upon  the  trial  it  was  proved  that  the  consideration  for  the  bill  was 
kad  sold  to  the  amoant  of  245/.,  and  that  **  forty-five"  had  been  omitted  in 
the  body  of  the  bill  by  mistake.  Upon  a  case  reserved,  the  Court  held,  dU- 
temiiente  Coltman,  J.,  that  this  being  ambiguitoi  patenM,  parol  evidence  was 
not  admissible  to  explain  it ;  but  that  the  bUl  was  not  void,  inasmuch  as  the 
rale  laid  down  by  commercial  writers,  that  where  a  difference  appears  between 
the  figures  and  the  words  of  a  bill  the  words  should  prevail,  ought  to  be 
followed,  and  plaintifl^  had  judgment  for  2(K)/.t 

(35)  By  48  Geo.  III.  c.  88,  s.  2,  it  is  enacted,  *'  that  all  promissory  or  other 
notes,  bills  of  exchange,  or  drafts,  or  undertakings  in  vrriting,  being  negotiable 
OT  transferable  for  the  payment  of  any  sum  or  sums  of  money,  or  any  orders, 
notes,  or  nndertakings  in  vniting,  being  negotiable  or  transferable  for  the 
delivery  of  any  goods,  specifying  their  value  in  money,  less  than  the  sum  of 
twenty  shillingB  in  the  whole,  heretofore  made  or  issued,  or  which  shall  here- 
ifter  be  made  or  issued,  shall,  from  and  after  the  1st  day  of  October,  1808, 
be,  and  the  same  are  hereby  declared  to  be,  absolutely  void  and  of  no  effect ; 
any  law,  statute,  usage  or  custom,  to  the  contrary  thereof  in  any  vnse  not- 
withstanding." 

(36)  By  17  Geo.  III.  c.  30,  s.  1,  made  perpetual  by  27  Geo.  III.  c.  16,  it 
is  enacted,  that  all  promissory  or  other  notes,  bills  of  exchange  or  drafts,  or 
undertakings  in  writing,  being  negotiable  or  transferable,  for  the  payment  of 
twenty  shillings  or  any  sum  of  money  above  that  sum  and  less  than  five  pounds, 
or  on  which  twenty  shillings  or  above  that  sum  and  less  than  five  pounds  shall 
remain  undischarged,  and  which  shall  be  issued  vrithin  that  part  of  Great 
Britain  called  England,  at  any  time  after  the  1st  day  of  January,  1778,  s^all 
spedfy  the  names  and  places  of  abode  of  the  persons  respectively  to  whom,  or 
to  whose  order,  the  same  shall  be  made  payable,  and  shall  bear  date  before  or 
at  the  time  of  drawing  or  issuing  thereof,  and  not  on  any  day  subsequent 
thereto,  and  shall  be  made  payable  within  the  space  of  twenty-one  days  next 
after  the  day  of  the  date  thereof;  and  shall  not  be  transferable  or  negotiable 
after  the  time  thereby  limited  for  payment  thereof ;  and  that  every  indorse- 
ment to  be  made  thereon  shall  be  made  before  the  expiration  of  that  time,  and 
bear  date  at,  or  not  before,  the  time  of  making  thereof;  and  shall  specify  the 
name  and  place  of  abode  of  the  person  or  persons  to  whom,  or  to  whose  order, 
the  money  contained  in  every  such  note,  bill,  draft,  or  undertaking,  is  to  be 
paid ;  and  that  the  signing  of  every  such  note,  bill,  draft,  or  undertaking,  and 
also  of  every  such  indorsement,  shall  be  attested  by  one  subscribing  witness 
at  the  least ;  and  which  said  notes,  bills  of  exchange,  or  drafts,  or  undertakings 
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made  oonfonnably  with  certain  regulations,  are  also  void  ; 
and  the  person  issuing  or  negotiating  them,  in  case  they 

in  writing,  may  be  made  or  drawn  in  words  to  the  purport  or  effect  as  set  out 
in  the  schedule  hereunto  annexed,  No.  1  and  2.  And  that  all  promissory  or 
other  notes,  bills  of  exchange,  or  drafts,  or  undertakings  in  writing,  being  ne- 
gotiable or  transferable,  for  the  payment  of  twenty  shillings,  or  any  sum  of 
money  above  that  sum  and  less  than  five  pounds,  or  on  which  twenty  shillings, 
or  above  that  sum  and  less  than  five  pounds,  shall  remain  undischarged,  and 
which  shall  be  issued  within  that  part  of  Great  Britain  called  England,  at  any 
time  after  the  said  1st  day  of  January,  1778,  in  any  other  manner  than  as 
aforesaid ;  and  also  every  indorsement  on  any  such  note,  bill,  draft,  or  under- 
taking, to  be  negotiated  under  this  act  other  than  as  aforesaid,  shall  be,  and 
the  same  are  hereby  declared  to  be,  absolutely  void. 

SCHEDULE, 

No,  1. 
(Place)        (Day)        (Month)        (Vear) 
**  Twenty-one  days  after  date,  I  promise  to  pay  to  A.  B.,  of  (place),  or  his 
order,  the  sum  of  for  value  received,  by 

"Witness,  E.F.  "CD." 

And  the  Indonement^  totiet  qwitiet. 

(Day)        (Month)        (Year) 
"  Pay  the  contents  to  G.  H.,  of  (place)  or  his  order, 
"Witness,  I.  K.  "A.  B." 

No.  2. 
(Place)        (Day)        (Month)        (Vear) 
**  Twenty-one  days  after  date,  pay  to  A.  B.  of  (place),  or  his  order,  the  sum 
of  value  received,  as  advised  by 

"  To  E.  F.  of  (place)  "  C.  D." 

"  Witness,  G.  H. 

And  the  htdoreement,  iotiee  guotiee, 

(Day)        (Month)        (Vear) 
"  Pay  the  contents  to  I.  H.  of  (place)  or  his  order, 
"  Witness,  L.  M.  "A.  B." 

By  7  Geo.  IV.  c.  6,  s.  4,  if  any  body  politic  or  corporate,  or  person  or  per- 
sons, in  England,  shall  publish,  utter,  or  negotiate  any  promissory  or  other 
note,  (not  being  a  note  payable  to  bearer  on  demand  as  therein  before  men- 
tioned, and  which  were  allowed  in  given  cases  till  5th  April,  1829,  but  not 
afterwards,)  or  any  bill  of  exchange,  draft,  or  undertaking  in  writing,  being 
negotiable  or  transferable  for  payment  of  20«.  or  above  that  sum  and  less  than 
5/.,  or  on  which  20«.  or  above  that  sum  and  less  than  5/.  shall  remain  undis- 
charged, made,  drawn,  or  indorsed  in  any  other  manner  than  is  directed  by 
17  Geo.  III.,  every  such  body  politic,  &c.  shall  forfeit  and  pay  the  sum  of  20/. 

Provided  by  s.  9,  that  nothing  herein  contained  shall  extend  to  any  draft  or 
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are  under  twenty  shillings,  is  (37)  liable  to  a  penalty  not 
exceeding  20Z.»  nor  less  than  5/.;  and  in  case  they  are 
between  twenty  shillings  and  5/.,  to  a  penalty  of  20/. 

These  regulations  are,  that  they  specify  the  name  and 
place  of  abode  of  the  person  to  whom,  or  to  whose  order 
they  are  made  payable ;  that  they  be  attested  by  one 
subscribing  witness;  that  they  bear  date  at  or  bef(Mre  the 
time  Tirfien  they  are  issued ;  and  be  made  payable  within 
twenty-one  days  after  the  date. 

And  the  person  uttering  or  negotiating  in  England  any 
negotiable  note,  draft,  or  undertaking  for  payment  to  the 
bearer  on  denumd  of  less  than  5/.,  made  or  issued,  or  pur- 
portii^  to  be  so,  in  Scotland  or  Ireland,  or  elsewhere  out  of 
England,  is  liable  to  a  penalty  not  exceeding  20/.  and  not 
less  than  5/.  (38) 

-|-  But  this  does  not  extend  to  any  draft  by  a  person  on  his 
banker,  or  person  acting  as  such,  for  payment  of  money 
held  by  the  banker  for  the  use  of  the  person  making  the 
draft.  (39)  f 

Sec.  6. — A  bill  or  note  must  purport  that  the  money 

ofder  drawn  by  any  peraon  on  hii  banker,  or  on  any  person  acting  as  snch 
banker,  for  payment  of  money  held  by  such  banker  or  person  to  the  use  of 
the  penon  by  whom  such  draft  or  order  shaU  be  dranm. 

(37)  By  48  Geo.  III.  c.  88,  s.  3,  where  the  bill  or  note  is  for  len  than 
twenty  shillings;  and  by  17  Geo.  III.  c.  30,  s.  2,  and  7  Geo.  IV.  c.  6,  ss.  3 
and  4,  where  it  is  for  less  than  five  pounds. 

(38)  9  Geo.  IV.  c.  65,  s.  1.  flf  any  body  politic  or  corporate,  or  person  or 
persons^  shall  after  the  5th  April,  1829,  by  any  art,  device,  or  means,  whatso- 
ever, publish,  utter,  negotiate,  or  transfer  in  any  part  of  England,  any  promis- 
sory or  other  note,  draft,  engagement,  or  undertaking  in  writing  made  pay- 
able on  demand  to  the  bearer  thereof,  and  being  negotiable  or  transferable  for 
the  payment  of  any  sum  of  money  less  than  5/.  or  on  which  less  than  the  sum 
of  5/.  shaU  remain  undischarged,  which  shall  have  been  made  or  issued,  or 
shall  purport  to  have  been  made  or  issued  in  Scotland  or  Ireland,  or  elsewhere 
out  of  Bngland  wheresoever  the  same  shall  or  may  be  payable,  every  such 
body,  &c.  so  publishing,  &c.  shaU  forfeit  and  pay  for  every  such  offence  any 
snm  not  eioeeding  20/.  nor  less  than  5/.  at  the  discretion  of  the  justice  of  the 
peace  who  shall  hear  and  determine  such  offenccf 

t(39)  Sect.  4.t 
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mentioned  in  it  shall  be  payable  absolutely  and  at  all 
events ;  if  it  purport  to  make  the  payment  depend  on  any 
uncertainty  or  contingency,  the  instrument  is  not,  except 
in  certain  cases  as  to  the  stamp  duties,  a  bill  or  note ; 
and  if  it  be  not  a  bill  or  note  ab  initio^  no  subsequent  (40) 
event  can  make  it  so. 

Thus  an  order  or  promise  to  pay  money  ^^  provided  (41) 
the  terms  mentioned  in  certain  letters  shall  be  complied 
wiljh  ;'*''  ^*  provided  (42)  I.  S.  shall  not  be  surrendered  to 
prison  within  a  limited  time  ;^  ^'  provided  (43)  1.  S.  shall  not 
pay  the  money  by  a  particular  day  ;'"*  "  provided  (44)  I.  S. 


(40)  See  CoUktm  ▼.  Cooke,  WilleB,  393,  and  Hill  v.  Haffbrd,  post,  and 
Btankenhagen  ▼.  Blundell,  pott, 

(41)  Kingttcm  ▼.  Long,  B.  R.  M.  25  Geo.  III.  The  plaintiff  brought  an 
action  a8  indorsee  against  the  defendant,  as  acceptor,  upon  an  order  importing 
to  be  payable,  provided  the  termt  mentioned  in  certain  lettere  written  by  the 
drawer  were  complied  with,  and  the  Court  held  clearly  that  the  plaintiff  could 
not  recoyer,  though  the  acceptance  admitted  a  compliance  with  the  terms ; 
for,  the  order  was  no  bill  until  after  such  compliance,  and  if  it  were  not  a 
bill  when  drawn,  it  could  not  afterwards  become  one. 

(42)  Smith  v.  Boheme,  3  Lord  Baym.  67,  cit.  Lord  Raym.  1362,  1396. 
Action  by  payee  against  the  makers  upon  a  note  promising  to  pay  plaintiff, 
or  order,  on  demand,  71/.  12#.  10<f.,  **  or  to  surrender  the  body  of  Samuel 
Boheme  in  an  action  brought  against  him  by  plaintiff."  Verdict  for  the 
plaintiff  and  judgment ;  and  on  error  brought  in  the  King's  Bench,  the  Court 
held  that  this  was  not  a  note  vrithin  the  statute,  because  the  money  was  not 
absolutely  payable,  but  depended  upon  the  contingency  whether  the  defend- 
ants should  surrender  Samuel  Boheme  to  prison :  and  the  judgment  was  re- 
versed, 9th  of  June,  1724. 

(43)  Appleby  ▼.  Bidduiph,  cit.  8  Mod.  363 ;  4  Yin.  240,  pL  16.  An 
action  was  brought  on  this  note :  "  I  promise  to  pay  to  T.  M.  50/.  if  my 
brother  doth  not  pay  it  within  six  weeks ;"  and  after  verdict  for  the  plaintiff, 
the  Court  arrested  the  judgment,  because  the  maker  was  only  to  pay  it  on  a 
contingency. 

Ferrie  v.  Bond,  4  B.  &  Aid.  679.  A  note  was  in  these  words:  "I, 
John  Connor,  promise  to  pay  to  Absalom  Ferris  or  his  order  50/.  with  interest, 

at  six  months'  notice,  dated  24th  of  June,  1808.    (Signed)  I.  Connor. Or 

else  Henry  Bond.''  In  an  action  upon  this  against  Bond,  the  question  was 
reserved  whether  this  was,  as  to  Bond,  a  note  within  the  statute ;  and  the 
Court  after  argument  held  it  was  not,  because  Bond's  engagement  was  only 
to  pay  if  Connor  did  not ;  and  a  rule  for  a  nonsuit  was  made  absolute. 

(44)  Roberta  v.  Peake,  Burr.  323.    The  plaintiff  as  indorsee  of  a  note  sued 
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shall  leave  me  sufficient,  or  I  shall  otherwise  be  able  to  pay 
it ;''  or,  **  when  I.  S.  (45)  shall  marry ;"  for  "  thirty  days 
(46)  after  the  arrival  of  the  ship  P.  at  C.  ;^'f*  is,  on  accowit 
of  the  contingency  to  which  the  payment  is  subjected,  neither 
a  hill  nor  a  note. 

So,  an  order  or  promise  to  pay  ^'  out  of  my  (47)  growing 
subsistence,'*'  or  '*  out  of  the  (48)  iifth  payment  when  due/* 


one  of  the  makers ;  the  instnunent  was  in  these  words :  **  We  promise  to  pay 
A.  B.  116/.  lit.,  yalue  received,  on  the  death  of  George  Henshaw,  provided 
he  leaves  either  of  us  sofficient  to  pay  the  said  sum,  or  if  we  shall  he  other- 
wise able  to  pay  it ;"  and  npon  a  case  reserved,  the  Court  held  it  was  not  a 
negotiable  note,  because  it  was  payable  eventually  and  conditionally  only,  and 
not  afaaolntely  and  at  aU  events,  and  a  nonsuit  was  entered.  See  Wiliiamton 
V.  Bemmeii,  pott. 

(45)  Beardsiey  v.  Baldwin,  Str.  1151.  A  note  to  pay  money  vrithin  so 
many  days  after  the  defendant  should  marry,  was  (on  consideration)  held  not 
to  be  a  negotiable  note;  and  in  Pearmm  t.  Oarreti,  Comb.  227,  and  4  Mod. 
242,  (which,  however,  was  before  the  statute,)  an  action  having  been  brought 
upon  a  noie,  by  which  the  defendant  promised  to  pay  the  plaintiff,  sixty 
guineas  if  he,  the  plaintiff,  should  be  married  within  two  months,  the  Court 
indined  against  the  note,  because  it  was  to  pay  money  on  a  mere  contingency, 
and  judgment  was  given  on  demurrer  for  the  defendant. 

t(46)  PalwMT  ▼.  Pratt,  2  Bing.  185.  Assumpsit  on  a  policy  of  insurance 
upon  bills  of  exchange  which  were  proved  to  have  been  in  these  terms : — 

"London,  25th  August,  1818. 
*^  At  thirty  days  after  the  arrival  of  the  ship  Paragon  at  Calcutta,  pay  this  my 
ftist  of  exchange,  second  and  third  not  paid,  to  the  order  of  Mr.  E.  R.,  13,584 
Sicca  rupees,  14  annas,  value  received,  which  place  to  account  of 
*'To  Messrs.  Crnttenden  and  MacKillop,  "  G.  B.  Keene. 

"  Calcutta.  « Indorsed,  E.  Read." 

Upon  a  case  reserved,  the  Court  of  Common  Pleas  held  these  not  to  have 
been  bills,  because  the  Paragon  might  never  haye  arrived,  and  that  they  were 
therefore  mis-described  in  the  policy ;  also  that  they  were  mere  vraste  paper 
and  consequently  created  no  insurable  interest,  and  a  nonsuit  was  entered.f 

(47)  Joeelm  v.  LoMtrre,  Fort.  281 ;  10  Mod.  294,  316.  Evans  drew  upon 
Jooelin,  and  required  him  to  pay  Lasenre  71.  a  month  "  out  of  Evans's  grow, 
ing  subsistence,"  and  Jocelin  accepted  the  draft.  Laserre  sued  Jocelin,  and 
had  judgment,  but  npon  a  writ  of  error  the  judgment  was  reversed,  because 
this  draft  was  not  a  good  bill  of  exchange,  inasmuch  as  it  would  not  have 
been  payable  had  Evans  died,  or  had  his  subsistence  been  taken  away. 

(48)  Haydoek  ▼.  Lmek,  Lord  Raym.  1563.  Rogers  drew  upon  Linch  and 
leqnested  him  to  pay  Haydock  14/.  3«.  "  out  of  the  fifth  payment  when  it 

c 
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or  ^^  out  of  (49)  nMHiey  wboi  received,**  is,  on  account  of 
the  uncertainty  whether  the  suheistence  or  payment  will 
become  due,  or  the  money  be  received,  neither  a  Inll  nor  a 
note. 

So,  an  order  to  pay  a  sum  '^  (50)  out  of  rents,'"  or  (51) 
**  out  of  other  money  in  the  hands  of  the  person  to  whom  it 
is  addressed,^  is  no  bill ;  because,  he  may  not  have  rent  or 
other  money  in  his  hands  sufficient  to  discharge  it. 

So,  a  promise  to  pay  (52)  ^^  on  the  sale  or  produce,  im- 

ihonld  become  due,  and  it  should  be  allowed  by  Rogers."  Lmcb  accepted 
the  draft,  and  Haydock  sued  him,  but  the  Court,  on  demurrer  to  the  declara- 
tion, held  this  was  no  bill  of  exchange,  and  gave  judgment  for  the  defendant. 
(49)  Dawitt  ▼.  Lord  DelorttuM,  Bladot.  782 ;  3  Wils.  207.  A  draft  was 
in  these  words : — "  8th  of  January,  1768.  Seren  weeks  after  date,  pay  lira. 
Dawlces  32/.  17t.  out  of  W.  Steward's  money  as  soon  as  you  shall  receive  it» 
for  your  humble  serrant,  Deloraine.  To  Timothy  Brecknodc,  Esq."  Bredi- 
nock  accepted  the  biU,  but  it  not  being  paid,  Mrs.  Dawkes  brought  an  action 
upon  it  against  Lord  Deloraine,  who  pleaded  that  Brecknof^  had  not  reoeifed 
W.  Steward's  money,  and  upon  demurrer  to  his  plea,  insisted  that  this  was 
not  a  bill  of  exchange.  The  Court,  after  argument,  held  the  objection  good  ; 
because  it  was  payable  out  of  a  particular  fund,  and  on  an  event  which  was 
future  and  contingent,  vtj.  the  receipt  of  W.  Steward's  money,  whereas  a  lull 
ought  to  be  subject  to  no  event  or  contingency,  except  the  ftihire  of  the  gene- 
ral personal  credit  of  the  persons  drawing  or  negotiating  it.  In  Wilson,  262, 
is  a  report,  from  hearsay,  of  a  determination  that  a  promise  to  pay  a  sum  of 
money, "  on  the  receipt  of  the  payee's  wages  due  from  a  ship  in  government 
service,"  was  a  good  note ;  but  that  may  perhaps  be  questioned,  because  the 
maker  might  never  receive  the  wages. 

(50)  Lord  Raym.  1362;  Str.  592;  Fort.  282. 

(51)  Jenny  v.  Herle,  Lord  Raym.  1361 ;  8  Mod.  265 ;  Str.  591.  Herle 
sued  Jenny  upon  a  bill  drawn  by  him  upon  Pratt,  and  payable  to  Herle,  to  this 
effect :  "  Sir,  you  are  to  pay  Mr.  Herle  1945/.  out  of  the  money  in  your  hands 
belonging  to  the  proprietors  of  the  Devonshire  mines,  being  part  of  the  con- 
sideration-money for  the  purchase  of  the  manor  of  West  Buckland."  Herle 
had  judgment  in  the  Common  Pleas,  but  upon  a  writ  of  error  the  Court  of 
King's  Bench  held  this  was  no  bill  of  exchange,  because  it  was  only  payable 
out  of  a  particular  fund  supposed  to  be  in  Pratt's  hands,  and  the  judgment 
was  accordingly  reversed. 

(52)  Hill  V.  Halford  et  al.  in  Error,  2  B.  &  P.  413.  The  defendanU  in 
Error  sued  Hill  as  maker  of  a  note,  thereby  promising  to  pay  them  190/. 
"  on  the  sale  or  produce,  immediately  when  sold,  of  the  White  Hart,  St. 
Albans,  Herts,  and  the  goods,  &c.  value  received."  The  declaration  averred 
a  sale  of  the  inn  and  goods  before  the  commencement  of  the  action.    After 
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mediately  when  sold,  of  the  White  Hart  Inn,  St.  Albans, 
and  the  gDods,"^  &c.  is  no  note :  nor  would  it  make  any 
difference  though  the  White  Hart  and  goods  were  sold 
before  the  action  was  commenced. 

'I'So  an  instrument  promising  payment  of  a  sum  (53)  *'  to 
be  held  as  a  collateral  security  for  any  moneys  owing  to  the 
payees  by  M.,  which  they  may  be  unable  to  recover,  on 
realising  certain  securities,"^  is  not  a  note.f 

So,  an  instrument  in  the  form  of  a  note,  but  with  a 
memorandum  written  upon  it,  stating  that  it  is  taken 
''for  (54)  securing  the  payment  of  all  such  balances  as 


judgment  in  K.  B.  by  default,  writ  of  inquiry  executed,  ind  general  damages 
reeoTered,  Hill  brought  a  writ  of  error  in  the  Exchequer  Chamber,  and  the 
Court  held  that  this  promise  could  not  be  declared  on  as  a  note,  and  therefore 
reversed  the  judgment. 

t(53)  RodiMM  T.  May,  11  Ad.  &  E.  213.  Declaration  on  a  note  whael^ 
defendant  jiromised,  at  twelve  months  after  date,  to  pay  to  plaintiffs  500/.,  to 
be  hdd  by  them  as  collateral  security  for  any  moneys  then  owing  to  them  by 
J.  Malaehy,  which  they  might  be  nnable  to  recover  on  realizing  the  securitiei 
they  then  held,  and  others  which  might  be  phu;ed  in  their  hands  by  him* 
Defendant  having  set  out  the  instrument,  which  corresponded  with  the  decla- 
ration, and  pleaded  that  it  was  given  by  way  of  collateral  security  and 
goaiantee  ibr  moneys  due  from  J.  M.,  wherefore  the  instrument  and  promise 
were  vrithoot  oonaideraiion :  plaintiff  demurred,  and  defendant  ol^ecting  to 
the  dedantlon  that  the  instrument  stated  in  it  was  not  a  promissory  note,  the 
Coort  held  it  to  be  a  conditional  promise  to  pay  if  another  person  did  not,  and 
therefore  it  vras  no  note  and  void.  Judgment  for  defendant.  See  JDmry 
i.MaeoHlay,  16  M.  &  W.  146.t 

(54)  LeetU  ei  ai.  v.  Laneathire,  2  Camp.  205.  The  defendant,  Marriott, 
and  BaU  gave  a  joint  and  several  promissory  note  to  the  plaintiff^  for  200/. 
No  time  for  payment  vras  mentioned  in  the  note.  On  the  back  was  vmtten, 
*  The  vritUn  note  is  taken  for  security  of  all  such  balances  as  Jas.  Marriott 
may  happen  to  owe  to  Thos.  Leeds  and  Co.  not  extending  farther  than  the 
within-named  som  of  200/. ;  but  this  note  to  be  in  force  for  six  months,  and 
no  BBoney  liable  to  be  eaUed  for  sooner  in  any  case."  This  memonndum  was 
written  before  the  note  was  signed  by  the  defendant  or  Ball.  It  appeared  in 
an  action  upon  this  note,  that  in  the  course  of  mercantile  dealings,  Marriott 
had  become  indebted  to  the  plaintiff^,  and  that  on  their  refusing  to  deal  with 
him  any  longer  without  some  guaranty,  the  above  instrument,  which  the 
makers  represented  to  be  a  note,  was  given.  It  had  a  note  stamp. — liord 
EUenboitMigh  held  that  as  between  the  original  parties  it  was  an  agreement, 
and  not  a  note,  and  therefore  nonsuited  the  plaintifik.  fSee  Clo/m/«y  v. 
Har/w,  14  M.  A  W.  344.t 

c2 
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shall  be  due  from  one  of  the  makers  to  the  payee,  to 
the  extent  of  the  sum  mentioned  therein  ;'^  or  (55)  *^  that 
if  any  dispute  shall  arise  respecting  the  subject  which  is 
the  consideration  for  it,  it  shall  be  void,"  is  no  note. 

"fSo,  if  such  an  instrument  or  a  memorandum  written 
upon  it  state  a  contingency  on  which  the  liability  is  to 
cease,  not  to  arise,  as,  (56)  ^^  that  all  instalments  after  the 
death  of  the  payee  shall  cease,  and  that  no  claim  shall  be 
had  thereupon,^  it  is  not  a  note.-f- 

So,  a  note  in  common  form  (57),  with  an  addition  that  it 
is  intended  as  a  set-off  against  the  like  sum  left  to  the  maker 
by  her  father^s  will  above  her  sister,  is  not  a  note  within  the 
statute.  The  frame  of  the  note  implies  that  it  was  not  in- 
tended for  payment  but  to  prevent  a  claim  under  a  will. 

And  it  will  make  no  difference  though  the  father  is  living 
and  the  payee.  (57) 


(55)  Hartley  v.  Wilkmson,  4  Camp.  127 ;  4  M.  &  S.  25.  A  note  was 
made  payable  to  Foster  or  order,  for  25/.,  *'  beiag  the  amount  of  the 
purchase-money  for  a  quantity  of  iir  belonging  to  Mr.  Hartley.''  Before  the 
note  was  signed,  this  memorandum  was  indorsed  upon  it:  **This  note  is 
given  on  condition  that  if  any  dispute  should  arise  between  Mr.  Hartley 
and  Lady  Wray  respecting  the  fir,  this  note  to  be  void."  In  an  action 
upon  this  note  by  indorsee  against  the  maker,  Lord  EUenborough  thought 
it  not  a  note  within  the  statute,  because  its  payment  depended  upon  there 
being  no  dispute  between  Mr.  Hartley  and  Lady  Wray,  and  he  nonsuited 
the  plaintiff.  On  a  motion  for  a  new  trial,  the  Court  agreed  with  him, 
and  refused  a  rule. 

t(56)  Worley  v.  HarriMon,  3  Ad.  &  E.  669.  Declaration  upon  an  agree- 
ment or  instrument  in  writing,  whereby  defendants  promised  to  pay  to  plaintiff 
or  her  order,  50/.,  for  value  received  in  household  goods,  by  certain  instal* 
ments ;  but  whereby  it  was  declared,  "  both  by  the  receiver  as  weU  as  the 
givers  of  that  note  of  hand,  that  all  installed  payments  thereupon  whatso- 
ever, from  and  immediately  after  the  decease  of  plaintiff,  should  cease,  and 
become  null  and  void  to  all  intents  and  purposes,"  and  that  no  claim  should 
be  made  or  had  thereupon.  Defendants  pleaded  that  they  did  not  "  make 
the  said  supposed  promissory  note ;"  to  which  plaintiff  demurred  spedaUy, 
on  the  ground  that  the  count  did  not  mention  any  promissory  note.  The 
Court  held,  that  though  the  contingency  was  one  upon  which  the  liability 
was  to  cease,  not  to  arise,  it  was  the  same  thing ;  this  was  not  an  engagement 
to  pay  at  all  events,  and  consequently  no  note,  but  an  agreement ;  that  for  the 
reason  assigned  the  plea  was  bad,  and  gave  judgment  for  plaintiff.f 

(57)  Clarke  v.  Perceval,  2  B.  &  Ad.  660.     A  note  was  as  follows :  — *'  On 
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So,  an  instrument  acknowledging  the  receipt  of  drafts 
for  the  payment  of  money,  and  promising  to  pay  the  money 
specified  in  the  drafts,  ia  (58)  not  a  promisisory  note ;  for, 
the  payment  of  the  money  is  contingent,  it  depends  upon 
the  drafts  being  honoured. 

-f- And  so  a  promise  to  pay  a  sum  (59)  ^'  for  goods  ordered 
by  W.  P.^  is  not  a  note,  for  the  consideration  is  executory 
and  the  payment  is  dependent  on  its  performance.-t" 

demand,  we  promise  to  paj  Mr.  G.  C.  or  his  order,  1200/.,  for  value  received 

in  stock  of  ale,  brewing  utensils,  &c. ;  this  being  intended  to  stand  against 

me  the  undersigned  M.  P.,  as  a  set-off  for  that  sum  left  me  in  my  father's 

win,  above  mj  sister  Ann's  share.    Signed,  T.  P.,  and  M.  P."    The  plaintiff 

the  payee  was  the  father,  and  he  had  by  his  will  left  his  daughter  M.  P. 

1200/.  more  than  his  other  daughter;  but  on  her  marriage  with  T.  P.  he 

gave  them  stock,  &c.,  and  took  from  them  this  note.     Upon  an  action  inde 

and  case,  the  Court  thought  it  clear  that  the  note  was  not  to  be  payable  at  all 

events,  but  was  only  intended  to  prevent  a  claim  under  the  will,  to  show  that 

what  was  given  in  his  lifetime  was  intended  by  the  father  as  a  satisfaction 

pro  tanio  of  what  was  given  by  the  will.    fSee  also  Daviet  v.  WilJtinton, 

amte,  p.  lO.f 

(58)  Wiiliamson  v.  BeHMit,  2  Camp.  417.    The  defendants  were  sued 

opon  the  following  instrument,  which  was  stamped  and  declared  upon  as 

t  promissory  note:  ''Borrowed  and  received  of  J.  and  J.  Williamson  (the 

plamtifb)  the  sum  of  200/.  in  three  draughts,  by  W.  and  B.  Williamson, 

dated  as  under,  payable  to  us  W.  Bennett  and  S.  M.  (the  defendants)  on 

J.  and  J.  Williamson,  which  we  promise  to  pay  unto  the  said  J.  and  J. 

Williamson,  with  interest.    As  witness  our  hands  this  26th  day  of  August, 

1802. 

''August  26,   1  draught  at  2  months  £120 

1   do. 30 

I   do. 60 


JB200" 

(Signed  by  the  defendants.) 

Lord  Ellenborough  held  that  this  was  not  a  promissory  note.  He  said  there 
could  be  no  doubt  that  the  money  was  not  payable  immediately,  and  that  it 
was  not  to  be  paid  at  all,  unless  the  drafts  were  honoured.  The  plaintiffs 
were  nonsuited. 

t(59)  JarviM  v.  WilJkifU,  7  M.  &  W.  410.  On  a  count  on  a  guarantee 
the  following  instrument  was  tendered  unstamped:  "  September  11th,  1839. 
I  undertake  to  pay  to  Mr.  Robert  Jarvis  the  sum  of  6/.  4a  for  a  suit  of, 
ordered  by  Daniel  Page.  S.  W.  Wilkins."  Upon  a  question  reserved 
whether  this  required  a  stamp  as  a  note,  the  Court  after  argument  held 
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S0|  an  order  from  the  (60)  owner  of  a  ship  to  the 
freighter  to  pay  money  *^  on  account  of  freight "  is  no  bill ; 
because,  the  quantum  due  for  freight  may  be  open  to  liti- 
gation: but,  such  an  order  from  the  freighter  (61)  is; 
because,  it  is  an  admission  that  so  much  at  least  is  due. 

And  an  order  to  pay  money  ^'as  (62)   the  drawer^s 
quarterns  half-pay  by  advance  "  before  the  pay  will  be  due 
is  a  good  bill ;  because,  it  will  be  payable  though  the  half- 
pay  shall  never  become  due. 

So,  a  note  to  pay  a  sum  of  money  (63)  '^  being  a  portion 

that  if  it  had  been  for  goods  tuppiiedf  it  would  have  been  a  note;  but 
the  word  **  ordered"  showed  it  to  be  a  promise  to  pay  for  goods,  if  supplied, 
and  being  conditional  it  was  not  a  note.  Judgment  for  plaintiff.  And  see 
Drufy  Y.  Maeaulay,  16  M.  &  W.  146.t 

(60)  Banbury  ▼.  Li9teif  Str.  1211.  Gibson  drew  on  the  defendants  in 
favour  of  the  plaintiff  "  on  account  of  freight  of  the  galley  Veate,  Edward 
Champion,  and  this  order  shall  be  your  sufficient  discharge  for  the  same." 
The  action  was  brought  against  the  defendants  as  acceptors,  and  they 
contended  it  was  not  a  bill  of  exchange,  because  it  was  only  payable  out 
of  a  particular  fund ;  and  Lee,  C.  J.  was  of  that  opinion,  but  he  left  the 
point  to  the  jury,  who  found  for  the  defendants  on  another  ground. 

(61)  Pieraan  t.  Dunlop^  Cowp.  571.  M'Lintot  freighted  a  ship  of  which 
Nichol  was  captain,  and  Pierson  owner,  and  being  unable  to  pay  the  freight, 
drew  upon  Dunlop  and  Go.  in  favour  of  Nichol  "  on  account  of  freight." 
Pierson  afterwards  sued  Dunlop  and  Co.  as  acceptors,  and  though  other 
objections  were  taken,  it  was  never  insisted  that  this  was  contingent  or 
payable  only  out  of  a  particular  fund. 

(62)  Maeleod  v.  Sn§i,  Lord  Raym.  1481 ;  Str.  762 ;  1  Barnard,  12. 
Madeod  was  sued  in  the  Common  Pleas  as  acceptor  of  a  biU  of  exchange 
drawn  by  Dundas  and  indorsed  to  the  plaintiff,  dated  25th  of  May,  1724,  by 
which  Dundas  required  him  one  month  after  date  **  to  pay  9/.  10«.  as  his 
(Dundas's)  quarter's  half-pay  from  the  24th  June,  1724,  to  25th  September 
foUowing,  by  advance,"  and  obtained  judgment.  Maeleod  brought  a  writ  of 
error,  and  insisted  that  this  was  similar  to  the  cases  of  Joeelm  v.  Laatrrt 
and  Jtmiy  v.  Herlet  but  the  whole  Court  was  of  a  contrary  opinion  ;  for  per 
Cur,  "  this  bill  was  not  payable  upon  a  contingency,  nor  out  of  a  particular 
fund,  but  is  made  payable  at  all  events,  and  drawn  upon  the  general  credit  of 
the  drawer,  and  not  out  of  the  half-pay,  for  it  is  payable  as  soon  as  the  quarter 
begins,  and  the  half-pay  was  not  to  be  due  till  three  months  afterwards.*' 

(63)  HaummUier  v.  Hartrink,  7  T.  R.  733.  Defendant  issued  two  notes 
upon  a  deposit  by  one  Richardson :  one  payable  to  J.  S.  or  bearer,  for  25/. 
"  being  a  portion  of  a  value  as  under,  deposited  in  security  for  payment  hereof 
according  to  the  receipt  in  our  hands,"  and  specifying  the  particulars  of  the 
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of  a  value  as  under,  deposifced  in  security  for  the  payment 
hereof  according  to  the  receipt  in  my  hands,^  or  "  for  value 
deposited  and  registered,^'  for  (64)  '*  by  given  up  clothes 
and  papers, "f  is  a  good  note ;  because  it  imports  to  be  pay- 
able at  all  events. 

"fSo,  a  note  to  pay  a  sum  of  money  (65)  "in  consideration 
of  forgoing  and  forbearing  an  action  in  Q.  B.  for  damages 
ascertained  by  consent  to  amount  to  that  sum,  by  reason  of 
the  injury  sustained  by  the  payee^s  wife  in  respect  of  the 
liability  of  the  maker  for  non-repiurs  of  a  footway,^  is  good, 
because  the  consideration  is  past,  and  it  is  payable  at  all 
events.-f* 

So,  an  order  or  promise  to  pay  money,  "  when  (66)  J.  S. 
shall  come  of  age,'*  specifying  the  day  when  that  event  is  to 
haf^n,  is  a  good  bill  or  note ;  because,  it  is  payable  though 
J.  S.  die  in  the  interim. 

And  an  order  or  promise  (67)  to  pay  "  within  a  limited 


deposit :  the  other  payable  to  J.  S.  or  order  "  for  value  deposited  and  regis- 
tered ^  ."  Plaintiff  disoounted  both  notes,  bond  fide  and  for  a  valuable  con- 
sideraticMi :  and  on  a  ease  reserved  the  Court  said  they  were  clearly  of  opinion, 
thai  though,  as  between  the  original  parties  to  the  transaction,  the  payment  of 
the  notes  was  to  be  carried  to  a  particular  account,  yet  the  notes  were  payable 
at  all  events,  and  therefore  the  plaintiff  was  entitled  to  recover,  t  Wheatley  v« 
WWmum,  1  M.  &  W.  533.t 

t(64)  Disony.  NuttaU,po9t. 

t  (65)  8heni9n  v.  Jamei,  5  Q.  B.  199.  Action  on  a  note  for  50/.  which  when 
prodoced  was  in  these  terms :  '*  On  demand,  I  promise  to  pay  to  W.  Shenton 
the  sum  of  50/.  in  consideration  of  foregoing  and  forbearing  an  action  at  law 
in  the  Court  of  Queen's  Bench  for  damages  ascertained  by  consent  to  amount 
to  that  snm,  by  reason  of  the  injury  sustained  by  his  \nfe  in  respect  of  my 
UabOity  for  non-repair  of  a  footway  in  the  parish  of  Leighford/'  Leave  was 
icserved  to  defendant  to  enter  a  nonsuit,  upon  the  objection  that  the  engage- 
ment to  pay  vraa  not  absolute,  and  therefore  this  was  not  a  note;  but  on 
motion  the  Court  held  that  the  consideration  was  past,  and  the  pronuse  being 
to  pay  at  all  events  it  was  a  good  note,  and  refused  a  rule  nLsi.f 

(66)  Gau  ▼•  Nelttm,  Burr.  226.  Action  on  a  note  payable  to  an  infant 
■*  when  he  (the  infant)  shall  come  of  age,  to  wit,  12th  June,  1750 ;"  and  it 
waa  objected  in  arrest  of  judgment,  that  it  was  uncertain  whether  the  money 
wovld  ever  have  been  payable,  because  the  infant  might  have  died  under  21 ; 
but  the  Court  held  it  a  good  note,  because  it  was  payable  at  all  events  on 
the  12th  Jane,  1750,  though  the  infant  should  have  died  before  that  time. 

(67)  Cook§  V.   CoUhon,  Str.   1217;   Willes,  393.    On  error  from   the 
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time  after  a  man'^s  death  "  is  a  good  bill  or  note ;  because 
it  must  become  payable  at  some  time  or  other,  though  the 
exact  period  is  uncertain :  and  if  a  bill  or  note  be  made 
payable  at  ever  so  distant  a  day,  if  it  be  a  day  that  must 
come,  it  is  no  objection  to  the  bill  or  note.  (68) 

t  So,  a  note  for  payment  of  a  sum  by  instalments,  but 
providing  that  on  default  in  any  one  payment  the  whole  sum 
shall  become  due,  is  good.  (69)  f 

So,  an  order  or  (70)  promise  to  pay  **  within  a  limited 
time  after  the  payment  of  money  due  from  government "  is 
a  good  bill  or  note ;  because  it  is  morally  certain  that  such 
payment  will  be  made. 

Sec.  7. — But  though  the  bill  or  note  must  import  on  the 
face  of  it  to  be  payable  at  all  events,  it  may  be  delivered  to  a 
third  person  to  keep  till  the  performance  of  a  condition.  (72) 

And  on  performance  of  the  condition  the  payee  will  be 
entitled  to  have  it  and  enforce  payment.  (72) 

Common  Pleas,  the  Court  held  8  note  payable  "  six  weeks  after  the  death  of 
the  defendant's  father/'  a  good  negotiable  note,  because  there  was  no  contin- 
gency whereby  it  might  never  become  payable,  but  it  was  only  uncertain  as  to 
the  time,  which  is  the  case  with  all  biUs  payable  so  many  days  after  sight.  . 
fRqffey  t.  Grtenwtll,  10  Ad.  &  E.  222,  poat.'X 

(68)  Per  Willes,  Ch.  J.  in  delivering  judgment  in  Colehan  v.  Cooke^  Willes's 
Rep.  394. 

t(69)  Carlon  v.  Kenealy,  12  M  &  W.  139.  Upon  special  demurrer  to  a 
declaration  on  a  note  payable  by  two  instalments,  and  providing  that  on  default 
in  payment  of  the  first  instalment  the  entire  amount  should  become  due :  the 
Court  overruled  the  objection  that  it  was  not  a  note,  and  gave  judgment  for 
plaintiff.    See  also  Clayton  v.  Goiling,  5  B.  &  C.  360.t 

(70)  Andrews  v.  JVonA/in,  Str.  24.  A  note  payable  tvro  months  "  after  a 
certain  ship  (in  his  majesty's  service)  should  be  paid  off,"  was  objected  to,  as 
depending  upon  a  contingency  which  might  never  happen :  but  per  Cur.  **  the 
paying  off  the  ship  is  a  thing  of  a  public  nature ;  it  is  morally  certain :"  judg- 
ment for  the  plaintiff.  In  Event  v.  Underwood,  I  "Wils.  262,  where  an  action 
was  brought  by  an  indorsee  against  the  maker  upon  a  note  payable  on  the 
receipt  of  the  payee's  wages  from  his  majesty's  ship  the  S^ffblkf  the  Court 
thought  the  case  like  that  ofAndrewa  v.  Franklin,  and  after  looking  into  that 
case  art  taid  to  have  given  judgment  for  the  plaintiff.  Qtttere  iamen,  because 
it  vras  uncertain,  though  the  wages  might  be  paid,  whether  the  maker  would 
receive  them. 

(72)  Evans  v.  Morgan^  2  Cr.  &  J.  453.    A  note,  drawn  by  defendants  and 
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Sec.  8. — It  is  not  in  general  essential  that  a  bill  or  note 
should  be  dated. 

Bat  negotiable  bills  or  notes,  except  bank-notes,  for  be- 
tween 20s.  and  5Z.,  if  made  in  England,  must.  (73) 

And  notes  payable  to  the  bearer  on  demand  must  not 
have  the  dates  printed.  (74) 

And  giving  false  dates  to  evade  the  stamp  duties  upon 
drafts  on  bankers,  or  upon  bills  or  notes  not  payable  within 
two  months  after  date  or  sixty  days  after  sight,  will  -f-render 
them  inadmissible  in  evidence  (75),  andf  subject  the  party 
to  a  penalty  of  100/.  (76) 

-f-  Bankers,  licensed  under  9  Geo.  IV.  c.  23,  drawing  or 
issuing  post-dated  notes  payable  to  order,  or  bills,  un- 
stamped, are  liable  to  a  penalty  of  100/.  (77)"^ 


payable  to  plaintiff,  was  delivered  to  Dayis,  that  Davis  might  deliver  it  to 
plaintiff  if  plaintiff  gave  up  possession  of  a  farm  to  one  of  the  defendants  the 
following  morning,  and  Davis  was  in  that  case  to  attest  it.  The  possession 
was  delivered  accordingly,  and  plaintiff  afterwards  had  the  note,  but  Davis  did 
not  attest  it.  Plaintiff  sued  upon  the  note,  and  proved  the  delivery  up  of  the 
larm.  It  was  insisted  the  attestation  by  Davis  was  essential.  Bolland,  B. 
thought  it  was  not,  if  plaintiff  performed  the  condition ;  that  Davis's  neglect 
oodd  not  destroy  the  right.  After  argument  of  a  rule  for  a  new  trial,  the 
Court  held  the  direction  right,  and  discharged  the  rule. 

(73)  See  omit,  pp.  13,  14,  15. 

(74)  See  55  Geo.  III.  c.  184,  s.  18. 

t  (75)  VMd  V.  Wood»,  7  Ad.  &  E.  1 14.  Assumpsit  against  the  drawer  of  a 
cheque.  Upon  a  plea  that  defendant  did  not  make  it,  he  proposed  to  show 
that  it  was  post-dated :  but  Williams,  J.  held  that  this  defence  ought  to  have 
been  pleaded,  and  rejected  the  evidence.  Upon  argument  on  a  rule  for  a 
new  trial,  the  Court  held  the  evidence  admissible,  that  it  would  have  rendered 
the  instrument  unavailable,  and  made  the  rule  absolute. 

Serie  v.  Norton,  9  M.  &  W.  309 ;  2  M.  &  Rob.  401 .  Declaration  on  a 
cfaeq[ne  made  by  defendant,  and  for  money  paid ;  plea  that  defendant  did  not 
make  the  cheque,  and  non-assumpsit.  Defendant  proved  that  plaintiff  received 
the  cheqne  some  days  before  its  date  from  the  original  payee,  to  whom  he  gave 
value.  Lord  Abinger,  C.  B.,  rejected  it  altogether  as  evidence,  and  the  verdict 
was  given  far  defendant.  The  Court  upon  motion  for  a  rule  nisi  to  enter  a 
verdict  for  plaintiff,  pursuant  to  leave  reserved,  held  the  cheque  to  be  wholly 
inadmiacible,  and  refused  the  rule.  See  31  Geo.  III.  c.  25,  s.  19 ;  55  Geo.  III. 
c.  18,  8.  8  ;  9  Geo.  IV.  c.  49,  s.  15.t 

(76)  See  55  Geo.  III.  c.  184,  ss.  12,  13. 

t(77)  9  Geo.  IV.  c.  23,  s.  12.t 
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And  leaving  a  blank  for  the  date  may  create  difficulties, 
unless  the  stamp  be  sufficient  for  a  bill  or  note  of  the  most 
extended  date. 

If  a  bill  or  note  is  dated  forward,  of  a  day  not  arriyed, 
and  any  of  the  parties  die  before  that  day,  such  deaths 
will  be  no  bar  to  the  remedy  of  a  band  fide  holder.  (78) 

So,  if  a  blank  be  left  for  the  date,  and  that  date  is  after- 
wards filled  up,  the  manner  of  filling  it  up  will  furnish  no 
ground  of  objection  either  to  the  original  parties ; 

Or  to  the  person  who  filled  it  up.  (79) 

Unless  under  the  stamp  laws.  (80) 

It  is  no  objection  to  a  bill  or  note  that  it  is  dated  on  a 
Sunday,  for  it  does  not  follow  that  it  was  made  on  that 
day.  (81) 

And  in  the  case  of  a  biU  payable  to  the  drawer's  order, 
it  is  no  objection  that  it  was  made  on  that  day,  for  the 
drawing  of  such  a  bill  is  no  contract.  (81) 

In  the  case  of  any  other  bill  or  note  it  would  be  no  objec- 
tion, unless  such  bill  or  note  was  founded  upon  a  contract 
made  on  that  day,  in  the  ordinary  calling  of  the  person 
making  it.  (81) 

Or,  unless  it  was  part  of  a  transaction  done  on  that 
day  in  the  exercise  of  his  ordinary  calling.  (81) 

Nor  even  then,  as  against  an  innocent  indorsee  for 
value.  (81) 

But  if  a  bill  or  note  be  given  on  a  Sunday,  upon  a 
transaction  on  a  Sunday  in  the  ordinary  calling  of  the  per- 
son giving  it,  it  will  be  void  in  the  hands  of  a  person  who, 
with  knowledge  of  the  circumstances,  took  it  from  the 
person  to  whom  it  was  given.  (81) 

(78)  See  Paumore  y.  North,  jmuL 

(79)  See  U^her  t.  Daunefy,  poii. 

t(80)  Abrahami  v.  Skinner,  12  Ad.  A  E.  763.t 

(81)  Beffbie  ▼.  Lni,  I  Cr.  &  J.  180.  Indorsee  against  acceptor  of  a  bill 
for  18/.  payable  to  plaintiflTs  own  order:  the  date  was  27th  December,  1829, 
which  was  on  a  Sunday.  There  was  no  evidence  when  the  bill  was  drawn  or 
accepted,  nor  that  it  was  part  of  any  transaction  in  the  ordinary  calling  of  the 
drawer.  The  objection  was  simply  that  the  day  of  the  date  was  a  Sunday. 
Alexander,  C.  B.,  reserved  the  point,  but  after  argument  of  a  rule  for  a  non- 
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"fThe  date  of  a  bill  is  prima  facie  evidence  that  it  was 
made  and  issued  on  that  day :  (82) 

Except  it  be  produced  to  establish  a  petitioning  cre- 
ditor's debt.  (83)t 

Sbc  9. — Bills  and  notes  are  either  inland  or  foreign : 
inland,  when  made  and  payable  within  the  same  part  of  this 
kingdom  (84) ;  and  foreign,  when  made  or  payable 
abroad.  (85) 

And  a  bill  or  note  drawn  in  one  part  of  the  United 
Kingdom,  as  England,  on  a  person  in  another  part,  as 
Scotland  or  Ireland,  is  not  to  be  deemed  an  inland  bill  or 
note.  (86) 


nut  or  new  trial,  and  time  taken  to  consider,  the  Court  was  clear  that  though 
the  bill  would  have  been  void  as  ag;ainst  plaintiff,  had  this  been  a  contract 
entered  into  on  the  Lord's  day,  and  had  the  act  on  which  that  contract  was 
founded  been  in  the  ordinary  calling  of  the  defendant,  and  had  the  plaintiff, 
when  he  took  Uie  bill,  known  these  facts,  the  objection  could  not  be  supported, 
unless  it  had  appeared  that  defendant's  contract  was  on  the  Sunday,  and  that 
it  was  founded  upon  something  done  by  him  or  plaintiff  in  the  exercise  of 
their  ordinary  calling,  nor  even  then,  if  plaintiff  were  an  innocent  holder  of 
the  bill  for  a  valuable  consideration. 

(82)  Per  Cmr.  Andenon  v.  Wetion,  6  Bing.  N.  C.  296. 

(83)  Wriffki  V.  Lainson,  2  M.  &  W.  739. 

t  (84)  Anmer  v.  Ciwrke^  2  C.  M.  &  R.  468.  In  an  action  by  indorsee  against 
acceptor  of  a  bill  for  312/.  lit.  9<f.,  at  three  months,  the  bill,  when  produced, 
was  dated  London,  directed  to  defendant  at  Brussels,  and  by  him  accepted, 
payable  in  London :  it  was  on  a  4t.  stamp.  Defendant  was  a  merchant, 
resident  at  Brussels,  but  there  was  no  proof  where  it  was  accepted.  It  was 
objected  that  this  was  an  inland  bill,  and  should  have  been  on  an  St.  6<f. 
stamp.  Upon  point  reserved  the  Court  held  that  as  it  was  not  payable  abroad, 
it  was  an  inland  bill,  and  plaintiff  was  nonsuited. 

(85)  Rothtehild  v.  CurH§,  1  Q.  B.  43.t 

(86)  Mahonjf  v.  Aihlin^  2  B.  &  Ad.  478.  In  an  action  against  defendant  as 
acceptor  of  a  bill  drawn  at  Limerick,  upon  defendant  in  London,  where  plaintiff 
relied  upon  a  parol  acceptance :  the  only  question  was,  whether  the  bill  was 
an  inland  biQ,  because  in  that  case,  under  1  &  2  Geo.  IV.  c.  78,  s.  2,  the  parol 
acceptance  would  not  bind.  After  argument  on  a  special  case,  the  Court  thought 
that  though  a  biU  drawn  in  Ireland  payable  in  Ireland,  or  a  bill  drawn  in 
Scotland  and  payable  in  Scotland,  was  within  the  act,  yet  that  a  bill  drawn  in 
one  part  of  the  United  Kingdom  and  payable  in  another,  would  before  the 
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It  was  once  doubted  whether  notes  would  be  entitled  to 
the  aid  of  3  &  4  Anne,  c.  9,  unless  they  were  made  in  Eng- 
land (87)  :  but,  there  have  been  instances  (88)  (89)  (91) 
since,  in  which  actions  have  been  brought  upon  such  notes 
without  exception :  48  Oeo.  III.  c.  149,  s.  21,  prohibited 
the  negotiation  or  payment  of  such  notes  unless  they  were 
stamped ;  this  prohibition  is  still  continued  by  55  Geo.  III. 
c.  184,  s.  29,  as  to  notes  payable  to  the  bearer  on  demand : 
and  it  has  lately  been  decided,  in  the  case  (89)  of  a  note 
made  in  Scotland,  that  the  statute  3  &  4  Anne  applies  to 
foreign  as  well  as  inland  notes ;  and  such  notes  are  nego- 
tiable, and  transferable  by  indorsement,  in  England.  (89) 

respective  unions  have  been  deemed  foreiffn,  and  there  was  nothing  in  the  Acts 
of  Union  to  make  them  inland, 

(87)  Cdrr  v.  Shaw,  B.  R.  Hil.  39  Geo.  III.  In  an  action  on  a  promissory 
note  made  at  Philadelphia,  the  first  count  of  the  declaration  stated  that  the 
defendant,  at  Philadelphia,  in  parts  beyond  the  seas,  to  wit,  at  London,  &c. 
according  to  the  form  of  the  statute,  &c.  made  his  note  in  writing,  &c.  There 
were  also  the  common  money  counts.  The  defendant  demurred  specially  to 
the  first  count,  and  pleaded  the  general  issue  to  the  others.  On  the  demurrer 
the  Court  intimated  a  strong  opinion  that  the  statute  did  not  apply  to  foreign 
notes,  and  advised  the  plaintiff  to  amend :  but  on  the  general  issue  Lord 
Kenyon  said,  "  The  note,  though  not  within  the  statute,  is  evidence  to  support 
any  of  the  money  counts,"  and  the  plaintiff  had  a  verdict  at  Guildliall,  1st  May, 
1799. 

N. — The  pleadings  are  entered  as  of  Michaelmas  Term,  39  Geo.  III.  RoU. 
1238. 

(88)  See  Pollard  v.  Htrriet,  3  Bos.  &  P.  335,  where  the  plaintiffs  recovered 
upon  notes  made  at  Paris.     See  also  Splitgerber  v.  Kohn,  po»t. 

(89)  Milne  v.  Graham,  1  B.  &  C.  192.  In  an  action  by  indonee  of  a  note 
against  the  maker,  it  appeared  in  evidence  upon  the  trial  that  the  note  was 
made  in  Scotland,  and  it  was  objected  that  the  act  applied  to  notes  made  in 
England  only :  Abbott,  C.J.  thought  otherwise,  and  on  motion  for  a  new  trial 
the  Court  thought  the  case  within  the  words  and  spirit  of  the  act.  The  words 
are,  "  all  notes."  The  act  was  made  to  advance  trade,  and  was  therefore 
entitled  to  a  liberal  construction ;  and  it  is  for  the  advantage  of  commerce 
that  foreign  as  well  as  inland  notes  should  be  negotiable.     Rule  refused. 

Bentley  v.  Northhonse,  M.  Sl  Mai.  66.  In  an  action  by  the  indorsee  of 
a  note  made  in  Scotland  against  the  maker,  it  was  insisted  that  Scotch  notes 
were  not  negotiable,  or  transferable  by  indorsement,  the  power  of  so  transfer- 
ring them  being  created  by  3  &  4  Anne,  and  that  act,  having  passed  before 
the  union,  not  extending  to  Scotland :  but  Lord  Tenterden  said,  there  was 
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-f-  And  a  note  made  in  England  is  transferable,  under  3  &  4 
Anne,  c.  9,  in  a  foreign  country.  (90)  f 

And  it  is  no  objection  to  a  bill  or  note  that  it  was  made 
by  a  British  subject  in  an  enemy^s  country  in  time  of  war, 
if  it  do  not  appear  to  have  been  made  for  any  illegal  pur- 
pose, and  it  were  made  payable  to  a  neutral.  (91) 

Or,  if  made  by  a  British  prisoner  of  war,  though  made 
payable  or  indorsed  to  an  alien  enemy.  (92) 

Inland  bills  and  notes  seldom  consist  of  more  than  one 
part :  foreign  bills  in  general  consist  of  several. 

The  several  parts  of  a  bill  are  called  a  set. 

Each  part  ought  to  contain  a  condition  that  it  shall  be 
payable  only  so  long  as  all  the  others  remain  unpaid :  in 
other  respects  all  are  of  the  same  tenor. 

This  condition  should  be  inserted  in  each  part,  and 
i^ould  in  each  mention  every  other  part  of  the  set ;  for  if  a 
man,  with  an  intention  to  make  a  set  of  three  parts,  should 
omit  the  condition  in  the  first,  and  make  the  second  with  a 
condition  mentioning  the  first  only,  and  in  the  third  alone 
take  notice  of  the  other  two  (which,  by  the  way,  is  the 
mode  pointed  out  by  (93)  Molloy  (94),  Malynes,  and  (95) 

nothing  in  the  act  to  confine  its  operation  in  England  to  notes  made  there. 
The  words,  "  as  inland  bills  of  exchange  "  in  the  act  apply  only  to  the  manner 
of  transferring  and  enforcing  the  notes,  not  to  the  sort  of  notes  contemplated 
by  the  act.  Within  the  jurisdiction  of  the  act,  therefore,  that  is,  in  England, 
mil  moiet  are  transferable  by  indorsement.  Verdict  for  plaintiff. 
t(90)  De  la  Ckaumetle  v.  7^e  Bani  of  England,  poMl.f 

(91)  Houriel  t.  Morria,  3  Campb.  303.  Payees  against  maker  on  note 
made  at  Paris  in  time  of  war :  defendant  was  a  British  subject,  plaintiffs 
neutral  merchants  in  Switzerland:  the  note  was  given  by  defendant  for 
watches  bought  by  him  in  Paris  of  plaintiffs  :  it  was  objected  that  this  was  a 
trading  in  an  enemy's  country  in  time  of  war,  and  that  a  note  founded  on 
such  trading  was  not  valid :  but  Lord  Ellenborough  said,  plaintiffs  were  not 
enemies,  and  might  legally  sell  their  goods  in  an  enemy's  country,  and  defend- 
ant did  not  appear  to  have  bought' them  for  any  illegal  purpose.  Plaintiffs 
had  a  verdict. 

(92)  See  Anloine  v.  Mor*head,  and  Daubuz  v.  Morahead,  poai. 

(93)  Book  2,  c  10,  s.  14. 

(94)  Book  3,  c.  5,  pp.  261,  262. 

(95)  P.  7. 
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Marius),  he  might,  perhaps^  in  some  cases  be  obh'ged  to  pay 
each ;  for,  it  might  be  questionable  if  it  woald  be  any  de- 
fence to  an  action  on  the  second  that  he  had  paid  the  third, 
or  to  an  action  on  the  first  that  he  had  paid  either  of  the 
others. 

But  an  omission  is  not,  perhaps,  material,  which  upon 
the  face  of  the  condition  must  necessarily  have  arisen  from 
a  mistake ;  as,  if  in  the  enumeration  of  the  several  parts 
one  of  the  intermediate  ones  were  to  be  omitted;  for 
instance,  ''Pay  this  my  first  of  exchange,  second  and 
fourth  not  paid.'^ 

Where  a  bill  consists  of  several  parts,  each  ought  to  be 
delivered  to  the  person  in  whose  favour  it  is  made,  (unless 
one  is  forwarded  to  the  drawee  for  acceptance,)  otlierwise 
there  may  be  difficulties  in  negotiating  the  bill,  or  obtain- 
ing payment. 

f  The  person,  to  whom  one  part  of  a  bill  is  transferred, 
obtains  no  title  to  the  money  represented  by  the  bill  or 
to  the  part  itself,  as  against  a  person  to  whom  another 
part  of  the  same  bill  has  been  bona  fide  previously  trans- 
ferred. (96)t 

Sec.  10. — A  bill  or  note  may  fix  a  particular  place  for 
payment. 

And  where  this  is  what  is  to  be  considered  as  part  of  the 
bill  or  note,  it  is,  except  in  cases  in  which  1  &  2  Geo.  IV . 
c.  78  has  made  a  difference  (97),  a  variance  to  omit  stating 
it  (98)  ;  and  where  it  is  not  to  be  considered  as  part  of  the 
bill  or  note,  it  may  be  a  variance  to  state  it.  (99) 

And  in  an  action  against  the  maker  of  the  note,  or  accep- 
tor of  the  bill,  it  may  be  necessary,  where  it  is  part  of  the 

t  (96)  P§r€ira  ▼.  Jopp,  pott :  see  per  Lord  Tenterden,  C.  J.,  Holdt" 
worth  V.  Hunter,  10  B.  &  C.  454 ;  also/iM-  Park,  J.,  Lamg  v.  Smith,  7  Bing. 
294.t 

(97)  See;$«%y.£(fm,3Bing.61l;  and  Fay/«  ▼.  Bird,  6  B.&C.  531,  pot/. 

(98)  Hodffo  v.  Fittu,  aeepoit. 

(99)  B»on  ▼.  Ruuel,  pottt  fbat  see  Hardy  v.  Woodrojfe,  poets  Sprou/e 
▼.  Le^g,  poets  Blake  ▼.  Beaumont,  poets  Haletead  v.  8ke!ton, poet,f 
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bill  or  note,  to  allege  and  prove  presentment  at  that 
place.  (100) 

In  cases  to  which  1  &  2  Geo.  IV.  does  not  apply,  the 
place  is  considered  part  of  the  instmment  where  it  is  incor- 
porated in  the  body  of  the  bill  or  note ;  where  it  is  detached 
firam  the  body  as  a  memorandum  only,  not :  and  in  cases 
within  1  &  2  Geo.  IV.  the  place  will  be  considered  as  part 
of  the  instrument,  if  it  be  made  payable  there  **  and  not 
otherwise  or  elsewhere." 

-f  That  statute  however  does  not  apply  to  notes.  (101) 

It  also  only  dispenses  with  the  necessity  for  present- 
ment at  the  specified  place  as  against  the  acceptor  of  a  bill. 

And  in  the  case  of  the  drawer  or  indorser  of  a  bill,  payable 
at  a  place  which  is  considered  part  of  the  instrument,  pre- 
sentment at  that  place  must  be  averred  and  proved.  (102) 

Where  it  is  detached  from  the  body  as  a  memorandum 
only,  presentment  there  need  not  be  averred  or  proved. -f* 

Notes  payable  to  bearer  on  demand,  if  for  less  than  20/., 
must  be  made  payable  at  the  bank  or  place  where  they  are 
made  or  issued.  (103) 

But  they  may  be  made  payable  at  several  places,  so  as 
such  bank  or  place  be  one.  (103) 

+And  banking  corporations,  or  co-partnerships  of  more 
than  six  members,  not  having  an  establishment  within  sixty- 
five  miles  from  London,  may  issue  bills  or  notes,  payable  on 
demand  or  otherwise,  at  the  place  where  they  are  issued  and 
also  at  London,  and  have  an  agent  there  for  payment.  (104)f 

(100)  Rocker,  Campi ell, potts  fSpindierY.  GrelMt,l7L.3.,  Ex.6;t  Rowe 
T.  Young,  poet, 
t  (101)  EmbJin  y.  Dartnell,  12  M.  &  W.  830. 

(102)  Gibby,  Mather,  poet.f 

(103)  By  7  Geo.  IV.  c.  6,  s.  10,  every  promissory  note,  payable  to  bearer 
OB  demand,  for  a  sum  of  money  under  20/.,  made  and  issued  after  5tb  April, 
1829,  shall  be  made  payable  at  the  bank  or  place  where  the  same  shall  be  so 
made  and  issued :  Provided,  that  it  shall  not  prevent  its  being  made  payable 
at  several  places,  if  one  of  such  places  be  the  bank  or  place  where  the  same 
shall  be  issued.  fBy  3  &  4  Will.  IV.  c.  98,  s.  4,  all  Bank  of  England  notes 
issued  at  a  place  out  of  London,  by  any  of  its  branch  banks,  must  be  made 
payable  at  such  place. 

(104)  3  &  4  Wni.  IV.  c.  8,  s.  2 ;  see  also  3  &  4  Will.  IV.  c.  83,  s.  2.t 
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Sec.  11. — Bills  and  notes  are  made  payable  to  order,  or 
to  bearer,  or  to  specified  individuals. 

A  bill  or  note  payable  to  J.  S.  or  order,  is  payable  to  the 
order  of  J.  S.  and  negotiable  by  indorsement.  A  bill  or 
note  payable  to  J.  S.  or  bearer,  is  (105)  payable  to  the 
bearer  and  negotiable  by  delivery ;  and  in  the  latter  case 
J.  S.  is  a  mere  cipher. 

If  a  bill  or  note  import  to  be  payable  to  a  person  not  in 
esse  or  his  order,  and  be  issued  with  an  indorsement  in 
blank,  purporting  to  be  made  by  him  thereon,  it  is,  as 
against  the  drawer  or  maker,  to  be  considered  as  a  bill  or 
note  (106)  payable  to  bearer ;  and  so  is  a  bill  as  against 


(105)  Oramt  ▼.  Vaugkan,  Burr.  1516.  Vaughan  gave  Bicknell  a  draft 
upon  his  banker  payable  "  to  ship  F^tune  or  bearer."  The  draft  came  to  the 
hands  of  Grant,  who  sued  Vaughan  upon  it.  The  defendant  contended  that 
this  draft  was  a  mere  authority  to  receive  the  money,  and  not  negotiable,  and 
that  point  and  another  being  left  to  the  jury,  they  found  for  the  defendant ; 
but,  upon  an  application  for  a  new  trial  and  cause  shown,  the  Court  held 
clearly  that  it  was  negotiable,  and  a  new  trial  was  granted,  in  which  the  plain- 
tiff recovered. 

(106)  This  point  has  been  repeatedly  discussed  within  a  few  years  upon 
several  bills  drawn  in  1788.  A  case  of  the  kind  had  occurred  at  the  London 
Sittings  after  Easter  Term  1769;  Sione  v.  FreeUmd,  cited  1  H.  Bl.  316,  in 
the  notes :  a  bill  drawn  by  Cox  on  the  defendant  was  made  payable  to  Butler 
and  Co.,  or  their  order,  and  indorsed  in  their  name ;  and  instead  of  proving 
that  this  indorsement  was  made  by  Butler  and  Co.,  the  plaintiff's  own 
witnesses  said,  they  believed  it  was  made  by  Cox,  and  though  there  was  a 
house  under  the  firm  of  Butler  and  Co.  with  which  Cox  had  dealings,  it  was 
proved  that  the  bill  had  never  been  in  their  hands,  upon  which  it  was  con- 
tended that  the  indorsement  being  fictitious,  the  plaintiff  could  not  recover  ; 
but  by  Lord  Mansfield,  **  the  intent  of  the  bill  was  only  to  enable  Cox  to  raise 
money,  and  the  reason  why  it  was  not  made  payable  to  his  order  was,  that 
there  would  then  have  been  too  many  payable  to  his  order  in  circulation  at 
the  same  time,  which  would  have  had  the  appearance  of  fictitious  credit ; 
names  are  often  used  of  persons  who  never  existed ;"  and  it  appearing  that 
the  defendant  promised  to  pay  the  bill  at  the  time  the  plaintiff  discounted  it, 
the  jury,  upon  the  footing  of  that  undertaking,  found  a  verdict  for  the  plain- 
tiff. As  this  case,  however,  was  distinguishable  from  those  on  the  bills  drawn 
in  1788,  on  account  of  the  express  undertaking  to  pay  the  pUintiff,  which  (as 
was  admitted  by  Mr.  J.  Ashhunt,  who  hied  a  brief  in  the  cause,  in  3  T.  R. 
176)  was  the  ground  of  the  determination,  as  this  was  a  Nisi  Prius  decision 
only,  and  as  the  amount  of  the  bills  in  1788  was  very  considerable,  the  point 
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the  acceptor,  if  he  knew  at  the  time  of  his  acceptance  that 
the  payee  was  a  fictitious  person. 


veiy  Btrongly  oontetted  in  the  actions  on  those  biUs.  The  first  case  that 
cane  before  the  Court  was  Taitoek  v.  Harrit,  3  T.  R.  174.  It  was  an  action 
farooght  upon  a  bill  drawn  by  the  defendant,  as  one  of  several  partners  in  a 
house  at  Nottingham  npon  himself  in  London,  payable  to  Grigson  and  Co.  or 
order,  and  purporting  to  be  indorsed  by  Grigson  and  Co.  and  Lewis  and 
Potter ;  the  defendant  was  sued  npon  the  bill,  and  the  declaration  contained 
eooBta  upon  the  bill,  and  counts  for  money  paid  and  money  had  and  received. 
It  appeared  in  evidence  that  there  was  no  such  house  as  that  of  Grigson  and 
Co. ;  tixat  the  defendant  paid  the  bill  to  Lewis  and  Potter,  to  whom  he  was 
indebted,  and  they  gave  him  credit  in  account ;  and  that  the  plaintiA  dia- 
eoBBted  it  for  Lewis  and  Potter :  to  this  evidence  the  defendant  demurred ; 
and  after  a[rgnment  and  time  taken  to  consider,  the  Court  intimated  a  strong 
opinioD  that  the  plaintiffs  might  recover  on  the  counts  upon  the  bill :  but  the 
ground  of  their  decision  was,  that  he  was  entitled  to  recover  on  the  counts  for 
Boney  paid,  and  money  had  and  received ;  because,  the  giving  the  bill  was  an 
appropriation  of  so  much  money  to  be  paid  to  the  person  who  should  become 
bidder  of  the  bill,  and  therefore  when  the  plaintiffli  discounted  it,  they  paid 
the  money  to  the  use  of  the  defendant,  and  when  Lewis  and  Potter  gave  the 
defendant  credit  for  the  value  of  the  bill,  that  was  money  had  and  received  to 
the  nae  of  such  persons  as  should  afterwards  be  the  holders  of  the  bill. 

The  next  case  was  that  of  Vere  v.  Lewi»,  3  T.  R.  182,  which  was  an  action 
against  the  defendant  as  acceptor,  and  the  only  difference  between  that  and 
Tsiloei  V.  Harria  was,  that  there  was  no  evidence  to  show  that  the  defendant 
had  received  any  value  for  the  bill,  and  that  there  was  strong  evidence  to  show 
fliat  the  indorsement,  in  the  name  of  the  payee,  was  made  by  the  defendant ; 
but  the  Court  held  that  the  latter  circumstance  did  not  vary  the  question,  and 
that  the  acceptance  was  evidence  that  the  defendant  had  received  value  from 
the  drawers,  and  therefore  they  gave  judgment  for  the  plaintiffs  without  argu- 
Bient.  Lord  Kenyon,  Mr.  J.  Ashhurst,  and  Mr.  J.  Buller,  thought  also  that 
he  was  entitled  to  recover  on  one  of  the  counts  of  the  declaration,  which 
stated  the  bill  to  be  payable  to  bearer. 

This  case  vras  followed  by  that  of  Aftne/  v.  Gibaon,  3  T.  R.  481 ;  1  H.  Bl. 
569 ;  where  a  biB,  drawn  by  livesay  and  Co.  on  the  defendants,  was  made 
payable  to  John  White,  or  order ;  and  it  was  found  upon  a  special  verdict, 
that  White  was  a  fictitious  person ;  that  his  name  was  indorsed  upon  the  biU 
by  livesay  and  Co. ;  that  the  defendants  knew,  when  they  accepted  the  biU, 
that  no  soch  person  as  John  White,  whose  indorsement  was  then  upon  the 
bin,  existed ;  and  that  the  indorsement  was  not  made  by  any  person  of  that 
aame :  the  Court  of  King's  Bench  thought  this  case  decided  by  Vere  and 
Lewis,  and  gave  judgment  for  the  plaintifib ;  and  on  a  question  from  the 
House  of  Lords,  whether  the  bill  might  not  be  deemed  in  law  to  be  payable 
to  the  bearer,  Hotham,  Perryn,  and  Thompson,  Barons,  and  Gould,  J.  gave  it 
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It  was  for  some  time  misettled  whether  it  was  not  essen- 
tial that  a  bill  or  note  should  be  payable  either  to  order,  or 
to  (107)  bearer,  but  it  is  now  decided  that  it  is  not. 

* 

88  their  opinions  that  it  might ;  hot  Eyre,  C.  B.  and  Heath,  J.  differed :  after 
which  Lord  Kenyon,  Lord  Longhborongh,  and  Lord  Bathurst  spoke  in  fmTOor 
of  the  jadgment,  and  Lord  Thurlow  against  it,  and  the  judgment  was  affiimed 
without  a  diTision. 

After  the  jadgment  in  Minet  ▼.  Gihton,  in  the  King's  Bench,  and  hefon  its 
determination  in  the  House  of  Lords,  came  on  the  case  of  CoUeii  ▼.  Bmmeiif 
1  H.  Bl.  318,  where  Livesay  and  Co.  (who  were  authorized  by  the  defendant 
to  draw  for  him  by  his  writing  his  name  on  a  piece  of  blank  paper  with  a  shil- 
ling bin  stamp  thereon)  made  a  bin  payable  to  George  Chapman,  or  order, 
and  indorsed  it  with  George  Chapman's  name ;  and  it  appearing  that  then 
was  no  such  person  as  George  Chapman,  the  Court  oi  Common  Pleas,  after 
two  arguments,  and  time  taken  to  consider,  held  that  the  action  migiht  fairly 
be  supported  on  a  count  that  stated  the  biU  to  be  payable  to  bearer,  and 
there  being  such  a  count  in  the  declaration,  they  gaye  the  pUdntiffe  judgment 
upon  it.  Vide  Betmei  t.  F^ameii,  1  Campb.  180 ;  f  Cooper  t.  Meyer,  poeig 
Beeman  ▼.  J)uek,  poiLf 

(107)  Smith  ▼.  Kendal,  6  T.  R.  123.  In  an  action  for  money  paid  and 
lent,  the  defendant  pleaded  the  Statute  of  Limitations,  and  the  plaintiff  replied 
a  latitat  sued  out  26th  Sept.  1793.  A  note  was  given  in  evidence,  dated  25tb 
June,  1787,  and  payable  to  the  plaintiff  three  months  after  dale ;  but  it  was 
not  payable  either  to  order  or  to  bearer,  and  the  Court,  on  consideration,  held 
that  it  was  a  good  note  within  the  statute,  that  it  was  entitled  to  three  days' 
grace,  and  consequently  that  the  Statute  of  Limitations  did  not  begin  to  run 
untU  those  three  days  had  expired,  which  was  on  28th  September,  1787,  and 
therefore  within  six  years  of  26th  September,  1793.  See  also  Ckadwiek  ▼• 
AUem,  ante,  p.  4.  The  old  entries  also  describe  the  custom  upon  bills  to  be 
to  pay  the  payee,  without  adding  any  words  to  make  them  payable  to  order  or 
to  beaier.  Lutw.  231,  277,  891 ;  vide  17  BrownL  Rep.  77 ;  Oift.  916 ;  and 
see  Lord  Raym.  1545. 

Rex  y.  Box,  6  Taunt.  325.  Indictment  for  forging  a  promissory  note.  The 
note  was  as  foUows :  **  On  demand  we  promise  to  pay  Mesdames  S.  W.  and 
S.  D.,  stewardesses  for  the  time  being  of  the  Provident  Daughters  Society, 
held  at  the  Hope,  Smithfield,  or  their  successors  in  office,  64/.,  with  5/.  per 
cent,  interest,  value  received  this  7th  February,  1815,  for  F.  C.  and  Co.  J. 
Forster."  This  society  was  not  enroned  according  to  33  Geo.  III.  c.  34,  so 
that  these  payees  were  not  strictly  stewardesses,  nor  could  they  legally  have 
successors  in  office,  and  it  was  insisted  that  this  was  not  in  law  a  promissory 
note :  but  on  a  case  for  the  opinion  of  the  twelve  judges,  they  were  unani- 
mously of  opinion  that  it  was :  that  it  was  not  essential  a  note  should  be 
negotiable ;  that  the  description  of  stewardesses  was  one  which  went  to  desig- 
nate the  payees,  and  the  note,  if  genuine,  would  have  enured  to  them,  and  the 
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Bat  irfiere  the  bill  or  note  is  payable  otberwiae  than  to 
the  bearer,  it  must  show  ^o  is  to  be  the  payee. 

f  And  an  inatnunent  payable  to  the  order  of  the  person 
to  wh(Hn  it  is  addressed  is  not  a  bill.  (108) 

So  an  instrument  by  which  the  maker  promises  to  pay  to 
his  own  order  is  not  a  promissory  note. 

It  has  also  been  doubted  whether  such  an  instrument, 
when  indorsed  by  the  maker,  was  a  note  within  3  &  4  Anne, 
c.9.(109) 

Bat  it  has  since  been  held  that  such  a  note  is  good  (110), 
and  when  indorsed  by  him  in  blank  it  may  be  described  as 
made  payable  to  bearer.  (Ill)  i* 

Uncertainty  as  to  the  person  to  whom  the  payment  shall 
• 

mmror  of  them,  and  the  ezecnton  and  administrator!  of  such  suiriTor ;  and 
the  ooDTictkm  of  the  prisoner  was  held  right. 

t(10e)  Regkui  v.  B»tieti,2  M.  &  Bob.  362.  Prisoner  was  indicted  for 
farpBg  and  ntteiing  a  biU  of  exchange  in  these  words : — 

"  November  10th,  1840. 
**  Plene  to  pay  to  yonr  order  the  sum  of  47/.  for  value  received. 
"ToMr.  G.  Peckford, 

Yeovil.  "  J.  Bishop." 

Acrow  this  was  written,  '<  Accepted,  O.  Peckford.''  It  was  objected  that  this 
was  not  a  bill,  and  Erskine,  J.  proposed  to  reserve  the  point  and  left  the  case 
to  the  jnry,  who  fiound  the  prisoner  guilty,  but  he  afterwards  thought  the  ob- 
jection ao  dearly  valid  that  he  reoommended  a  pardon.    See  MUimr  v.  T^imn^ 

(109)  FUgkt  V.  Uaelmm,  16  M.  &  W.  51. 

(110)  ^ood  V.  Mftimj  16  L.  J.,  Q.  B.  446 ;  Brown  v.  Dt  WuUcmj  Oap^. 
Lamder,  C.  P.,  T.  T.  1848. 

(111)  Hocper  v.  WUUamB,  12  Jur.  270 ;  Exch.  Feb.  5th,  1848.  Deda- 
ration  on  a  note  made  by  defendant  whereby  he  promised  to  pay  the  bearer 
thereof  150/.  Plea,  that  defendant  did  not  make  the  said' note.  The  note 
prodneed  vras  made  by  defendant  payable  to  his  ovrn  order,  and  indorsed  by 
him  in  blank.  It  was  objected  first,  that  there  was  a  variance;  secondly, 
that  this  was  not  a  note  within  the  statute  3  ft  4  Anne,  c.  9.  These  points 
were  rewrved,  and  after  argument  on  a  rule  to  enter  a  verdict  for  defendant 
aad  time  taken  to  consider,  the  Court  held  that  until  it  was  indorsed  this  was 
a  mere  promise  to  pay  the  person  to  be  designated  by  an  indorsement,  and 
deariy  not  a  note,  but  no  particular  form  of  words  being  necessary  to  oonsti- 
tnte  sodi  an  instrument  the  indorsement  perfected  it,  and  when  that  was 
mads  it  fint  became  an  informal  though  binding  note,  and  if  indorsed  to  a 
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be  made  will  prevent  an  instrument  from  being  a  bill  or 
note :  as,  making  it  payable  to  il.  or  JB.  (112) 

If  a  bill  or  note  be  issued  with  a  blank  for  the  payee''s 
name,  any  botid  Jide  holder  may  insert  his  own  name  as 
payee.  (113) 

And  it  may  be  declared  upon  as  though  his  name  had 
been  inserted  when  the  bill  or  note  was  made.  (113) 

particular  person  payable  to  him,  and  if  in  blank  to  bearer,  and  as  the  note  in 
question,  when  it  first  existed  as  such,  was  payable  to  bearer  it  was  correctly 
described.    Rule  discharged.    See  Mt^iom  ▼.  Marki,  17  L.  J.,  2  B.  7.t 

(112)  BloHkemkagem  v.  BlundtUf  2  B.  &  Aid.  417.  Declaration  on  a  note, 
by  which  it  was  stated  that  defendant  promised  to  pay  J.  P.  Dahmer  or  plain- 
tiffii,  or  his  or  their  order ;  another  count  stated  Dahmer  to  be  since  dead : 
each  count  averred  that  the  note  was  delivered  to  plaintiflb,  and  negatived 
payment  to  Dahmer :  defendant  demurred,  and  on  argument,  the  Court  were 
clear  this  was  not  a  note  vrithin  the  statute,  because  it  was  not  pajrable  in 
certain  either  to  Dahmer  or  the  plaintiffii,  but  the  claim  of  either,  or  of  the 
indorsee  of  either,  might  be  defeated  by  payment  to  the  other;  and  if  it  were 
not  within  the  statute,  when  issued,  subsequent  events  could  not  make  it  so. 
It  was  urged,  that  in  legal  operation  it  was  payable  to  Dahmer  and  plaintiffs, 
but  the  Court  said  they  could  not  take  that  to  be  its  operation,  as  the  decla- 
ration was  framed,  and  judgment  was  given  for  the  defendant.  See  Abwion 
V.  Markt,  ub,  tup, 

(113)  Cruehiey  v.  dartmee,  2  M.  &  S.,  90.  In  an  action  by  the  payee  of 
a  bill  against  the  drawer,  it  appeared  that  defendant  drew  the  biU  in  Jamaica, 
and  sent  it  to  England  with  a  blank  for  the  payee's  name ;  that  it  was  put 
into  negotiation  here,  and  afterwards  paid  to  the  plaintiff  for  an  old  debt, 
without  the  blanks  being  filled  up ;  and  that  he  inserted  his  ovm  name  as 
payee :  plaintiff  had  a  verdict ;  and  on  motion  for  nonsuit  or  new  trial,  the 
Court  held  plaintiff  warranted  in  inserting  his  own  name,  for  by  leaving  the 
blank  the  defendant  authorized  any  bond  fide  holder  to  fill  it  up,  and  the  rule 
was  refused. 

Cruehtey  v.  Mann,  5  Taunt.  529.  Plaintiff  brought  another  action  on  the 
same  bill  against  the  acceptor :  one  objection  was  that  the  blank  vras  filled  up 
without  Clarance's  authority,  and  Clarance  gave  in  evidence  that  he  did  not 
authorize  the  insertion ;  but  it  appeared  that  Clarance  had  passed  the  bill  to 
Vashon,  that  Vashon  had  passed  it  to  plaintiff,  and  that  defendant  accepted  it 
under  Clarance's  eye  and  at  Clarance's  instance,  after  plaintiffs  name  was  in- 
serted ;  the  Court  was  dear  that  Clarance's  consent  must  be  implied,  and  a 
rule  for  a  new  trial  was  refused. 

Aiwood  V.  Griffin,  1  Ry.  &  M.  425.    A  bill  vras  issued,  payable  to 

or  order :  it  was  bond  fide  passed  to  P.  Groves,  and  he  filled  up 
the  blank  with  his  own  name,  and  indorsed  it  to  plaintiffs.  Plaintiffs  de- 
clared  upon  it  as  if  P.  Groves's  name  had  been  inserted  as  payee  when  the  bill 
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But,  until  the  blank  is  filled  up,  it  is  not  a  bill  or 
note.  (114) 

Unless,  perhi^is,  where  it  may  be  considered  in  legal 
operation  as  payable  to  the  order  of  the  drawer. 

"f-It  is  not  necessary  to  give  the  name  of  the  payee,  a 
mere  description  is  sufficient.  (115) 

And  the  person  answering  that  description  may  sue  upon 
it  as  made  payable  to  himself.  (115) 

was  made.  It  wag  inaited  that  this  insertion  vacated  the  bill,  or  made  a  new 
stamp  neceaaaiy,  or  at  least  that  it  was  misdescribed,  for  it  was  not  ab  origine 
payable  to  P.  Groves.  But  Best,  C.  J.  thought  it  an  answer  to  all  the  objec- 
tioDs,  thai  P.  Groves  had  a  right  to  insert  his  own  name,  and  that  the  defend- 
ant (the  acceptor)  had  virtually  engaged  to  be  answerable  upon  it  when  it 
should  be  in  the  form  a  homi  fidt  holder  had  a  right  to  give  it.  fSee  also 
Scteilx  V.  AMtUy,  poit.f 

(114)  Rex  V.  BandaU,  Trin.  1811 ;  Russ.  &  Ry.  195.  The  prisoner  was 
inficted  for  forging  a  bill  of  exchange :  the  bill  was  payable  to  or 

Older  (leaving  a  space  for  the  payee's  name),  and  vras  in  appearance  a  navy- 
biQ  for  an  officer's  wages ;  the  point  was  saved  for  the  consideration  of  the 
judges,  whether  this  could  be  deemed  a  bUl,  there  being  no  payee :  it  was 
Dged  that  such  a  bill  authorized  any  proper  holder  to  fiU  up  the  blank  as  he 
might  dioose ;  but  the  judges  held  it  was  no  biU  till  the  blank  was  filled  up, 
sad  recommended  it  to  the  judge  who  tried  the  prisoner  to  apply  to  the 
Crown  for  bis  pardon,  f  See  Rex  v.  Riehardif  Russ.  &  Ry.  193 ;  Baker  v. 
/«Mer,  1  M.  &  G.  212 ;  Abrahanu  v.  Skinner,  12  Ad.  &  E.  763.t 

t(115)  Robertmm  v.  Sheward,  1  M.  &  Gr.  511.  The  National  Pro- 
vindal  Bank  of  Eugland  had  its  principal  establishment  in  London  under  a 
board  of  directors,  where  plaintiff  was  the  general  manager.  It  had  also  a 
branch  at  Birmingham,  at  which  E.  was  the  local  manager,  and  also  branches 
at  other  places.    The  note  in  question,  which  was  in  the  foUowing  form — 

"  1000/.,  "  Birmingham,  March  24,  1836. 

*' Three  months  after  demand  we  promise  to  pay  to  the  Manager  of 
the  National  Provincial  Bank  of  England,  the  sum  of  one  thousand 
pounds.  **  Thomas  Sheward, 

**  Witness,  William  Greatwood,  William  Chapman, 

18,  Temple  Street.  William  Greatwood.'' 

was  given  at  the  branch  bank  at  Birmingham.  An  action  having  been 
bnn^t  by  plaintiff,  stating  him  to  be  the  manager  and  the  promise  to  have 
been  made  to  him ;  defendant  pleaded  he  was  not  manager,  and  traversed 
the  making.  Upon  argument  of  a  rule  for  a  new  trial  the  Court  held  that 
plaintiff  vras  properly  deemed  by  the  jury  to  be  the  payee  of  the  note,  and 
plaintiff  had  judgment ;  see  Megginetm  v.  Harper ,  poet. 
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Or  may  indorse  it.  (116) 

Giving  a  payee  a  wrong  description,  if  there  be  no  doubt 
as  to  the  person,  is  of  no  (117)  consequence. 

And  the  innocent  omission  of  part  of  the  name  of  the 
payee  who  is  also  the  drawer  will  not  vitiate  a  bill.(118)-f- 

Sbc.  12. — The  (119)  name  of  the  person  making  it  must 
be  inserted  in  the  body,  or  subscribed  at  the  bottom  of 
every  bill  or  note,  and  every  bill  or  note  must  be  written  or 
signed  by  the  person  making  it,  or  some  cme  authorized  by 
him  for  that  purpose. 

The  clerk,  who  signs  bank  notes,  need  not  have  authority 
for  that  purpose  under  the  common  seal.  (120) 

(116)  Soarea  t.  01^%  8  Q.  B.  24. 

(117)  See  IU»  t.  Bote,  mie,  p.  34. 

(118)  SekuiiM  y.  Aitley,  poit.f 

(119)  Taifhr  y.  Dobbmt,  Str.  399.  The  dedaratioii  upon  t  note  stated 
that  the  defendant  wrote  it  with  his  own  hand,  but  did  not  allege  that  he 
signed  it,  and  an  exception  was  taken  on  that  ground.  8ed  per  Oct.,  *<  If 
the  defendant  wrote  it,  his  subscription  to  it  was  unnecessaiy ;  it  is  soffidenl 
if  his  name  appeared  in  any  part.  '  I,  J.  S.  promise  to  pay,'  is  as  good  aa '  I 
promise  to  pay,'  subscribed '  J.  S.' " 

BUioi  y.  Oowpert  Str.  609 ;  Lord  Raym.  1376 ;  8  Mod.  307.  It  was 
objected  on  demnnrer  to  a  declaration  on  a  note,  that  it  alleged  only  that  the 
defendant  made  it,  but  did  not  state  that  he  signed  it ;  but,  by  the  Court,  **  if 
he  did  not  dther  write  or  sign  it,  he  did  not  mtaJtt  it,  for  making  implies 
signing,  and  making  is  alleged."    Judgment  for  plaintiff. 

Smiik  y.  Jmves,  Lord  Raym.  1484.  The  dedaration  upon  a  note  drawn 
by  Janres  and  Baily,  stated  that  Jaryes  for  himself  and  partner  made  his  note 
in  writing  with  his  own  hand  subscribed^  whereby  he  promised  for  himself  and 
partner  to  pay.  It  was  objected  on  demunrer,  that  it  was  not  charged  that 
Jarves  had  signed  the  note  for  himself  and  Baily ;  but  the  Court  held  the 
statement  showed  that  Janres  did  sign  for  himself  and  Baily,  and  gaye  the 
plaintiff  judgment. 

Bruiine  y.  Mmrrayf  Lord  Raym.  1542.  In  an  action  on  a  bOl  it  was 
alleged  that  the  plaintiff  made  his  bill  in  writing,  and  thereby  requested  the 
defendant  to  pay.  It  was  objected  on  error,  that  it  did  not  appear  that  the 
plaintiff  signed  the  bill ;  but  it  was  answered,  that  the  allegation  that  he  made 
it,  and  required  the  defendant  to  pay,  implied  that  his  name  was  in  it 
(otherwise  he  could  not  request),  and  that  he  or  somebody  for  him  wrote  it. 
Judgment  for  the  plaintiff  was  affirmed. 

(120)  JKsjr  y.  Bigg,  3  P.  WiU.  419.    On  an  indictment  under  8  &  9  W.  III. 
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And  now  by  1  Geo.  IV .  c.  92,  s.  3,  his  signature  may  be 
impressed  by  machinery. 

f  Bills  or  notes,  made  or  accepted  by  a  registered  joint- 
aioek  company,  must  be  signed  by  two  directors  on  its 
behalf,  and  countersigned  by  the  secretary  or  other  appointed 
officer.  (121) 

Those  made,  accepted,  or  indorsed  by  a  joint-stock  bank 
established  on  or  after  May  6th,  1844,  must  be  signed  by 
one  of  its  managers  or  directors  on  its  behalf.  (122)t 

The  signature  to  a  bill  or  note  must  import  to  bind  at 
aD  events  each  person  who  signs  it.  A  note  signed  '^  A.  B. 
or  ebe  G.  D.,"^  is  not,  as  against  C.  D.,  binding  as  a 
note.  (123) 

If  A.  sign  his  name  upon  a  blank  paper  stamped  with  a 
bill  stamp,  and  deliver  it  to  B.  to  draw  such  bill  as  B.  may 
choose  thereon,  A.  (124)  (125)  is  the  drawer  of  such  bill, 
to  which  the  stamp  is  applicable,  as  B.  shall  draw  thereon. 

'f'The  omission  of  his  surname  in  the  signature  by  the 

c  20, 1.  36,  for  altering  and  eraaing  a  genuine  bank  note,  it  waa  found  upon 
a  ipedal  verdict  that  the  penon  who  signed  the  note  was  employed  by  the 
eonpany  to  sign  notes,  but  that  he  had  no  authority  under  their  common 
seal:  an  objection  was  taken,  thai  an  authority  under  their  common  seal  was 
■CftBMary :  many  other  objections  were  taken,  and  what  was  the  opinion  of 
the  judges  upon  each  is  not  stated ;  but  Mr.  P.  Williams,  who  argued  for  the 
prisoner,  says  the  judges  were  divided,  but  the  minority  of  the  judges  held  it  to 
befek>ny,  and  the  prisoner  was  transported,  not  executed :  the  nugority,  there- 
five,  must  httve  thought  an  authority  under  the  common  seal  not  necessary. 
t(121)  7  SlS  Vict.  c.  110,  s.  45. 

(122)  7  &  8  Vict.  c.  113,  s.  22.t 

(123)  Fhrrh  ▼.  Bond,  ati/e»  p.  16. 

(124)  CalHi  ▼.  Bmett,  1  H.  Bl.  313.  Emett  signed  his  name  upon  a 
bSank  paper  stamped  with  a  shilling  bill  stamp,  (the  highest  stamp  then  in 
loroe  for  bills,)  and  deliyered  it  to  Uvesay  and  Co.  that  they  might  draw 
tiiereon  such  bill  as  they  should  please.  They  drew  one  for  1515/.  at  three 
nontiis'  date,  which  was  duly  transferred  to  Collis  and  Co.,  and  CoUis  and 
Go.  sued  Smett  thereon.  A  special  yerdict  was  found,  principally  viith  a 
riew  to  another  point ;  the  Court  held  Emett  answerable,  and  the  plaintiffs 
had  judgment.  See  Bmueil  t.  Limg^tofft^  potti  Panmort  y.  North,  pott ; 
V9ktr  V.  HoMieiy,  p09it  \ Baker  y.  Jubber,  1  M.  &  G.  212;  Abrahamt  y. 
Skkmar,  12  Ad.  &  E.  763. 

(125)  SekmUz  y.  Attley,  po»t.f 
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drawer  will  not  vitiate  a  bill  in  the  hands  of  a  bona  fide 

holder  against  the  acceptor.  (125) 

Though  it  be  drawn  after  the  acceptance.  (125) 

At  least  unless  it  be  shown  to  have  been  done  by  him 

with  intent  to  pass  himself  off  for  a  different  person,  or  to 

defraud.  (125)t 

Sbc.  13. — The  signature  to  a  bill  or  note  may  be  attested 
by  a  subscribing  witness ;  but,  in  that  case,  no  evidence 
can  be  given  of  such  signature,  unless  such  witness  be  pro- 
duced, or  his  absence  properly  accounted  for. 

Negotiable  bills  or  notes  for  20s.  or  any  greater  sum  not 
exceeding  5/.  must  be  attested,  and  so  must  their  indorse- 
ment. (126) 

Where  a  bill  or  note  is  delivered  to  a  third  person, 
that  he  may  hand  it  over  to  the  payee  upon  performance 
by  him  of  a  condition,  and  the  third  person  is  then  to  attest 
it,  his  neglect  to  attest  it  will  not  prevent  the  payee  from 
suing  on  the  bill  or  note,  if  he  performs  the  condition  and 
receives  it.  (127) 

Sbc.  14. — It  was  for  some  time  matter  of  controvert 
whether  it  was  not  necessary  that  a  bill  or  note  should 
import  to  be  for  value  received ;  it  is  now,  however, 
settled  (128)  that  it  need  not. 

And  expressing  the  value  to  have  been  received  by  a 
person  deceased  will  raise  no  objection  to  a  bill  or  note ;  for 
a  man  may,  if  he  think  fit,  engage  to  pay  a  dead  man^s 
debt.  (129) 

(126)  17  Geo.  III.  c.  30,  ante,  p.  13. 

(127)  Bvam  v.  Morf^an,  ante,  p.  24. 

(128)  White  y'.Ledwieh,  B.  R.  HU.  25  Geo.  III.  A  declaration  upon  a 
bill  of  exchange  was  demurred  to,  because  it  was  not  stated  to  have  been 
given  for  value  received ;  but  the  Court  said  it  was  a  settled  point  that  it  was 
not  necessary,  and  gave  judgment  for  the  plaintiff.  The  same  point  is  ruled 
in  Maeleod  t.  8nee,  Lord  Raym.  1481 !  See  also  Fort.  282;  8  Mod.  267  ; 
1  Barnard, 88;  Lutw.  889;  1  Mod.  Ent.  310;  1  Show.  497;  fll  Ad.  &  E.  702.t 

(129)  Ridout  V.  Brittow,  1  C.  &  Jer.  231.     In  an  action  on  a  note  by  the 
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And  the  bill  or  note  need  not  show  upon  the  face  of  it 
any  consideration  for  giving  it.  (129) 

And  in  an  action  upon  it  no  consideration  need  be 
shown.  (129) 

-|- And  though  it  be  expressed  to  be.  for  value  received, 
parol  evidence  is  admissible  to  show  that  there  was  no  con- 
fflderation,  or  that  it  has  failed.  (130) 

Or,  if  it  be  expressed  to  have  been  given  for  a  particular 
consideration,  to  show  it  was  given  for  another.  (130)  -f 

Sac.  15. — A  memorandum  on  a  bill  or  note  before  it  is 
issued,  may,  in  some  instances,  be  considered  as  part  of  the 
bill  or  note,  and  control  its  operation  : 

As,  a  memorandum,  that  if  any  dispute  shall  arise  re- 
specting the  consideration,  the  bill  or  note  shall  be 
void.  (131) 

eiecator  of  the  payee  against  the  maker,  it  appeared  that  the  note  imported 
to  be  "  for  value  received  by  my  late  husband,"  and  it  was  insisted  that  this 
negatived  consideration.  PUuntiff  proved  a  liability  by  her  testator  for  de- 
feodant's  husband;  and  defendant  proved  that  her  husband  died  worse 
than  nothing,  owing  several  hundred  pounds.  In  argument,  on  rule  nisi, 
for  a  non-suit,  the  objection  that  on  the  face  of  the  note  a  valid  consideration 
was  negatived  was  again  pressed,  and  it  was  insisted  there  should  have  been 
proof  of  assets  or  forbearance,  and  that  the  note  should  have  expressed  such 
a  consideration  as  would  make  a  promise  for  another's  debt  binding ;  but  the 
Court  held  that  a  note  from  its  nature,  prwUl  faeity  imported  consideration ; 
that  it  need  not  express  consideration ;  that  this  did  import  it,  and  that  the 
eridenoe  (which  was  unnecessary)  proved  a  sufficient  consideration.  Rule 
discharged.    fSee  fir«r/«  v.  IFa/«n9orM,poff.t 

t(130)  Abboit  V.  HeindrickMf  1  M.  &  Or.  791.  Action  by  payee  against 
maker  of  a  note ;  plea,  that  it  was  given  for  services  theretffter  to  be  rendered 
by  plaintiff,  which  he  had  refused  to  render.  The  consideration  stated  on  the 
note  was  for  commission  due  to  plaintiff  for  business  transacted  for  defend- 
ant; and  it  was  objected  that  defendant  could  not  give  parol  evidence  to 
establish  his  plea,  it  being  at  variance  with  the  express  terms  of  the  note ;  and 
tiie  evidence  was  rejected :  but,  after  argument  on  rule  for  a  new  trial,  the 
Court  held  that  parol  evidence  was  admissible  either  to  show  no  con- 
sideration, a  faflure  of  it,  or  a  diffierent  consideration  from  that  expressed. 
Bole  absolute.t 

(131)  See  HariUff  v.  WUkimon,  aiUt,  p.  20. 


42  WAat  aBiUar  Note  is.  [Ch.  L 

But,  a  memorandum  upon  a  note  to  state  where  it  shall 
be  payable,  is  not.  (132) 

Nor  is  an  indorsement  on  a  note,  immediately  after  it  is 
signed  and  delivered,  that  it  is  not  to  be  enforced  exc^t 
upon  a  given  event,  to  be  considered  as  part  of  the  note, 
and  to  make  it  conditional,  but  as  a  collateral  agree- 
ment. (133) 


(132)  B^nm  ▼.  Ruuell,  4  M.  &  S.  505.  At  the  bottom  of  a  pnmutBory 
note  wai  ^tten  **  At  Messrs.  Brown  and  Co/s,  bankers,  London."  In  an 
action  against  the  maker,  the  declaration  alleged  that  defendant  made  the 
note,  and  thereby  promised  to  pay,  &e.)  and  made  the  same  payable  and  to 
be  paid  at  the  house  of  certain  persons  described  as  Messrs.  Brown  and  Co.'8 : 
there  was  no  ayerment  or  proof  of  presentation  at  Brown  and  Co.'s  i  and  on  a 
role  nisi  for  a  nonsuit  for  want  of  such  proof,  and  cause  shown,  the  Court  held 
that  as  the  "  At  Messrs.  Brown  and  Co/s  **  was  a  memorandum  only,  and  no 
part  of  the  note,  it  was  a  misdescription  to  state  it  as  part  of  the  legal  eflfeci 
of  the  note  itself  to  make  it  payable  there,  and  on  that  account  the  rule  waa 
made  absolute. 

WiiUmmi  ▼.  Waring,  10  B.  &  C.  2.  At  the  bottom  of  a  note  was  written 
*'  At  B.  &  Co.'8,  bankers,  London."  TUs  was  in  the  maker's  handwriting, 
and  was  on  the  note  when  he  signed  it.  In  an  action  against  the  maker  the 
declaiation  did  not  notice  this  memorandum.  It  was  objected  that  it  ou^t, 
and  the  point  was  reserved ;  but,  on  motion  for  a  nonauit,  the  Court  thought 
it  was  no  part  of  the  note,  and  that  it  was  not  necessary  to  notice  it  in  the 
declaration.    Rule  therefore  refused. 

(133)  BriU  ▼.  Crick,  1  M.  &  W.  232.  In  conaidenition  that  pkintiif 
agreed  to  let  a  cause  stand  over,  defendant  and  his  attorney  agreed  to  give  a 
note  for  500/.  paysble  to  plaintiff  or  order,  on  demand,  to  remain  in  his 
attorney's  hands  till  the  trial,  to  be  d^vered  up  should  defendant  succeed, 
but  to  be  inforced  for  the  damages  and  costs  should  plaintiff  succeed.  The 
note  in  the  ordinary  form  was  thereupon  given,  and  immediately  after  it  waa 
signed  and  delivered,  an  indorsement  was  vnitten  Jtpon  it,  but  not  signed,  stating 
that  it  was  given  upon  the  terms  mentioned  in  the  agreement.  Plaintiff  having 
obtained  a  verdict  sued  defendant,  the  attorney,  on  the  note,  who  insisted  that  the 
indorsement  was  part  of  the  instrument,  and  made  it  either  an  agreement,  or  a 
conditional  note  payable  on  a  contingency.  Alderson,  B.,  and  aftervrards  the 
Court,  thought  the  indorsement  and  the  agreement  were  collateral  only,  and 
no  part  of  the  note :  that  it  was  made  for  the  purpose  of  ear-marking  the 
note,  and  to  show  it  was  the  one  referred  to  in  the  agreement,  and  being 
made  after  the  delivery  of  the  note  could  not  render  it  conditionaL  Rule  niai 
to  enter  a  verdict  for  defendant  refused. 
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Ifor  18  a  memorandum  of  acceptance  on  a  note  payable 
after  sight.  (134) 

Nor  is  a  memorandum  by  way  of  direction  to  the  payee^s 
exeentois,  in  case  of  his  death.  (135) 

Nor  a  memorandum  which  cannot  be  read  for  want  of  an 
agreement  stamp.  (135)  , 

Nor  one  which  has  an  attesting  witness,  and  cannot  be 

read  on  account  of  his  absence.  (135) 

. 

Sbc.  16. — ^The  act  of  drawing  a  bill  implies  an  under- 
taking firom  the  drawer  to  the  payee,  and  ta  every  other 
person  to  whom  the  bill  may  afterwards  be  transferred, 
that  the  drawee  is  a  person  capable  of  making  himself 


(134)  SpUigerher  ▼.  Kohu,  1  Stark.  125.  Indonee  against  maker  on  a 
note  made  in  Pnuaia,  and  payable  aeren  days  after  sight :  in  the  margin  were 
these  words, "  Accepted  on  myself,  payable  CTerywhere,"  and  these  words 
were  on  the  note  when  it  issued.  It  was  nrged  that  they  altered  the  natnre 
of  the  note,  and  shonld  have  been  noticed  in  the  declaration ;  but  Lord 
Snenborongh  said  they  constituted  no  part  of  the  original  instrument ;  they 
were  merely  an  acknowledgment  of  a  sight  of  the  note ;  and  though  they 
were  contemporaneous  with  the  note,  their  effect  was  in  point  of  law 
sabaequent. 

(135)  Sitmt  ▼.  MeteaVe,  1  Stark.  53 ;  4  Campb.  217.  In  an  action  by 
payee  against  maker  on  a  note  for  1000/.  and  interest,  payable  months 
after  date,  there  appeared  to  be  a  inemoiandum  indorsed  upon  the  note,  but 
that  memorandum  was  attested  by  J.  S.  It  was  urged  for  defendant  that  he 
bad  a  right  to  have  the  memorandum  read  as  well  as  the  note :  but,  per  Lord 
EUenbOTough,  <*  Plaintiff  is  entitled  to  have  the  note  read,  having  proved 
defendant's  hand-writing ;  but  the  indorsement  may  be  an  unconnected  in- 
strument." J.  S.  was  then  called,  and  proved  the  indorsement,  which  was 
ss  follows : — *'  Although  the  within  note  is  payable  in  months,  my  will 
and  desire  is  that  it  shall  not  then  be  called  in,  and  if  defendant  shall  wish 
for  further  time,  he  shall  have  it  without  suit  at  law  until  three  years  after 
my  decease."  It  iras  nrged  that  this  indorsement  made  part  of  the  note,  and 
that  neither  of  them  could  be  read  because,  taken  together,  they  required  an 
agreement-stamp.  8ed  per  Lord  EUenborough :  "I  have  on  one  side  a 
perliBCt  note,  and  on  the  other  that  which,  if  stamped,  might  have  operated  as 
a  defeasanoe,  but  at  which,  for  want  of  a  stamp,  I  cannot  look :  but  if  the 
words  were  incorporated,  they  are  words  of  mere  indulgence  and  favour.  As 
to  the  executors,  the  case  might  be  different."  The  plaintiff  had  a  verdict. 
See  CMmde^  v.  Dar/iy,  14  M.  &  W.  345. 
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responsible  for  its  pajrment ;  that  he  shall,  if  applied  to  for 
the  purpose,  express  in  writing  upon  the  bill  an  undertaking 
to  pay  it  ifrhen  it  shall  become  payable,  and  that  he  shall 
then  pay  it :  and  subjects  the  drawer,  on  a  failure  in  any  of 
these  particulars,  to  an  action  at  the  suit  of  the  payee  or 
holder. 

The  making  of  a  note  is  an  express  engagement  to  the 
payee,  or  person  to  whom  it  shall  be  transferred,  to  pay  the 
money  mentioned  therein  according  to  its  tenor.  (136) 

t  (136)  MorUp  Y.  CulverweU,  7  M.  &  W.  174.t 
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CHAPTER  II. 

Sect.  1.  Parties  to  a  Bill  or  Note* 

2.  InfaxiUy  p.  45. 

3.  Femes  Covert  to  bind  themselves,  p.  47. 

4.  Lunatics  and  Persons  intoxicated,  p.  54. 

5.  Bankrupts,  p.  55. 

6.  Several  Persons  not  connected  in  Partnership,  p.  57. 

7.  Partners  or  Corporations,  p.  58. 

8.  Agents,  p.  79. 

9.  Persons  standing  en  auter  droit,  p.  83. 
10.  Aliens,  p.  84. 

A  BILL  or  note  cannot  properly  be  made  or  indorsed  by,  nor 
can  a  bill  be  properly  addressed  to  any  person  incapable  of 
making  himself  responsible  for  the  payment,  nor  can  it  be 
properly  made  payable  or  indorsed  to  any  person  incapable 
of  suing. 

Sec.  2. — Therefore,  a  bill  or  note  cannot  properly  be 
made  or  indorsed  by,  nor  can  a  bill  be  properly  addressed 
to,  an  infant  (1) ;  except  perhaps  where  it  is  drawn,  indorsed, 
or  accepted  for  necessaries.  (2)    . 

(1)  WUUams  y.  Harrison^  Carth.  160 ;  3  Salk.  197.  In  an  action  against 
the  drawer  of  a  bill,  the  defendant  pleaded  infancy,  and  the  plaintiff  demorred, 
and  the  Court  held  clearly  withont  argument,  that  infancy  was  a  good  bar ; 
for  the  biU  was  drawn  by  the  defendant  as  a  trader  in  ooorse  of  trade,  and  not 
for  necessaries. 

(2)  WUUamson  t.  WdiiMt  1  Campb.  552.  In  an  action  against  the  accep- 
tor of  a  bill,  defendant  pleaded  infancy,  and  plaintiff  replied  that  the  bill  was 
accepted  for  necessaries,  on  which  issne  was  joined :  on  opening  the  case  Sir 
J.  Mansfield,  C.  J.  said,  "  This  action  certainly  cannot  be  maintained.  The 
defendant  is  allowed  to  be  an  infant,  and  did  any  one  ever  hear  of  an  infant 
being  liable  as  an  acceptor  of  a  bill  of  exchange  ?  The  implication  is  non- 
sense, and  ongfat  to  have  been  demurred  to.''    He  said  as  the  point  of  law  was 
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But  if  an  infant  draw  a  bill  to  his  own  order,  and  indorse 
it,  and  the  drawee  accept  it,  the  acceptance  will  bind  the 
drawee,  and  he  will  be  compellable  to  pay  the  indorsee, 
because,  by  accepting,  he  precludes  himself  from  disputing 
the  competence  of  the  drawer.  (3) 

And  the  drawing,  indorsing,  or  accepting  by  an  infant,  is 
voidable  only,  not  void  (4),  and  if  he  ratify  (5)  the  act  after 
he  comes  of  age,  it  will  bind  him. 

BO  clear,  he  felt  strongly  inclined  to  nonsuit  the  plaintiff;  bat  he  heard  the 
evidence,  and  the  plaintiff  was  nonsuited,  on  proof  that  the  goods,  for  which 
the  bill  had  been  given,  were  not  necessaries.  See  JYuemam  t.  Hunt,  1  T. 
R.  40 ;  fTuffhd€i9  ▼.  Domgla»,  2  Stark.  36 ;  ffedf^eiey  ▼.  Hott,  4  C.  &  P.  104  ; 
OHver  ▼.  Waodrqfe,  4  M.  ft  W.  650;  WUHtam  y.Moor,  11  M.  ft  W.  256.t 

(3)  Tofflor  y.  Cfroker,  4  Esp.  187.  In  an  action  against  the  acceptor  of  a 
bill,  drawn  by  Eversfield  and  Jones  on  the  defendant,  in  their  own  favour,  and 
indorsed  by  them  to  one  S.  and  by  him  to  the  plaintiff;  it  appeared  that  both 
the  drawers  were  infants  at  the  time  of  drawing  the  biU.  But  Lord  Ellen- 
borough  held,  that  though  that  might  have  been  a  good  defence  had  the 
action  been  brought  against  the  drawers  themselves,  it  was  no  defence  in  the 
present  action.    Verdict  for  the  plaintiff. 

(4)  0M9  V.  JfifTitf,  3  Taunt.  307.  A  bin  was  accepted  by  Menin  and 
Le  Blond;  Le  Blond  was  an  infant.  An  action  being  brought  against  Mer- 
rill only,  he  pleaded  that  he  did  not  undertake  unless  jointly  with  Le  Blond. 
BepUcation  that  he  did ;  plaintiff  proved  Le  Blond's  infimcy,  and  defendant 
proved  by  Le  Blond,  that  he  had  never  disaiBrmed  the  acceptance.  The  jury 
found  for  the  plaintiff;  but  on  a  rule  nisi  for  a  new  trial,  and  time  to  consi- 
der, the  Court  held  Le  Blond's  acceptance  voidable  only,  not  void ;  and  that 
the  issue  should  have  been  found  for  the  defendant ;  they  therefore  set  aside 
the  verdict,  but  gave  the  plaintiff  leave  to  amend  his  replication  by  stating  Le 
Blond's  infoncy,  and  so  raising  the  question  whether  he  was  compellable  to 
jom  him.    fSee  WilUtam  v.  Jtfoor,  11  M.  &  W.  256.t 

t(5)  Hmi  V.  Mwejf,  5  B.  ft  Ad«  002.  In  an  action  against  the  acceptor 
of  a  bill  for  lOU.  dated  July  1st,  1832,  payable  five  months  after  date,  plea 
mm  asnuHptU,  it  ^»peared  defendant  was  under  age  when  he  accepted  the 
bin,  but  attained  his  minority  on  June  19th,  1832,  and  plaintiff  produced  the 
following  letter  written  by  defendant  dated  June  22nd,  1832,  addressed  to  hia 
guardian  :— "  I  roquest  yon  to  pay  to  Mr.  W.  H.  Hunt,  (plaintiff,)  101/.  at 
your  earliest  oonvenienoe  alter  the  date  of  this  letter  from  the  money  left  me 
by  my  late  grandfather  R.  A.,  for  which  I  have  given  my  bill."  It  was 
objected  imter  alia  that  plaintiff  ought  to  have  declared  specially,  becanae  if 
defendant  were  liable  at  all,  it  was  not  by  reason  of  the  acceptance  but  of  thia 
promise.  Lord  Denman,  C.  J.,  overruled  the  objection  and  plaintiff  had  a 
verdict,  and  on  motion  for  a  new  trial  Taonton,  J.  observed  that  the  original 
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-f-Bat,  by  9  Geo,  IV.  c.  14,  s.  5,  this  ratification  must  be 
by  writing,  signed  by  him.f 

And  it  is  no  objection  that  the  drawee  of  a  bill  was  an 
infant  when  tiie  bill  was  drawn,  if  he  were  of  age  when  he 
accepted  it.  (6) 

As  an  infant  is  capable  of  suing  (7),  he  may  be  a  payee 
or  indorsee. 

But  it  may  be  questionable,  in  some  cases,  whether  pay- 
ment should  not  be  made  to  his  guardian.  (8) 

Sbc.  3 . — Bills  or  notes  cannot  properly  be  made,  in- 
dorsed, or  accepted  by  a  feme  covert,  unless  where  she  acts 

promise  by  means  of  the  bill  was  voidable  only,  and  as  soon  as  it  was  ratified 
H  became  binding  ab  iniiio,  and  tbe  Court  held  that  as  the  letter  amounted  to 
a  ntificatlon  of  the  original  promise  to  pay  according  to  the  tenor  and  effect 
of  the  bin*  and  it  was  given  before  its  maturity,  the  declaration  was  correct, 
and  refined  a  rule. 

Mmru  T.  WmUj  1  Ex.  122.  In  an  action  against  the  acceptor  of  a  bill 
defendant  pleaded  in£uicy,  and  plaintiff  replied  a  ratification  after  full  age, 
which  was  denied.  Upon  the  trial,  letters  were  put  in  written  by  defeod- 
snt  after  he  became  of  age,  recognising  the  bill  as  binding  and  making  excusei 
Ibr  delay  in  payment.  Upon  a  case  stated  for  the  opinion  of  the  Court  it  was 
objected  that  the  letters  contained  no  promise  of  payment,  and  therefore  were 
not  a  ratification  of  the  biD ;  but  after  argument  and  time  taken  to  consider, 
the  Court  held  a  new  promise  not  to  be  necessary,  for  that  under  9  Geo.  IV. 
c.  14,  s.  5,  any  written  instrument  signed  by  the  party,  which  recognised  the 
promise  as  binding,  was  a  ratification  of  it,  and  sufikient.  Judgment  for  plaintiff.f 

(6)  SitvemM  ▼.  Jaektom,  2  Rose,  284 ;  4  Campb.  164,  165.  Plaintiff  was 
an  in&nt  when  a  biU  upon  him  was  drawn,  but  he  was  of  age  when  he 
aeeepted  it.  Gibbs,  C.  J.,  was  dear  the  acceptance  bound  him.  See  the  con- 
vene, Hmrrittm  v.  Cotgr§g9€,  16  L.  J.,  C.  P.  198. 

(7)  See  TVmI  v.  Bhoortky,  14  East,  210  ;  Wanoiek  v.  Brue§,  2  M.  &  S. 
205 ;  6  Taunt.  118  ;  fHoUidaif  v.  Atkimtm,  5  B.  &  C.  501  .f 

(8)  See  Pothier,  pU  166,  who  observes,  that  payment  to  an  infant  will  be 
BO  disehaige  of  the  debtor,  unless  it  appear  that  the  payment  were  beneficial 
to  the  inftnt ;  if  the  money  were  applied  to  his  advantage,  the  payment  will 
be  good ;  if  not,  u  where  the  infant  squanders  it,  the  party  paying  will  not  be 
discharged.  So  money  Imti  to  an  infant  for  necessaries,  if  duly  applied,  may  in 
equity  be  recovered  firom  him.  Marlow  v.  Pitfieldt  1  P.  W.  558.  Though 
it  is  otherwise  at  law,  1  Salk.  279,  386.  But  if  an  executor  pay  a  legacy  to 
an  in^snt,  which  the  infant's  father  obtains  and  dissipates,  the  executor  vrill 
be  answerable  to  the  infant.  Pkillipt  v.  Po^e/,  2  Atk.  80 ;  see  also  Pothier 
on  Obligations,  part  iiL  ch.  1,  art.  2,  s.  1,  pi.  504,  and  s.  2. 
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by  authority  from  her  husband  (9)  ;  or  where  she  resides 
here,  and  he  is  under  a  civil  incapacity  of  being  in  this 
kingdom.  (10) 

f  Or  he  is  imprisoned  in  this  kingdom  under  sentence  of 
transportation.  (11)  i* 

(9)  Barlow  ▼•  BUhopt  1  East,  432.  Ann  Pany  was  married,  but  tnuled 
in  her  own  name,  with  her  husband's  consent.  She  became  indebted  to  the 
plaintiff,  and  to  enable  her  to  pay  him,  the  defendant,  who  knew  that  she  was 
married,  gave  her  a  note  payable  to  her  or  order.  She  indorsed  it  in  her  own 
name  to  the  plaintiff,  and  he  brought  this  action.  Lord  Kenyon  thought  it 
not  maintainable,  but  saved  the  point ;  and  after  a  rule  nisi  for  a  nonsuit,  and 
cause  shown,  he  said  it  was  dear  that  the  deUyery  of  the  note  to  the  wife 
Tested  the  interest  in  the  husband ;  that  as  he  permitted  her  to  trade  on  her 
own  account,  and  this  was  a  transaction  in  the  course  of  that  trade,  he  was 
not  prepared  to  say,  that  had  she  indorsed  the  note  in  his  name,  it  would  not 
have  availed ;  the  jury  might  have  presumed  that  she  was  authorized  by  her 
husband ;  but  the  indorsement  being  in  her  own  name,  it  was  impossible  to 
say  it  could  pass  the  husband's  interest.    Rule  absolute. 

Cot§9  V.  DaiHi,  1  Camp.  485.  In  an  action  by  an  indorsee  against  the 
maker  of  a  note  made  payable  to  "  Mrs.  Carter,  or  order,"  and  indorsed  by  her 
in  her  own  name,  the  defendant  offered  to  show  that  Mrs.  Carter  was  wife  to 
one  Cole ;  but  it  being  proved  that — subsequently  to  the  indorsement,  and 
when  the  note  was  presented  for  payment — the  defendant  had  promised  to 
pay  it,  Lord  EUenborough  said  the  jury  might  presume  that  she  had  authority 
from  her  husband  to  indorse  the  note,  and  that  in  the  name  by  which  she 
passed  in  the  world.    Verdict  for  the  plaintiff. 

fPHfice  V.  Bmnatttt  1  Bing.  N.  C.  435.  Declaration  on  a  bill  drawn  by  S.  B. 
payable  to  her  order,  accepted  by  defendant,  and  by  S.  E.  indorsed  to  plaintiff". 
Plea  that  S.  E.  was,  when  the  bill  was  made  and  indorsed,  the  wife  of  T.  E. 
Replication  that  S.  E.  drew  and  indorsed  the  bill  as  the  agent,  and  by  the  aa« 
thority  of  T.  E.  her  husband.  Upon  special  demurrer,  the  Court  held  that  the 
right  relied  on  in  the  declaration  and  in  the  replication  was  the  same,  there- 
fore there  was  no  departure,  and  gave  judgment  for  plaintiff.  See  Prtttwiek 
V.  Marihail,  pott ;  SearpeUim  v.  Atehwm,  post.f 

(10)  Vide  Dmy  v.  Dueheu  qf  Mazarine,  Lord  Raym.  147;  Salk.  116; 
Sparrow  v.  Carrutheri,  cited  Blackst.  1197 ;  1  Term  Rep.  6 ;  see  also  Blackst. 
1081,  1082 ;  1  Term  Rep.  9 ;  -f  Borden  v.  De  Keverherg,  2  M.  &  W.  61  ; 
Stretton  v.  Buenaeh,  1  Bing..N.  C.  139.t 

t(ll)  B»  parte  Franke,  7  Bing.  762.  The  husband  of  K.  F.  having  been 
convicted  of  felony,  was  sentenced  to  be  transported  for  ten  years,  and  waa 
removed,  in  1821,  to  the  hulks  in  Portsmouth  harbour,  where  he  remained. 
K.  P.,  his  wife,  there  saw  him  occasionally,  and  carried  on  the  business  at 
Portsea,  of  a  china-shop,  for  her  support.  In  this  business  she  was  in  the 
habit  of  giving  bills,  and  among  them  she  accepted  two  bills,  which  had  been 
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Her  living  apart  from  her  husbandy  and  having  a  separate 
maintenance  secured  by  deed  (12),  or  her  trading  by  par- 
ticular custom  on  her  own  account  (13),  gives  her  no 
capacity  to  draw,  indorse,  or  accept. 

"f-So  her  living  apart  from  her  husband  in  a  state  of  open 
adultery  (14),  or  under  a  divorce,  a  mensd  et  thoro  (15), 
gives  her  no  such  capacity ."f 

Though  a  tradesman  cannot  write,  and  his  wife  write  for 
him  whatever  is  requisite  in  his  trade,  he  will  not  be  liable 
upon  a  biU  or  note  signed  by  her,  unless  there  is  some 
evidence  that  it  was  signed  by  her  in  respect  of  his 
trade;  (16) 

(Though  she  sign  it  in  his  name ;)  (16) 

Or  that  he  has  recognised  it.  (16) 

If  a  bill  or  note  be  made  payable,  or  indorsed  to  a  feme 
covert,  whose  husband  is  under  no  civil  incapacity,  the  wife 
alone  cannot,  during  his  life,  except  as  agent  to  her  hus- 
band, make  it  available,  or  sue  upon  it ;  (17) 


indoned  by  her  creditor  to  H.  J.  Upon  these  H.  J.,  u  petitioning  creditor, 
hid  iasoed  a  commisaion  of  bankraptcy  against  her.  The  Vice-chancellor 
having  sabmitted  the  question,  whether,  under  these  drcnmstances,  she  was  a 
trader,  and  as  such  liable  to  become  bankrupt  at  the  date  of  the  commission, 
tbe  Court  certified  their  opinion  that  she  was.t 

(12)  Vide  MankaU  v.  Buifim,  8  Term  Rep.  545. 

(13)  Vide  Blackst.  1081 ;  CmdUl  y.  Shaw,  4  Term  Rep.  361.  But  see 
also  LaeU  ▼.  PkiUips,  Burr.  1776. 

t(14)  Mejter  ▼.  Haworth,  8  Ad.  and  E.  467. 

(15)  Leuris  Y.  Lee,  3  B.  &  C.  291.t 

(16)  Smith  Y.  Pedleff,  MS.  1824.  In  an  action  by  the  indorsee  of  a  note 
sgiinst  defendant  as  maker,  it  appeared  that  defendant  could  not  write,  that 
tds  wife  wrote  for  him  whaterer  was  requisite,  and  that  this  note  was  signed  by 
the  wife  in  his  name,  but  there  was  no  evidence  that  the  note  was  given  on 
leeoont  ai  any  concerns  of  the  husband :  it  was,  however,  left  to  the  jury  to 
presume  it  was  given  for  the  husband's  concerns,  and  the  jury  found  for  the 
plaintiir.  But  on  a  rule  nisi  for  a  new  trial,  the  Court  thought  there  was 
BoCfaing  to  warrant  such  presumption  by  the  jury,  and  a  new  trial  was  granted. 
tSee  11  M.  &  W.  202.t 

(17)  See  Barlow  v.  Buhop,  ante,  n.  9. 
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*f-  If  it  be  payable  to  her  orderf,  the  husband  may  either 
negotiate  it,  (18) 

Or,  sue  upon  it ;  (19) 

And  he  may  either  sue  upon  it  in  his  own  name,  and 
treat  it  as  if  it  were  made  payable  to  himself;  (19) 

Or,  sue  upon  it  in  the  joint  names  of  himself  and  his 
wife.  (20) 

If  the  husband  alone  sue  upon  it,  or  negotiate  it,  or  even 
if  he  join  in  negotiating  it,  it  will  be  free  from  any  set-off 
due  from  the  wife  dum  sola,  though  it  were  given  for  a  debt 
due  to  her  dum  sola,  (21) 

And  after  the  death  of  the  husband  she  may  sue  upon  it, 
if  the  consideration  upon  which  it  was  given  moved  from 
her.  (22) 

fAnd  even  though  it  did  not,  for  the  right  of  action 


t  (18)  Mourn  y.  Morgam,  post, 

(19)  MNtUagt  y.  Holhway,  post.  Per  Patteton,  J.,  Skerrimgton  y.  Vatm, 
12  M.  &  W.  861 :  "Thmt  cue  {M^HeiUtgo  y.  HoUom^)  was  decided  upon 
the  principle  that  the  husband  had  power  to  indorse  it  to  himself,  and  hia 
doing  so  was  considered  to  be  a  mere  idle  ceremony."  f 

(20)  PkUHskirk  y.  PiuekweU,  2  M.  &  S.  393.  Note  to  a  feme  ooyen  or 
order,  action  thereon  by  her  and  her  husband.  Rule  nut  for  a  nonsuit ;  bat 
on  cause  shown  the  Court  held  that  as  a  note  primd  fiitie  imported  consider* 
ation  according  to  its  tenor,  and  the  wife  might  haye  been  the  meritoriom 
cause  of  it,  or  it  might  haye  been  giyen  for  a  debt  due  to  her  before  mairiage, 
the  husband  might  suifer  her  to  join  in  suing  upon  it ;  and  the  rule  was  dis- 
charged. 

(21)  Bmrough  y.  Mots,  10  B.  &  C.  558.  A  note  was  giyea  by  defendant 
to  Mrs.  F.  a  feme  coyert,  payable  to  her  or  order,  for  150/.  The  150/.  was 
due  to  Mrs.  F.,  before  her  marriage,  from  one  Birch.  After  the  note  became 
due  Mr.  and  Mrs.  F.  indorsed  it  to  plaintiff;  defendant  insistedon  setting  off  a 
debt  due  to  him  from  Mrs.  F.  dum  sola,  and  insisted  that  as  the  bill  waa 
oyerdue  when  plaintiff  took  it,  he  was  liable  to  all  the  equities  which  would 
haye  bound  Mr.  and  Mrs.  F.  t  but  the  Court  held  him  not  entitled,  first,  because 
the  husband  had  done  nothing  to  make  it  the  joint  property  of  himself  and 
his  wife ;  and  secondly,  because  by  taking  the  bill  after  it  was  due  such  equities 
only  were  let  in  as  attached  upon  the  note,  but  a  daim  arising  from  what  waa 
collateral,  as  a  set  off,  was  not  let  in. 

(22)  JUckards  y.  Xiehards,  post,  n.  31. 
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depends  on  the  form  of  the  instrmnent,  not  on  the  consi- 
deration for  which  it  was  given.  (23)  f 

If  a  feme  coTcrt  draw  a  bill  in  her  own  name  payable  to 
her  own  order,  and  indorse  it  in  her  own  name,  the  indorse- 
ment will  be  valid,  if  made  by  authority  of  the  husband.  (24) 

At  least  the  acceptor  cannot  dispute  it,  if  he  know  of  the 
coTertore,  and  it  was  at  his  instance,  upon  application  by 
the  husband  for  payment  of  a  debt  the  wife  had  earned,  that 
the  biU  was  drawn  by  the  wife.  (24) 

f  If  a  bill  or  note  be  made  payable  to  a  feme  covert  sim- 
pUcUer,  her  husband  cannot  sue  alone  upon  it ;  (25) 

Whether  it  be  given  to  her  (25)  before,  or  (26)  after 
her  marriage. 

And  his  assignees  cannot  sue  alone  upon  it,  if  he  become 
bankrupt  or  insolvent.  (25) 


t(23)  P<r  Paite,  B.,  OfllOTV  ▼.  JIUeIfy,  6  M.  ft  W.  427.  "  The  liMst  staled 
m  tbe  plea,"  liz.,  thftt  the  conaidetatioD  waa  money  advanced  by  the  plain- 
tiffs  wife  daring  the  oovertnie,  *'  makes  no  difference,  as  the  right  of  actioB  on 
the  instnunent  depends  on  the  ibnn  of  it,  and  not  upon  the  consideration  for 
which  it  was  given."    See  Oujfmrd  t.  Suiiom,  pa§t,  n.  26.  f 

(24)  Prttheiek  t.  MankaUf  7  Bing.  565.  In  an  action  by  indorsee 
sgainst  aoeeptor,  on  a  bill  dmwn  by  L.  B.  (a  feme  coYcrt)  to  her  own  order, 
and  indorsed  by  her  in  her  own  name,  it  ^>peared  L.  B.  kept  a  girl's  school 
St  which  defendant's  danghter  was;  that  L.  B.'s  husband  applied  for  the 
schooIiDg,  when  defendant  agreed  to  give  his  acceptance  lor  it ;  hat  as  she 
kept  the  sdiool  he  desired  she  might  sign  the  bill ;  she  accordingly  signed  and 
indoraed  the  bill  in  her  husband's  presence,  and  he  got  value  for  it  fimn  plain- 
tiff. The  point  was  saved  upon  the  validity  of  the  vnfe's  indorsement,  and 
en  rule  mai  for  nonsuit  and  cause  shown,  the  Court  were  dear  it  was  valid ; 
what  the  wife  did  was  done  by  the  husband's  authority,  and  defendant  not 
ealy  knew  it,  but  it  was  at  his  instance  this  mode  was  adopted. 

t  (25)  SherrimffUm  v.  Tmiet  and  another,  12  M.  ft  W.  855.  Declaration  by 
MrigiwTS  of  S.  J.  A.  a  bankrupt,  upon  a  promissory  note,  whereby  defendant 
promised  to  pay  J.  H.  S.  100/.  on  demand,  and  that  J.  H.  S.  married  the 
baoknqit  before  his  bankruptcy.  Held  by  the  Court  of  Exchequer  Chamber, 
revenii^  the  judgment  of  the  Court  of  Exchequer,  {Yaiea  v.  Sherrtngion^  11 
M.  ft  W.  42,)  that  the  Bankrupt  Act,  6  Geo.  IV.  c.  66,  gave  the  assignees  only 
the  like  remedy  to  recover  in  their  own  names  as  the  bankrupt  himself  might 
hate  had ;  that  the  only  right  which  the  bankrupt  had  was  to  reduce  this 
chose  in  action  into  possession  by  bringing  an  action  in  the  name  of  himself 
and  his  vrife,  and,  therefore,  that  his  assignees  could  not  sue  alone  upon  it. 

E  2 
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The  wife  may  sue  upon  it ;  (26) 

But  if  she  sue  alone  during  her  husband's  lifetime,  the 
defendant  may  plead  her  coverture  in  abatement ;  (26) 

But  he  cannot  plead  it  in  bar.  (26) 

If  the  husband  die  first,  the  right  to  sue  will  vest  in  the 
wife ;  (27) 

If  the  wife  die  first,  in  her  administrator ;  (28) 

(26)  Ouyard  tr.  Suiitm,  3  C.  B.  153.  To  a  count  by  payee  of  a  note,  de- 
fendant, intir  alia,  pleaded  in  bar  tbat  plaintiflf  was  at  the  time  of  making  the 
note  the  wife  of  G.,  and  that  the  consideration  for  it  was  G.'s  money  advanced 
without  his  authority,  by  plaintiff,  to  defendant,  and  that  plaintiff  took  and 
atiii  holdi  the  note  without  G/s  authority.  Upon  demurrer,  the  Court  held 
the  matter  only  pleadable  in  abatement,  as  the  plea  showed  the  husband  to  be 
alive,  and  had  he  died  the  wife  might,  for  aught  stated  in  the  plea,  have  aued 
on  the  note,  therefore  it  was  bad.  Judgment  for  plaintiff.  See  Bemdut  ▼. 
Wakeman,  12  M.  &  W.  97. 

(27)  Searpellini  v.  Atehtvm,  7  Q.  B.  864.  To  a  count  on  a  note  payable 
to  plaintiff,  defendant  pleaded  the  Statute  of  Limitations,  and  also  that  the 
note  being  payable  to  order  plaintiff  was,  at  the  time  of  making  it,  a  feme 
covert,  and  that  her  husband  elected  to  take  and  have  it  in  his  marital  right, 
and  caused  her  to  endorse  it,  which  she  did,  and  the  husband  delivered  it  to 
Forbes :  that  the  husband  died,  and  before  suit  the  note  came  to  plaintiff's 
possession  by  delivery  from  Foriies.  To  the  first  plea  plaintiff  replied  her 
coverture  within  six  years,  and  demurred  to  the  second.  Defendant  stated  in 
his  rejoinder  on  the  first  plea  an  indorsement  by  plaintiff,  with  her  husband's 
authority,  more  than  six  years  before  for  valuable  consideration,  and  re-deli- 
very to  {daintiff  by  the  indorsee.  To  this  plaintiff  also  demurred,  and  the 
Court  said  it  was  now  clear  that  a  note  given  to  a  feme  covert  did  not  vest 
absolutely  in  her  husband,  and  that  upon  his  death  the  right  to  sue  on  it  sur- 
vived  to  the  wife,  unless  he  had  reduced  it  into  possession ;  that  the  bare 
allegation  that  he  elected  to  take  and  have  the  note  in  his  marital  right,  and  that 
it  was  indorsed  to  Forbes,  did  not  show  acts  adverse  to  the  vrishes  and  incon- 
sistent with  the  rights  of  the  wife,  amounting  to  a  reduction  into  possession ; 
therefore  that  the  second  plea  aflbrded  no  answer ;  and  that  the  rqoinder  on  the 
first  plea  was  bad,  inasmuch  as  it  admitted  the  coverture,  which  was  an 
answer ;  and  though  the  facts  stated  in  it  might  possibly  have  been  a  good 
answer  as  a  plea,  yet  they  were  a  departure  from  the  plea  of  the  Statute  of 
Limitations  admitting  the  cause  of  action.     Judgment  for  plaintiff. 

(28)  Gatera  v.  Madalep,  6  M.  &  W.  423.  In  an  action  by  the  executor  of 
Elizabeth  Robinson  on  a  note  payable  to  her,  defendant  pleaded  that  it  was 
given  to  her  whilst  she  was  the  vrife  of  John  Robinson,  and  that  the  consider- 
ation for  it  was  money  advanced  by  her  whilst  so  covert.  Upon  demurrer  to 
the  replication,  which  stated  that  Elizabeth  survived  her  husband,  and  that 
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If  the  husband  die  pending  the  joint  action,  it  will  aur- 
vive;(29) 

If  the  wife  die,  it  will  abate.  (29) 

The  husband  may,  however,  during  his  wife^s  life  reduce 
such  a  bill  or  note  into  possession ;  (30) 

But  the  mere  receipt  of  interest  on  the  bill  or  note  will 
not  be  a  reduction  into  possession  of  the  principal.  (30)  -f* 

The  wife  may  also  sue  upon  such  a  note,  though  her 
husband  was  a  party  to  it  jointly  and  severally  with  those 
she  sues;  (31) 

But  no  action  can  be  brought  on  such  a  note  during  the 
husband''s  lifetime,  (31) 

And  the  Statute  of  Limitations  will  not  begin  to  run 
upon  it  till  her  husband  dies ;  her  coverture  will  prevent 
it.  (31) 


he  had  done  no  act  to  radace  it  into  ponesrion,  the  Court  held  that  a  note 
waa  a  choae  in  action  of  a  peculiar  nature,  which  the  huahand  might  lednoe 
into  poBMaaon ;  but  if  he  did  not,  the  right  and  remedy  aurrived  to  the  wife, 
and  her  ezeeator  waa  the  proper  person  to  sue.    Judgment  for  phdntiff. 

(29)  A^Miur  t.  Wakemmm,  12  M.  &  W.  97 ;  Gaitrt  v.  Madehy.  Per  Cur. 
Skerrm^iam  ▼.  Kc/ef,  12  M.  &  W.  855. 

(30)  Hart  ▼.  Sttpkemt,  6  Q.  B.  937.  In  an  action  by  plaintiff  as  adminis- 
trator of  Ann  Hart,  on  a  note  payable  to  the  intestate,  to  which  defendant 
pleaded  the  Statute  of  Limitati<nis,  it  appeared  the  note  was  given  to  the 
intestate,  and  she  afterwards  married  W.  H.,  who  was  called  to  prore  pay- 
neata  of  interest  on  the  note  during  his  wife's  life,  and  within  six  years.  His 
eridence  was  objected  to  on  the  ground  that  he  was  interested,  haring  re- 
duced the  note  into  possession  by  tl:e  receipt  of  interest,  and  also  that  his 
reeeipt  would  not  bar  the  statute.  Defendant  had  a  verdict  on  that  issue,  the 
point  being  reserved,  but  after  argument  and  time  taken  to  consider,  the 
Cofrt  said  that  there  was  no  foundation  for  the  assumption  that  he  had  re- 
dnoed  the  note  into  possession,  that  he  was  therefore  a  competent  witness  under 
the  statute  6  &  7  Vict.  c.  85,  that  his  receipt  of  interest  was  not  in  his  own 
ri^t,  but  aa  agent  of  his  wife,  and  therefore  an  answer  to  the  plea.  Rule 
absolute  to  enter  a  verdict  for  plaintiff.f 

(31)  Richards  v.  Sick«Hrdt,  2  B.  &  Ad.  447.  T.  R.,  the  husband  of  M.  R., 
and  W.  R.  and  another  gave  their  joint  and  several  note  to  M.  R.,  the  wife, 
for  300/.  and  interest.  The  money  belonged  to  her  as  administratrix  of  J.  S. ; 
her  husband  died,  and  she  sued  W.  R.  On  rule  nisi  for  nonsuit,  and  cause 
shown,  and  time  to  consider,  the  Court  held  that  no  action  could  have  been 
brought  on  the  note  in  the  lifetime  of  the  husband,  not  against  the  husband, 
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Sbc  4. — ^fA  IhU  (HT  note  given  by  a  person  in  such  a  state 
of  intoxication  as  to  be  ntteriy  incapable  of  underatandins; 
what  he  is  doing  cannot  be  oifbrced  against  him,  at  least 
by  a  party  who  had  notice  when  he  took  it.  (32) 

Neither,  it  seems,  can  a  biU  or  note  given  by  a 
lunatic.  (33)  f 

Sbc  5. — If  a  bill  or  note  be  made  payable  to  an  uncer- 
tificated bankrupt  or  order,  the  bankrupt's  indorsee  may 
sue  the  drawer  of  the  bill  or  maker  of  the  note ;  because, 
as  against  these  parties,  the  form  of  the  bill  imports  that 
the  bankrupt  is  c^>able  of  indor^g.  (34) 


became  then  he  would  have  been  plaintiff  and  defendant,  nor  against  the 
other  parties  who  were  assumed  to  have  been  soretiea,  because  they  wonld 
have  been  entitled  to  a  remedj  over  against  the  husband ;  yet  those  objectiona 
were  purdy  technical,  the  husband's  death  remored  them,  and  upon  his 
death  a  new  state  of  things  arose,  and  upon  that  there  was  no  objection  to  the 
widow's  racovering  what  was  unquestionably  due  to  her.  Rule  discharged. 
fSee  M^ton  t.  lleryfli,  p09t,f 

t(32)  Oarv  t.  OttMn,  13  M.  &  W.  623.  Plea  by  indorser  of  a  bill  that 
when  he  indoned  it  he  was  so  intoxicated  as  to  be  unable  to  comprehend  the 
meaning  or  effect  of  his  indorsement,  of  which  plaintiff,  when  defendant  so 
indorsed  the  bill,  had  notice.  On  demurrer,  the  Court  gaye  judgment  for 
defendant,  obserring  that  modem  decisions  had  qualified  the  old  doctrine  that 
a  man  should  not  be  allowed  to  allege  his  own  lunacy  or  intoxication,  and 
that  total  drunkenness  was  a  good  defence,  especially  against  a  person  who 
had  notice ;  that  the  plea  was  good,  and  not  a  mere  traverse  of  the  indorsement. 

(33)  Per  Cmr,  Gore  ▼.  Oi^fon,  and  see  Aicoek  ▼.  Aleock,  3  M.  &  G.  268.t 

(34)  Dre^tfm  y.  DqU,  2  B.  ft  C.  293.  Defendant  made  a  note  in  1818, 
payable  to  Clarke  or  order :  Clsike  indorsed  it  to  Knight  and  Freeman,  to 
whom  he  was  inddrted,  and  plaintiff  gave  Knight  and  Freeman  the  amount  in 
money.  Neither  Knight,  nor  F^neeman,  nor  plaintiff,  knew  the  cironm- 
stances  under  which  the  note  was  given :  it  was,  in  feet,  given  for  a  debt 
Dale  owed  Claike  before  November,  1814.  In  November,  1814,  Clarke 
became  bankrupt,  and  Clarke  had  arranged  with  one  of  his  assignees  to  take 
this  debt  upon  himself :  plaintiff  having  sued  defendant,  defendant  pleaded 
first  the  general  issue,  upon  which  plaintiff  had  a  verdict;  and  secondly, 
Clarke's  bankruptcy,  and  that  therefore  the  right  to  indorse  was  in  Clarke's 
assignees.  Plaintiff  replied,  that  Clarke's  assignees  consented  to  the  indorse- 
ment to  him ;  but  he  foiled  in  proving  that  plea,  and  that  feet,  therefore, 
was  found  against  plaintiff.  On  special  case  as  to  the  general  issue,  indnding 
the  question  whether  the  special  plea  was  valid,  or  whether  plaintiff  should 
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fOr,  if  payable  to  a  person  who,  having  been  twice  bank- 
ropt,  has  obtained  his  certificates,  but  whose  estate  under 
the  second  commission  has  not  paid  15«.  in  the  pound.  (35)'f 

At  least  he  may,  if  he  took  the  bill  or  note  bona  fide 
and  for  value,  and  the  assignees  do  not  oppose  his 
daim.  (34) 

And  if  the  bankrupt  sue  upon  the  bill  or  note,  it  is  an 
answer  to  his  suit  that  his  assignees  have  required  the  de- 
fendant to  pay  them.  (36) 

-f"  But  if  they  do  not  interfere  the  bankrupt  may 
sue  upon  it.  (37)  f 

Mt  bste  judgment  notwithntiinding  the  verdict  on  tliat  pies ;  the  Court  was 
deer  upon  afgmnent»  that,  ••  the  anigneet  did  not  difpute  pluntiirs  right,  it 
was  not  competent  for  defendant,  who  hy  the  form  of  the  note  had  held  oat 
that  the  plaintiff  was  cmpahle  of  indorsing,  to  contend  that  he  was  not ;  and 
tiKy  awarded  judgment  to  pbdntiff. 

fBrmtk»mUe  ▼.  Gmrdhur,  8  Q.  B.  473.  In  an  action  hy  indoTMse  against 
aeeeptoir  of  a  bill  drawn  by  Gaik,  payable  to  his  order,  defendant  pleaded 
that  Clark  at  the  time  of  drawing  and  indorsing  was  an  onoertiiicated  bank- 
rupt, and  his  assignees  required  defendant,  after  this  action  brooght,  to  pay 
them.  Upon  general  demurrer  the  Court  held  that  as  against  an  innocent 
iadocsee  defendant  was  estopped  fimn  setting  up  this  defence  by  his  accept- 
ance of  the  bin.     Judgment  for  plaintiff. 

(35)  Pitt  T.  Chttpptlom,  8  M.  &  W.  616.  Indorsee  against  acceptor  on  a 
bill  drawn  by  Baker,  payable  to  his  order,  snd  indorsed  by  him.  Defendant 
pleaded  that  before  the  making  of  the  bill  Baker  became  bankrupt,  and 
obtained  his  certificate  first  in  1826,  and  a  second  time  in  1831,  but  that  his 
ertate  did  not  produce  under  the  last  commission  15«.  in  the  pound,  whereby 
the  bin  became  the  property  of  his  assignee,  and  he  had  no  power  to  indorse. 
Held,  upon  demurrer  to  this  plea,  that  defendant  was  estopped  from  denying 
Baker's  authority  to  put  the  bill  into  circulation  by  indorsing  it  in  the  absence 
of  any  nodce  to  plaintiff.  Judgment  for  plaintiff.  But  see  Maekay  tr.  Wood, 
7  M.  &  W.  420.t 

(36)  Eitckem  ▼.  Barttek,  7  East,  53.  Assumpsit  on  two  notes  of  15th 
Aogost,  1801,  payable  to  plaintiff.  Plea,  a  commission  of  bankruptcy  against 
pkdntiff  in  June,  1801,  and  that  the  assignees  had  required  him  to  pay  them. 
Replication,  that  the  notes  were  made  after  the  assignment  under  the  com- 
ndssion ;  that  defendant  treated  with  plaintiff  as  a  person  capable  of  receiving 
aedit ;  and  that  there  was  no  new  assignment  to  the  assignees :  on  demurrer, 
the  plea  was  held  good,  the  replication  bad. 

t(37)  Herbert  t.  iSisyer,  5  Q.  B.  965,    To  an  action  by  indorsee  against 
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Sbc.  6. — If  several,  who  are  not  partners,  join  in  a  note, 
and  it  begins  with,  ^  I  promise,^  &c.  it  is  several  as  well  as 
joint,  and  it  will  bind  each  individual  separately ;  (88) 


acceptor  of  a  bill,  plea  that  plaintiff  had  been  twice  bankrupt,  and  under  the 
second  fiat  his  estate  did  not  produce  15f.  in  the  pound,  and  the  bill  was 
indorsed  to  him  after  his  certificate  under  the  second  fiat,  whereby  under  6 
Geo.  IV.  e.  16,  s.  127,  the  bfll  vested  in  his  assignees.  Upon  demoRer,  tlie 
Ck>urt  of  Queen's  Bench  held  the  plea  good,  bnt  the  Exchequer  Chamber 
reversed  that  judgment,  holding  that  a  twice-certificated  bankrupt,  where  the 
estate  does  not  pay  15t.  in  the  pound  under  the  second  fiat,  is  in  the  same 
position  as  an  uncertificated  bankrupt ;  that  an  uncertificated  bankrupt  has  a 
right  to  sue  on  all  contracts  made  with  him  after  his  bankruptcy,  unless  his 
assignees  interfere  and  require  payment  to  be  made  to  them ;  and  that  in  the 
absence  of  any  allegation  of  snch  interference  this  plea  was  bad.t 

(38)  Clark  y.  Blackttoek,  Holt,  474.  A  note  was  in  this  form:  "I  pro- 
mise to  pay  plaintiff,  or  order,  30/.  with  interest,  value  received :  Thos.  Jack- 
son, Jno.  Blackstock."  In  an  action  against  Blackstock  alone,  two  objections 
were  made :  one,  that  this  vras  the  joint  note  of  Jackson  and  Blackstock ; 
and,  secondly,  that  there  should  have  been  an  additional  stamp  for  Black* 
stock's  signature ;  it  was  ruled  that  the  word  "  I "  made  the  note  several  as 
well  as  joint ;  and,  secondly,  that  the  necessity  of  an  additional  stamp  would 
depend  upon  this,  vir.  whether  Blackstock's  signature  was  part  of  the  original 
bargain  before  plaintiff  took  the  note,  or  an  after-thought ;  and  it  spearing  to 
have  been  part  of  the  original  bargain,  verdict  for  plaintiff. 

March  V.  Ward,  Peake,  130.  A  note  signed  by  Bowling  and  Ward 
began, "  I  promise  to  pay,"  and  in  an  action  against  Ward  alone,  it  was 
objected  that  the  note  was  Joint  omly,  and  not  several ;  but  Lord  Kenyon 
held  it  was  several  as  well  as  joint,  and  said  it  had  been  so  decided  on  a  case 
from  Chester.    "  /  applies  to  each  severally."    Verdict  fisr  the  plaintiff. 

Hall  V.  Smith,  HU.  1823,  1  B.  ft  C.  407.  A  note  was  in  this  form :  '<  I 
promise  to  pay  the  bearer  on  demand  one  pound,  value  received :  for  Wm. 
Smith,  W.  P.  Smith,  and  W.  R.  Taylor;  Wm.  Smith."  An  action  being 
brought  on  this  and  several  similar  notes  against  W.  Smith  alone,  he  pleaded 
in  abatement  that  he  did  not  undertake,  unless  jointly  vrith  W.  P.  Smith  and 
W.  R.  Taylor;  but  on  iisue  mde  and  case,  the  Court  held  that,  though  this 
might  bind  the  whole  firm  jointly,  it  bound  the  defendant  separately ;  that 
upon  the  form  of  the  note  he  was  the  only  promising  party,  and  after  having 
used  that  form  it  was  not  for  him  to  complain  that  he  was  sued  separately ; 
and  that  by  requiring  a  joint  action,  a  plaintiff  would  be  bound  at  his  peril  to 
prove  that  all  the  partners  he  sued  were  partners,  and  that  was  a  risk  to 
which  the  form  of  the  note  did  not  import  to  make  him  liable. 

\Ea'  parte  Bneklnif,  14  M.  &  W.  469.    Upon  case  sent  by  the  Lord 
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And  aU  jointlv.  (39) 

And  it  requires  only  one  stamp,  if  it  were  the  bargain 
before  it  was  issued  that  all  should  join  ;  (40) 

But  if  there  were  no  such  bargain,  the  addition  of  a 
fresh  signature  after  it  was  once  issued  would  make  a  new 
stamp  necessary.  (41) 

A  joint  and  several  note  will,  upon  the  death  of  any  of 
the  parties,  become  the  seyeral  note  of  the  deceased,  and 
the  joint  and  several  note  of  the  survivors.  (42) 

If  a  bill  or  note  be  made  payable  to  several  persons,  not 
in  partnership^  the  right  to  transfer  is  in  all  collectively, 
not  in  any  individually.  (43) 

And  an  indorsement  by  and  in  the  name  of  one  only,  will 
not  give  the  indorsee  a  right  to  sue.  (43) 

CbanceUor,  it  wis  stated  that  notes  in  the  following  form  were  given  hy 
a  firm  of  bankers : 

"  Leicester  and  Leicestershire  Bank. 

**  1  promise  to  pay  the  bearer  on  demand,  5/.,  Taloe  received, 

"  For  John  Uarke,  Joseph  Phillips, 

Richard  Mitchell,  and  Thomas  Smith ; 
Richard  Mitchell." 

The  bank  having  failed,  a  proof  against  the  separate  estate  of  Mitchell,  who 
was  a  partner,  had  been  expunged,  and  the  question  was,  whether  if  a  separate 
action  had  been  brought  before  the  bankruptcy  against  Mitchell,  he  would 
have  had  a  good  defence.  Parke,  B.  said,  that  this  was  one  promise  for  the 
firm,  and  this  one  contract  could  not  be  made  into  two ;  that  there  was  a  clear 
distinction  between  this  case  and  that  of  a  person  signing  for  a  firm  of  which 
he  was  not  a  member,  and  the  Court  expressing  their  opinion  that  Ha/ly,  Smith 
could  not  be  supported,  certified  that  there  was  no  separate  right  of  action.f 

(39)  Lord  Galway  v.  Matthew^  po»i,  n.  (51).    f  See  Ex  parte  Buckley. \ 

(40)  See  Clark  v.  Blaek$iock,  ante,  n.  (38). 

(41)  CSark  v.  Blacketoek,  fbut  see  Cattim  v.  Simpeon,  8  Ad.  &  E.  136 ; 
Oould  T.  Coamkt,  1  C.  B.  543.t 

(42)  Slaier  v.  Lawum,  1  B.  &  Ad.  396. 

(43)  Carviek  v.  Viekery^  Dougl.  2nd  edit.  p.  653,  n.  134.  A  bill  was 
dntwn  by  father  and  son,  who  were  not  partners,  payable  to  iktir  own  order. 
The  ton  alone  indorsed  it ;  and,  upon  an  action  by  his  indorsee  against  the 
acceptor.  Lord  Mansfield  thought  an  indorsement  by  both  parties  essential, 
and  nonsuited  the  plaintiff.  A  new  trial,  however,  was  afterwards  granted, 
the  Conrt,  after  time  taken  to  consider,  being  of  opinion  that,  by  making  the 
bill  payable  to  their  own  order,  the  father  and  son  had  made  themselves  part. 
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So,  if  a  bill  be  dimwn  oo  sevenl  pereons  not  oonnected 
in  partnenhip,  an  aceeptanee  by  one  will  bind  him,  but 
bim  (44)  onfy. 

Sac.  7. — ^Eadi  partnw  has  in  gmaral  a  power  to  bind 
the  paitneiahip ;  and,  therrfore,  a  biD  or  note  by  one,  or 
an  indora^noit  <Hr  aceeptanee  by  <»ie,  will  in  general  bind 
alL(45) 

-f-  This  power  is  implied  by  law  in  ordinary  partnershipB 
for  the  porpoees  of  mercantile  trade,  from  the  cnstom  of 
merchants ;  (46) 

Bat  it  is  not  implied  in  other  partnerships. 

Thus,  what  is  goieraDy  known  as  a  ^^  jcnnt-stock  comr 
pany^  is  not  an  ordinary  partnership ;  and  the  directors  or 
individual  members  have  not,  priwui  faciei  authority  to  bind 
the  company  by  making,  acc^ting,  or  indorsing  bills  or 
notes.  (47) 

ncn  as  to  thii  tnnsaction ;  but  upon  the  woond  trial  Lord  Ifansfidd  iaid«  he 
did  not  think  the  question  so  decided  as  to  prednde  efidenee,  which  iras 
ollleKd,  that  by  the  oniTenal  usage  and  nsderstanding  of  aU  the  bankers  and 
merchants  in  London  the  indorsement  was  bad,  as  not  being  signed  by  both 
the  payees,  and  the  jury,  imlf  voce,  declared  that  that  was  the  usage  and  un- 
derstanding, and  without  hearing  any  eridenee  upon  the  point  they  found  a 
▼eidict  for  the  defendant. 

(44)  Bun.  Nisi  Prius,  279.  In  the  case  of  two  joint  traders,  an  acceptance 
by  one  win  bind  both;  but  if  ten  merchants  employ  one  Ikctor,  and  he  draw  a 
bin  upon  them  aU,  and  one  accept  it,  this  shaU  only  bind  him  and  not  the  rest. 
Mar.  2nd  ed.  16 ;  Beawes,  s.  228,  1st  ed.  p.  444 ;  MoOoy,  b.  2,  c  10,  s.  18. 

(45)  Jfoaon  t.  JUmnejf,  ei  «/.  1  Campb.  384.  A  biU  was  drawn  on 
"  Messn.  Ramsey  and  Co.,"  and  T.  Ramsey,  Jan.  wrote  upon  it  **  Accepted, 
T.  Ramsey,  Sen."  The  present  action  was  defended  by  T.  Ramsey,  Jan., 
who  contended  that,  even  if  he  were  a  partner  (which  he  denied),  this  accept- 
ance would  not  bind  him.  Lord  BUenboroogh  UM  the  jury,  that  if  the 
defendants  were  partners  they  were  both  bound  by  this  acceptance.  He  said 
the  word  "  accepted  "  alone  would  hare  been  sufficient,  and  that  the  eflbct 
could  not  be  altered  by  the  addition  of  *'T.  Rumsey,  Sen."  The  jury  found 
for  the  plaintiff ;  and  on  motion  afterwards  for  a  new  trial,  on  the  ground  of 
the  evidence  of  partnership  not  having  been  sufficient,  the  Court  held  the 
direction  right,  and  refused  a  rule.  See  Thieinea$e  t.  Bromiiow,  2  C.  &  J.  42&. 

t(46)  See  per  Cur,  Hedley  v.  Baimbridfe,  jNWf ,  n.  50. 

(47)  Brmmak  y.  Roberta  and  o/A«rf,  3  Bing.  N.  C.  963.    Indorsee  against 
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So,  a  partnetdup  in  the  bnsineas  of  fanniog  (48),  or 
iii]ii]iig{49),  or  of  a  like  nature,  is  not  a  mercantile  part* 
Derehip,  and  one  partner  has  not  an  implied  authority  to  bind 
his  partneiB  by  such  instruments;  unless  there  be  proof 
that  from  the  very  nature  of  the  business  it  is  neces- 
sary. (49) 

Or,  from  the  practice  in  other  similar  partnerships,  that 
it  is  usual.  (49) 

aoeepCon  of  a  hfll.  Plea  by  five  defendants,  that  they  did  not  accept ;  and  by 
E.  M.  UdbeitB  and  two  others,  that  the  bill  was  not  indorsed  to  plaintiff.  Upon 
the  toal  the  biQ  appeared  to  have  been  drawn  by  one  Clare,  addressed  to 
E.  M.  Roberts,  James  and  G.  H.  Foster,  F.  Blakasley  and  others,  directors  of 
Ae  S«nth  Malropolitan  Gas  Light  and  Coke  Company,  and  "  accepted,  for  self 
and  directars,  E.  M.  Roberts,"  and  by  Clare  indorsed  to  plaintiff.  No  eridenoe 
was  grren  of  the  constitation  of  this  company,  or  of  any  authority  by  deed 
or  otherwise  to  any  of  the  directors  to  bind  the  other  directors,  or  the  com- 
pany at  large,  by  the  acceptance  of  bills.  That  1/.  per  share  had  been  paid 
by  sondiysabscribers,  three  years  before,  to  a  banker  as  a  deposit  towards  the 
fennation  of  the  company,  and  that  Clare,  the  drawer,  was  also  a  director. 
The  jury  having  foond  a  verdict  on  the  first  issue  for  defendants,  and  on  the 
latter  far  plaintiff,  upon  argnment  of  a  role  nisi  ibr  a  new  trial,  the  Conri  held 
thai  this,  primifmeit^  was  a  bUl  drawn  upon  and  accepted  by  a  joint-stock 
oompaBy :  that  the  right  of  one  director  to  draw  a  bill  on  the  rest,  or  to 
accept  a  bill  fior  himself  and  others,  was  not  a  right  implied  by  law  like  that 
bdonging  to  one  member  of  an  ordinary  partnership  in  trade :  that  it  must 
depend  upon  powers  given  by  the  charter,  deed,  or  agreement  constituting  the 
eonpany,  or  other  agreement  between  the  parties,  and  in  the  absence  of  evi- 
deaoe  to  establish  it  that  no  such  power  could  be  implied  or  held  to  exist. 
Rale  disefaaiged.    See  JENitt  v.  Morrtil,  12  Ad.  &  E.  745. 

(48)  OreetuUde  v.  Dowfr,  7  B.  &  C.  635.  Per  littledale  and  Parke,  J., 
10  B.  &  C.  138,  148 ;  see  DrndsoH  v.  Siatiey,  2  M.  &  G.  721. 

(49)  Dicttmaon  v.  Vaipy,  10  B.  ft  C.  128.  Indorse  against  drawer  and 
acceptor  of  a  bill  drawn  "  For  the  Cornwall  and  Devonshire  Mining  Company, 
Rowland  Wilks,"  addressed  to  the  Cornwall  and  Devonshire  Hining  Company, 
Lombard  Street,  London,  and  accepted  in  pursuance  of  a  resolution  of  the 
diiectoia.  Evidence  was  given  to  show  that  defendant  was  a  shareholder ; 
and  it  was  objected  at  N.  P.  that,  assuming  him  to  have  been  so,  it  ought  to 
haie  been  proved  that  the  directon  had  authority  to  draw  or  accept  bills. 
Bnrrongh,  J.saved  the  point;  and  after  argument  of  a  rule  to  enter  a  nonsuit, 
the  Court  held  that,  in  the  absence  of  evidence  that  a  power  to  draw  bills 
was  vested  in  the  directors  of  other  similar  companies,  or  that  it  was  necessary 
Ibr  the  purpose  of  carrying  on  the  concern,  the  law  would  not  imply  it  from 
the  rdation  of  partnership  in  a  mining  company.    Rule  dischaiged.    See 
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So,  an  attorney  has  not  power,  prima  faciey  to  pledge  his 
partneiB  by  a  bill  or  note,  even  for  a  partnership  debt.  (50)-f- 

A  note  by  one  partner,  importing  to  be  for  all,  may  bind 
the  partnership,  though  it  begin,  ^^  I  promise.**^  (51) 

f  And,  if  he  had  authority  to  make  it,  he  will  not  be 
separately  liable  upon  it.  (52) 

A  bill  or  note  drawn,  accepted,  or  indorsed  by  a  partner 
in  a  name  sutetontiaBy  varying  from  that  of  the  finn  wiU 
not,  without  other  authority,  bind  his  partners.  (53) 


Hawken  t.  JBottm^,  8  M.  ft  W.  703 ;  TVwiKwii  ▼.  Bomme,  6  M.  &  W.  461  ; 
Brovm  t.  J9yer«,  16  M.  &  W.  252 ;  fiVfcie  t.  Hmnmer,  pott. 

(50)  Medley  t.  BamMdge,  3  Q.  B.  316.  Payee  agunst  maker  of  a  note. 
Defendant  and  Sponier  were  in  partnenhip  aa  attonieya.  Monej  having  been 
advanced  to  the  firm  to  lay  out  on  mortgage,  Spunicr  gave  the  note  in  ques- 
tion, signed  "  Bainbridge  and  Spnirier."  It  was  objected  that  an  attorney, 
without  express  sanction,  could  not  bind  his  partner  by  a  note,  and  a  nonsuit 
was  entered,  with  leave  to  move.  After  argument  of  a  rule  to  set  this  aside, 
and  time  taken  to  consider,  the  Court  held,  that  although  partners  in  trade 
had  authority,  by  the  law  and  custom  of  merchants,  to  hind  the  firm  by  bills 
or  notes,  yet  the  same  rule  did  not  q>ply  to  other  partnerships.  Thmt  there 
was  no  usage  or  custom  that  attorneys  should  be  parties  to  negotiable  instru- 
ments, nor  was  it  necessary  for  the  puipoaes  of  their  businesa.  Rule  discharged. 
See  Levy  t.  Pyne,  Car.  &  M.  453.t 

(51)  Lord  Gaiway  t.  Matthew  Md  tmoiker^  1  Campb.  403.  This  was  aa 
action  against  the  defendants  as  surviving  partners  of  T.  Whitamith,  on  a  note 
drawn  thus :  '*  Sixty  days  after  date,  I  pay  Lord  Viaoonnt  Gaiway,  or  order, 
200/.  value  received.  For  J.  Matthew,  T.  Whitsmith,  and  T.  Smithson, 
(signed)  J.  Matthew.''  Lord  Ellenborough  held  that  it  bound  the  whole 
firm.     8,  C.  10  East,  Rep.  264. 

This  signature  by  the  one  (presuming  his  authority)  is  a  good  signature  by 
all.     See  Wiikt  v.  Boek,  2  East,  142. 

t(52)  Ex  parte  Buckley ^  ante,  n.  38. 

(53)  Faith  V.  Richmond  and  othert,  11  Ad.  &  E.  339.  Indonee  against 
Richmond,  Barlow,  and  Hannay,  as  makers  of  a  note.  Plea  by  the  last  two 
persons  that  they  did  not  make  it.  Defendants  carried  on  business  aa  "  The 
Newcastle  and  Sunderiand  Walls  End  Coal  Company,"  and  the  note  in 
question  vras  signed  "  For  the  Newcastle  Coal  Company,  W.  Richmond,  Ma- 
ni^r.  At  the  London  and  Westminster  Bank,"  where  defendants  had  no 
account.  Lord  Denraan,  C.  J.,  left  it  to  the  jury  to  say  whether  the  designa- 
tion used,  though  inaccurate,  was  substantially  that  of  the  firm,  whereiqwn 
they  found  a  verdict  for  these  defendants.  Upon  motion  for  a  new  trial,  the 
Court  held,  that  the  verdict  was  right,  as  it  did  not  appear  Richmond  was 
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But  where  partners  carry  on  their  busineas  in  their  sur- 
names as  the  style  of  the  firm,  it  seems  a  signature  by  one 
partner  of  their  christian  and  surnames  will  bind  the 
rest.  (54)t 

If  a  partnership  carry  on  business  in  the  name  of  one 
member  only,  a  bill  or  note  by  him  in  his  name,  or  an  in- 
dorsement or  acceptance  by  him,  will  bind  the  firm  (55),  if 

aathorized  to  use  any  name  but  that  which  the  Ann  usuaUy  went  by.    Rule 
refuaed. 

Kirk  ▼.  Blurtim  and  Ilaberthon,  9  M.  &  W.  284.  Indorsee  against 
defendants  upon  a  biU  drawn  and  indorsed  by  them.  Pleas  by  Blurton  tra- 
versing the  drawing  and  indorsement.    The  biU  waa  in  the  following  form :  — 

**  Sheffield,  March  12th,  1841. 

"  Two  months  after  date,  pay  to  our  order  50/.  for  value  reodved. 

*'  John  Blurton  and  Co. 
**  Indorsed,  John  Blurton  and  Co.'' 

Blurton  and  Habershon  carried  on  business  at  Sheffield  as  printers,  under 
the  name  of  "  John  Blurton,"  that  name  being  over  the  door,  and  the  bill  in 
question  was  written  by  Habershon,  who  had  suffered  judgment  by  default. 
It  was  objected  at  N.  P.  that  it  was  not  shown  he  had  any  authority  to  draw 
bills,  except  that  which  the  law  implied,  namely,  in  the  partnership  name, 
"  John  Blurton."  Lord  Denman,  C.  J.,  thought  there  was  primi  fat%M  evi- 
dence, bat  saved  the  point.  Plaintiif  had  a  verdict,  but  upon  motion  to  enter 
the  verdict  for  defendant  Blurton,  the  Court  held,  that  in  the  absence  of  an 
express  contract  between  the  partners,  the  law  only  implied  an  authority  to 
bind  the  partnership  in  the  name  held  out  to  the  worid  as  the  name  of  the 
firm.  Role  absolute.  See  Sheppisrd  v.  Dry^  Byles  on  BUls,  p.  32,  5th  edit. ; 
and  Ltmuard  v.  WUnm,  2  C.  &  M.  589. 

(54)  Nortim  ▼.  Seymour  md  Ajfre§,  3  C.  B.  792.  In  an  action  on  a  note 
made  by  defendant,  it  appeared  that  defendants  had  issued  a  circular,  stating 
that  they  carried  on  business  under  the  name  of  "  Seymour  and  Ayres ;"  but  the 
note  in  question  began  "  We  promise,"  and  was  signed  in  the  handwriting  of 
Seymour,  "  Thomas  Seymour,  Sarah  Ayzes."  It  was  objected  on  the  part  of 
Ayies  that  she  was  not  bound,  Seymour  having  no  authority  to  bind  her  by  a 
note  signed  otherwise  than  in  the  name  of  the  firm.  The  objection  vras  over- 
ruled, and  on  motion  for  a  new  trial  the  Court  held,  that  the  circular  was  suffi- 
cient evidence  of  authority  to  sign  the  note  thus ;  and  Maule,  J.,  said,  that  if 
there  were  no  authority  to  sign  it,  other  than  the  general  authority  conferred 
by  the  partnership,  he  should  hesitate  to  say  that  one  of  two  partners  could 
not  bind  the  other  by  signing  the  true  names  of  both  instead  of  the  fictitious 
name.    Rule  refused. 

(55)  SrnUh  Carolina  Bank\.  Case,  8  B.  &  C.  427.  Crowder,  Clough,  and 
Perfect  carried  on  the  business  of  commission  merchants  in  England  and 


62  Partie$  to  a  Bill  or  Note.  [Ch.  II. 


the  IhU,  &c.  were  given  npoo  a  partneFBhip  transaction  : 
otherwise,  not.  (56) 

-f  If  a  bill  or  note  be  given  by  apartner  in  his  own  name, 
which  is  not  that  of  the  partnership,  his  partners  cannot  be 
sned  on  it,  though  he  gave  it  as  their  agent.  (57)  "f 

If  two  trades  be  carried  on  at  the  same  place  under  the 


Amerieft;  in  En^and,  wider  the  firm  of  Growder,  Cloagfa,  and  Co.,  and  in 
America,  in  the  name  ol  Cloo^  oolj.  The  bosiness  ol  each  house  was  to 
procure  consignments  far  the  other.  Chmgh  procnred  a  consignment  in 
America  far  the  English  house ;  and  it  was  arranged  between  the  conagnor 
and  Cloagh,  that  the  former  shoold  draw  npon  a  house  at  New  York  in  favoiir 
of  Cloagh,  and  that  Cloagh  shoold  indone  the  hiDs  to  enable  the  conngnor 
to  get  them  discoonted ;  and  that  the  oonsigaor  should  also  draw  upon  the 
English  house  to  put  the  New  Totk  house  in  eaih  to  proffide  far  the  bills  on 
them.  Clough  acoordini^  indorsed,  in  his  own  name,  the  bills  on  the  New 
ToA  house,  and  plaintiia  discounted  them ;  and  Crowder,  Cloagh,  and  Per- 
fect baring  failed,  plaintift  claimed  to  prove  under  their  commission.  The 
Vioe-ChanceDor  directed  an  issue  to  try  whether  the  house  were  indebted  to 
plaintiflk ;  and  on  case  and  argument,  and  time  to  oonslder,  the  Court  was  of 
opinion  that  Cloagfa's  name  was,  under  the  drcumstanees,  to  be  considered 
the  name  of  the  firm  far  the  purposes  of  business  in  America ;  that  his  in* 
dortement  therefore,  though  in  bts  own  name  only,  was  the  indorseoient  of 
the  house,  and  that  the  house  were  consequently  liable  as  indoraers.  Poetea 
to  the  plaintift. 

(56)  Bm  pmH9  BoHtk;  1  Bud[.  100.  Isaac  and  Peter  BhM^kbom  curied 
on  business  near  Plymouth,  in  the  name  of  Isaae  Blackbun  only ;  Peter  was 
only  a  secret  partner :  Peter  carried  on  a  separate  business  in  London.  They 
became  bankrupts,  and  the  Bank  of  England  and  Down  and  Co.  proved 
against  their  joint  estate  upon  bills  drawn  in  the  name  of  Isaac,  payable  to 
Peter,  and  discounted  far  Peter :  the  joint  crediton  petitioned  that  the  proofa 
against  the  joint  estate  might  be  expunged :  it  was  wged  in  support  oi  the 
proof,  that  as  the  partnership  business  was  carried  on  in  Isaac's  name,  the 
bolder  of  the  bills  had  a  daim  upon  the  partnership,  on  the  ground  that  the 
bills  were  drawn  in  what  was  the  partnership  name :  nd  per  Lord  Bldon, 
*'  Unless  yon  can  show  that  when  Isaac  drew  the  bills,  he  drew  them,  not  aa 
Isaac,  but  as  Isaac  and  Peter,  there  can  be  no  legal  contract  i^on  the  biUa 
against  the  two :  there  may  be  a  right  of  action,  if  you  can  bring  it  to  this, 
that  the  money  was  railed  by  them  for  partnerriiip  purposes;  but  this  I  can- 
not decide :  I  must  send  it  to  a  court  of  law."  Issues  were  accordingly 
directed  to  try  whether  Isaac  and  Peter  were  jointiy  liable,  1st,  upon  the  biUa, 
or,  2ndly,  for  money  lent. 

t  (57)  Beekhmn  ▼.  KnigM,  4  Bing.  N.  C.  24S ;  Beekkmm  ▼.  DrmJte,  9 
M.&W.  79,  per  (har.f 
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same  firm,  a  bill  indorsed  in  the  name  of  the  firm  by  the 
partners  in  the  one  trade,  will  bind  the  partners  in  the 
other  trade,  as  between  them  and  an  innocent  holder.  (58) 

A  bill  or  note  by  one  partner  io  the  name  of  the  firm 
will,  as  between  them  and  an  innocent  holder,  bind  the 
firm,  though  the  partner  making  it  were  prohibited  from 
drawing  bills  or  notes.  (59) 

Or,  though  the  particular  bill  or  note  were  a  fraud  upon 
the  partnership.  (60) 

(58)  Stnm  tt  ai.  y.' Steele  amd  Wood,  7  Eatt,  210.  The  boote  of 
Wood  and  Payne  earned  on,  under  the  same  iiim  and  at  the  same  ooanting- 
honae,  two  trades,  those  of  wholesale  grocers  and  cotton  dealers.  The 
defendant  Steele  was  a  secret  partner  in  the  latter  trade,  but  not  in  the 
former.  The  house  was  indebted  to  the  plaintiffs,  as  grocers,  and  to  pay  this 
debt.  Wood  and  Payne,  without  iSbe  knowledge  of  Steele,  indorsed  to  the 
pUntiflb  a  bill  which  they  had  reoeiTed  on  account  of  the  cotton  concern. 
The  biU  was  indorsed  in  the  nsnal  firm  of  W.  and  P.,  and  Steele's  being  a 
partner  was  unknown  to  the  plaintifls.  Wood  and  Payne  afterwards  became 
banknote,  and  Payne  being  dead,  this  action,  by  the  plaintiflb  as  indorsees  of 
the  bin,  was  brought  against  Steele  and  Wood ;  and  on  a  case  reserved,  the 
ooly  qofutioa  was,  whether  the  indorsement  wero  good :  the  Court  held  the 
esse  too  dear  for  argument  i  and  Lord  Ellenborough  said,  that  in  the  absence 
aC  all  frand  on  the  part  of  the  indmaee,  there  was  no  doubt  thai  such  indorse- 
ment would  bind  all  the  partners.    Postea  to  the  plaintiib. 

(&9)  Lord  Goimaf  y.  Matihem  amd  SmUkion,  10  East,  264.  Defendants 
and  Whitehouse  (nnce  deceased)  were  in  partnership  as  brewers.  Matthew 
applied  to  plaintiff  to  lend  his  acceptance  for  200/.,  to  enable  him  to  pay 
excise  duties  due  from  the  house,  and  promised  in  return  to  give  the  note  of 
the  firm  payable  four  days  before  the  acceptance.  Plaintiff  gave  his  accept- 
ance, and  Matthew  drew  the  note  and  signed  it  for  himself  and  partners. 
He  then  got  the  acceptance  discounted,  and  applied  180/.  in  payment  of 
partnership  debts,  reserving  the  rest  to  himself.  Plaintiff  (after  Whitehouse's 
death)  was  obliged  to  take  up  bis  acceptance,  and  now  sued  defendants  on 
the  note.  Matthew  suffered  judgment  by  de&ult ;  but  Smithson  proved  that 
plaintiff,  before  he  took  the  note,  had  received  notice  of  an  advertisement  by 
him,  warning  petsons-not  to  trust  Matthew  on  his  account,  and  that  he  would 
no  looger  be  liable  for  drafts  drawn  by  the  other  partners  on  the  partnership 
account.  Lord  Ellenborough  held,  that  plaintiff  having  taken  the  note  after 
such  vraming  could  not  recover,  and  thereforo  nonsuited  him ;  and  on  motion 
to  set  aside  the  nonsuit,  the  Court  held  it  right,  and  refused  a  rule. 

(60)  RUUey  ei  &l.  v.  Taylor,  13  East,  175.  Ord  and  Ewbank  were 
linen-drapers  and  partners.  The  phdntiA,  in  Nov.  1806,  sold  a  cargo  of 
coals  to  Ewbank  for  34/.  Us.,  and  Ewbank  in  May  following  gave  them  5/.  in 
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Or,  though  the  party  sought  to  be  charged  as  partner 
were  not  known  to  be  a  partner  at  the  time  the  bill  or  note 
was  taken.  (61) 

part  payment,  and  a  promissory  note  for  the  balance.  The  note  was  dis- 
honoored ;  and  in  payment  of  this  balance,  Ewbank,  on  the  7th  of  Not.  1807, 
gave  the  pUintiffs  a  bill  for  40/.,  dated  20th  of  October,  1807,  drawn  and 
indorsed  by  him  in  the  partnership  name,  and  accepted  by  the  defendant. 
The  bill  was  drawn,  indorsed,  and  accepted  before  it  was  produced  to  the 
plaintiffs,  and  it  did  not  appear  that  they  knew  that  Ewbank's  was  the  hand 
by  which  it  had  been  dra¥na  and  indorsed.  Ewbank  afterwards  applied  to  the 
plaintiffs  for  the  difference  between  the  balance  due  and  the  40/. ,  but  they 
refused  to  pay  it,  until  payment  of  the  note.  The  bill  was  dishonoured ;  and 
the  plaintiffs  in  their  account  debited  Ewbank  for  the  amount.  Ord  and 
Ewbank  afterwards  became  bankrupt,  and  the  plaintiffs  now  sued  the  defend- 
ant as  acceptor.  A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  of  King's  Bench  on  a  case  stating  these  facts.  The  Court  held, 
that  in  this  case,  there  being  no  evidence  of  covin  between  the  plaintiffs  and 
Ewbank  to  defraud  Ord,  and  no  such  gross  n^ligence  on  the  part  of  the 
plaintiff^,  in  not  inquiring  whether  Ewbank  had  authority  to  transfer  the  bill, 
as  to  render  the  transaction  fraudulent,  the  plaintiffs  were  entitled  to  recover : 
and  they  held,  that  Ord  or  Ewbank  mighf  have  been  called  to  disprove 
Ewbank's  authority.  The  plaintiffii  had  judgment  for  the  amount  of  Ewbank's 
debt. 

t(61)  Vtre  V.  AMkby^  Show  and  Rowland,  10  B.  &.  C.  288.  Ashby  and 
Rowland  having  been  engaged  in  business  as  printers  and  stationers,  on 
24th  June,  1824  Shaw  entered  into  partnership  with  them,  upon  the  terms 
that  it  should  be  deemed  to  have  commenced  on  18th  May,  1824,  and  be 
carried  on  in  the  name  of  *'  Ashby  and  Rowland.*'  Previously  to  the  24th 
June  an  account  had  been  opened  by  Ashby  and  Rowland  in  that  name  with 
plaintiffs,  and  until  the  partnership  was  dissolved  between  defendants  on  2l8t 
September,  1824,  this  continued  in  their  names,  and  plaintiffs  had  no  notice 
that  Shaw  was  a  partner.  The  present  claim  was  made  on  three  bills  dated 
the  19th  May,  8th  July,  and  10th  July,  against  the  defendants  as  indoxsen 
and  a  cash  balance.  Rowland  drew  out  from  time  to  time  considerable  soffls 
which  he  applied  to  his  own  uses,  of  which  plaintiffii  had  no  knowledge.  It 
was  objected  that  Shaw  was  not  liable ;  and  upon  a  special  case,  the  Court 
held  that  the  general  rule  was  that,  where  the  partnership  name  was  pledged, 
any  person,  who  was  either  an  actual  partner,  or  has  allowed  himself  to  beheld 
out  to  others  as  a  partner,  was  liable,  unless  the  person  to  whom  the  name  was 
pledged  was  privy  to  an  intent  to  misapply  the  money.  As  to  the  biU  of  the 
19th  May,  the  Court  thought  that  at  that  time  there  waa  no  authority  to  bind 
Shaw,  and  therefore  plaintiffs  were  not  entitled  to  recover  it,  but  as  to  the 
other  bills,  Postea  to  plaintiff^. 

Lloyd  V.  Aihbjf,  Rowland  and  Shaw,  2  B.  &  Ad.  23.     The  father  of 
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But,  such  bills  or  notes  will  not  bind  the  partnerahip  as 
to  persons,  who,  when  they  took  them,  knew  of  the  want  of 
authority ;  (59) 

Or,  of  the  fraud.  (62) 

If  one  partner  give  a  partnership  bill  or  note  for  his  own 
private  debt,  without  the  knowledge  of  the  partnership,  it 
is  a  fraud  upon  the  partnership.  (62) 

If  one  partner  accept  in  the  partnership  name  a  bill 


defendttit  Bowland  being  indebted  to  plaintiff  in  Joly,  1824,  drew  the  bill  in 
qoeitton  on  "Messrs.  Ashby  and  Co."  Up  to  May,  1824,  Rowland  and 
Ajdiby  had  carried  on  business  as  partners  with  Osborne,  onder  the  firm  of 
Ashby  and  Ck>.  when  Osborne  retired,  and  the  business  was  oontinned  under 
the  name  of  Ashby  and  Rowland.  In  June,  1824,  Shaw  became  a  dormant 
partner,  and  his  name  was  not  made  known  as  a  partner  to  any  person. 
Plaintiff  made  inquiry  as  to  the  responsibility  of  the  firm,  and  the  bill  was 
accepted  **  Ashby  and  Rowland."  It  was  not  shown  that  the  firm  was  in  any 
viy  indebted  to  the  drawer,  who  had,  howerer,  had  dealings  with  the  original 
finn.  After  argument  and  time  to  consider,  the  Court  held,  notfnthstanding 
the  Tariance  between  the  name  used  in  the  address  and  in  the  acceptance,  the 
three  defendants  must  be  taken  to  be  the  persons  designated  by  the  accept- 
ance, and  it  bound  them  alLf 

WmiU  ▼.  Crowther,  poii. 

(62)  Skirr^  ▼.  WVk$,  et  at.  1  East,  48.  In  October,  1795,  Bishop  and 
^niks,  who  were  then  partners,  became  indebted  to  the  plaintiff^  for  goods 
sold  and  dellTered.  Robson  became  a  partner  with  Bishop  and  Wilks  in 
April,  1796,  and  continued  so  until  the  8th  November  following,  when  the 
psrtnership  was  dissolved.  On  5th  November,  1796,  the  plaintiffi  drew  on 
the  partnenhip  for  the  amount  of  their  demand  against  Bishop  andWillu, 
and  Bishop  accepted  the  bill  in  the  partnership  firm.  The  plaintiffs  now  sued 
the  three  partners  upon  this  acceptance.  Bishop- and  Robson  were  outlawed ; 
and  Wilka  pleaded  the  general  issue.  A  verdict  was  found  for  the  plaintiff^, 
subject  to  the  opinion  of  the  Court.  Lord  Kenyon  said  he  did  not  know  how 
the  case  came  to  be  reserved,  as  he  had  repeatedly  decided  the  same  question 
at  the  sittings ;  the  propriety  of  which  decisions  had  not  been  canvassed. 
He  said,  the  consideration  of  the  bill  was  goods  sold  to  Bishop  and  Wilks 
only,  when  Robson  was  not  a  partner.  "  Then  the  plaintiffs,  knowing  this, 
draw  the  bill  on  the  three  partners,  and  knowingly  take  an  acceptance  from 
doe  of  them,  to  bind  the  other  two,  one  of  whom,  Robson,  had  no  concern 
with  the  nuttter,  and  was  no  debtor  of  theirs ;  no  assent  or  knowledge  on  his 
part  being  found.  The  transaction  is  fraudulent  on  the  face  of  it.''  The  other 
judges  ooncorred.    Postea  to  the  defendants. 

Bopt  V.  Cutif  B.  R.  M.  1774,  dt.  per  Lawrence,  J.,  in  Shirr^  v.  WUk$^ 

P 
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drawn  on  the  finn  by  his  own  separate  creditor,  for  his 
separate  debt  (63) ;  or  if,  for  snch  separate  debt,  he  give  a 
promissory  note  in  the  name  of  the  firm  (64)  ;  it  lies  upon 
the  creditor  to  show  that  his  debtor  had  authority  so  to 
give  him  the  joint  security  of  the  firm ;  prima  facie  the 
transaction  is  fraudulent  on  the  part  of  both  debtor  and 
creditor. 

And  in  such  case,  if  an  acticNi  be  brought  by  such 
creditor,  notice  need  not  be  given  him  that  the  considera- 
tion wiU  be  disputed ;  the  nature  of  the  transaction  is  suffi- 
cient notice  to  him.  (64) 

-(-And  the  defendant  may  show  this  under  a  plea  denying 
the  giving  of  the  biU  or  note  by  him. 

A  plea,  therefore,  setting  out  the  facts  would  be  bad  as  an 
argumentative  traverse.  (65) 

But  if  the  action  be  brought  by  an  indorsee,  mere  proof  of 
the  fraud  does  not  put  him  to  an  answer,  or  make  it  necea- 


1  East,  53.  Fordyoe  traded  on  his  separate  aocount,  as  well  as  in  partnenbip 
with  others,  and  being  indebted  to  Hope  on  his  separate  acooont,  gave  him  a 
general  guarantee  in  the  partnenhip  name  for  his  own  debt.  Lord  Mansfield 
left  it  to  the  jury,  whether  the  taking  of  the  guarantee  was,  in  respect  of  the 
partners,  a  fidr  transaction ;  or  covinous,  with  sufficient  notice  to  the  plaintiff 
of  the  injustice  and  breach  of  trust  Fordyce  was  guilty  of  in  giving  it.  The 
jury  found  for  the  defendant. 

See  also  PMtney  v.  Hall,  1  Salk.  126 ;  Ld.  Raym.  175,  and  WtUt  v.  Maa^ 
terman  amd  afio/A«r,  2  Esp.  N.  P.  C.  731. 

Grtem  v.  Deakin,  2  Stark.  348.  Hickman  owed  Green  money,  and  gave 
him  a  draft  for  the  amount  in  the  name  of  himself  and  his  two  partnera, 
Deakin  and  Bickley :  neither  Deakln  nor  Bickley  knew  of  the  giving  thia 
draft,  nor  had  this  been  done  with  their  concurrence ;  Green  was  not  apprized 
that  the  other  partnen  were  ignorant  of  the  transaction,  and  it  was  urged  that 
Peakin  should  have  given  notice  of  lus  intention  to  dispute  the  consideration ; 
ied  per  Lord  EUenborough,  ''the  transaction  is  intrinsically  notice:  one 
partner  has  no  right  to  bind  another  without  lus  knowledge,  by  drawing  in 
the  partnership  name  for  his  private  debt."    Nonsuit. 

(63)  Skirrnfy.  WUk$,  Muprai  Frankland  v.  M'Owty,  1  Knapp,  274; 
and  Ex  parte  Thorpe,  2  Deac.  16. 

(64)  Oreen  v.  Deakm,  eupra. 

t(65)  Janet  v.  Corbeitf  2  Q.  B.  ^28;  see  also  limee  v.  Mumro,  17  L.  J. 
Ex.71. 
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sary  for  him  to  give  any  explanation  or  account  of  the 
transaction ;  (66) 

At  least  on  a  plea  merely  denying  the  giving  of  the  bill  or 
note.  (66)  f 

But  proof  that  a  partnership  bill  or  note  was  given,  as  to 
part  of  it,  for  a  separate  debt  of  one  of  the  parties,  does  not 
neceasarily  raise  an  inference  that  it  was  a  fraud  on  the 
partoership  as  to  the  whole ; 

Nor  does  proof  that  one  partnership  bill  or  note  was 
given  for  the  separate  debt  of  one  of  the  partners  neces- 
sarily raise  an  inference  that  another  partnership  bill  or 
note,  given  at  a  different  time,  by  the  same  partner  to  the 
same  person,  was  a  fraud  on  the  partnership ; 

And  a  jury  will  not  be  warranted  in  finding  a  verdict  on 
that  inference,  (67) 

(66)  Mu»grtn€  y.  Dr^ke  ei  al.  5  Q.  B.  185.  Action  against  Drake, 
Bayner,  Ward,  Fowler,  D.  GomerBall  and  W.  Gomersall,  as  acceptors  of  a  bill 
dnwn  by  Myen  and  indorsed  by  him  to  plaintiff.  Plea,  by  Rayner,  Ward, 
and  the  GomersaDs  that  they  did  not  accqit.  The  six  defendants  at  the  time 
of  the  acceptance  were  partners,  and  it  was  written  by  Drake  in  the  ordinary 
name  of  the  firm,  hot  the  jary  found  that  it  was  drawn  and  accepted  in  fraud 
of  the  partnership,  and  not  for  partnership  purposes.  Evidence  having  been 
given  on  both  sides,  and  Wightman,  J.,  having  directed  a  verdict  for  plaintiff, 
iqion  motion  for  a  new  trial,  the  Goort  said  that  the  other  Courts,  whom  they 
had  conantted,  agreed  that,  where  issue  is  joined  on  a  plea  of  oon  aocepit,  and 
the  proof  offered  of  the  acceptance  is  the  signature  of  one  partner  competent 
to  bind  the  firm,  then  though  the  defendants  show  that  this  signature  was  a 
fiandnlent  act  on  the  part  of  such  partner,  yet  if  the  proof  does  not  affect  the 
plaintiff  with  knowledge  of  the  fraud  that  does  not  put  the  plaintiff  to  an 
answer,  nor  make  it  necessary  for  him  to  give  any  explanation  or  account  of 
the  transaction.    Bnle  lefosed.  f 

(67)  Winiie  v.  GrowfAcr,  1  Cr.  &  J.  316.  In  an  action  against  Crovrther 
aad  Comhea  on  two  biUs ;  one  of  18th  August,  1828,  for  130/.,  and  one  of  5th 
Sept.,  1828,  for  45/.  10«.  Both  were  drawn  by  Crowther  in  the  names  of 
**  Crowther  &  Co.,"  and  it  appeared  he  carried  the  first  hill  to  plaintifiii  on 
the  day  on  which  a  bin  of  40/.  for  a  debt  due  from  him  separately  became 
doe,  and  that  at  the  same  time  a  like  bill  for  38/.  was  in  plaintiff's  hands, 
didionoured.  What  passed  between  plaintiff  and  Crowther  did  not  appear, 
exoq^rt  that  plaintiff  went  to  his  strong  box  and  gave  Crowther  something, 
but  it  did  not  appear  what.  Crowther  left  the  bill  with  plaintiff,  and 
Crowther  was  afterwards  in  possession  of  the  bills  for  40/.  and  38/*    What 

f2 
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If  one  of  several  persons  who  have  been  in  partnership 
accept  a  bill  in  the  partnership  name,  after  a  dissolution  of 
the  partnership,  the  partnership  will  not  be  liable  even  to  a 
bond  fide  holder  for  valuable  consideration,  if  the  dissolution 
took  place  after  the  date  of  the  bill  and  before  it  became 
due,  and  proper  means  were  taken  to  make  the  dissolution 
notorious.  (68) 

And.  if  a  dissolution  be  agreed  upon,  a  person  who  knows 
of  it  cannot  charge  the  partnership  with  a  subsequent 
acceptance  by  one  of  the  partners  in  the  partnership  name, 
unless  he  can  prove  that  the  intention  to  dissolve  was 
abandoned,  or  that  the  acceptance  was  for  a  partnership 
transaction,  and  free  from  fraud.  (69) 


passed  when  the  secoud  bill  for  45/.  lOt •  was  given  to  plaintiff  did  not  appear. 
Plaintiff  knew  nothing  of  Combes,  who  was  a  secret  partner  only,  till  long 
after  both  biUs  were  due.  The  jury  having  found  for  defendant  the  Court 
granted  a  new  trial.  The  jury  then  found  for  plaintiff  for  the  amount  of 
both  bills,  and  a  rule  nisi  for  a  new  trial  was  obtained  on  two  grounds :  first, 
that  plainUff  liad  no  right  to  call  on  Combes,  because  he  was  a  secret 
partner,  and  plaintiff  knew  nothing  of  him  and  gave  him  no  credit;  and 
secondly,  that  these  bills  were  passed  by  Crowther  in  fraud  of  the  partnership. 
But  on  cause  shown  and  time  taken  to  consider,  the  Court  held,  that  as 
Combes  really  was  a  partner,  plaintiff's  ignorance  of  that  fact  did  not  take 
away  his  right  to  call  upon  him  as  such,  when  that  fact  was  discovered,  and 
that  though  there  would  have  been  ground  for  considering  the  verdict  wrong 
as  to  the  40/.  and  38/.,  yet  as  plaintiff  had  given  them  up,  the  Court  could 
not  say  the  verdict  was  wrong  as  to  the  residue,  and  therefore  the  rule  was 
discharged. 

(68)  WrigAtMon  v.  PuUam  ei  a/.,  1  Stark.  375.  Defendanto,  Pullan  and 
Hopcroft,  had  been  partners ;  but,  on  13th  February,  1815,  their  partnership 
was  dissolved,  and,  on  14th  February,  notice  thereof  was  published  in  the 
Gazette.  After  this  date  Taylor  and  Son  drew  upon  Pullan  and  Hopcroft, 
and  antedated  the  bill  to  1st  February,  1815.  Hopcroft  accepted  this  bill  in 
the  partnership  name ;  after  which,  Taylor  and  Son  paid  it  to  plaintiffs  for 
value.  It  was  urged  for  plaintiffi,  that  as  the  bill  was  dated  before  the  disso- 
lution, and  plaintiffs  had  taken  it  bond  fide  and  for  a  valuable  consideration, 
pUdntiffii  were  entitled  to  recover  upon  it ;  but  Lord  Ellenborough  held,  that 
as  the  partnership  had  been  dissolved  before  the  bill  vras  drawn,  Pulkn  could 
not  be  charged  by  the  subsequent  act  of  Hopcroft :  and  the  Court  afterwards 
agreed  with  him,  and  refused  a  motion  for  a  new  trial. 

(69)  Paierwn  v.  Zaekmiak,  1  Stark.  71.  In  an  action  against  A.  and  B. 
upon  an  acceptance  by  A.  in  the  joint  names,  they  having  been  in  partnership, 
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f  But  a  bill  accepted  by  one  partner,  after  the  com- 
mission of  an  act  of  bankruptcy  by  his  co-partner,  will  be 
proveable  by  a  holder,  who  took  it  bona  fide  and  without 
notice,  against  the  estate  of  both  the  partners  under  a  fiat 
against  them.  (70) 

A  bill  drawn  by  a  partnership,  payable  to  their  order, 
before  the  dissolution,  but  indorsed  by  one  partner  in 
the  name  of  the  firm  after  the  dissolution,  in  fraud  of  the 
partnership  and  for  his  private  purposes,  will  be  available 
in  the  hands  of  the  indorsee,  though  he  was  aware  when 
he  received  it  of  the  dissolution,  but  not  of  the  fraud.  (71)  "f 

the  defence  was,  that  the  acceptance  was  in  fraud  of  B.  after  a  dissolution  to 
which  plaintiff  was  priTy ;  and  it  was  proved,  that  before  the  date  of  the  Mil 
plaintiff  had,  as  attorney,  prepared  a  deed  of  dissolution,  and  had  sent  it  for 
approbation  to  B.'s  attorney;  but  it  did  not  appear  the  deed  had  been 
executed.  Std  per  Lord  Ellenborough : — "  You  need  not  labour  this ;  where 
an  intention  to  dissolve  is  made  known,  and  the  dissolution  is  in  the  course 
of  execntion,  the  burthen  is  on  the  other  aide  to  show  that  the  intention  has 
been  abandoned."    Nonsuit. 

t  (70)  Ex  parte  Robifuon,  2  Deac.  &  C.  376.  Houghton  and  Watts  being 
traders ;  Houghton  on  Janoary  4th,  1832,  absconded,  and  on  the  following 
day  Watts  accepted  in  the  name  of  the  firm,  three  bills  at  two  months,  drawn 
on  them  by  Davis  on  that  day,  but  dated  January  2nd.  as  a  security  for  lia- 
bilities he  had  incurred  for  the  firm.  Davis  then  knew  that  Houghton  had 
committed  an  act  of  bankruptcy.  He  then  indorsed  these  bills  to  Robinson, 
to  whom  he  was  indebted ;  who  took  them  bond  fide,  and  in  ignorance  of 
Houghton's  act  of  bankruptcy.  A  fiat  subsequently  issued  against  Houghton 
and  Watts,  and  Robinson  tendered  a  proof  against  the  joint  estate  which  was 
admitted ;  but  on  i^ipeal,  the  Court  of  Review  ordered  the  proof  to  be  ex- 
punged. On  appeal,  however,  to  the  Chancellor,  Lord  Brougham,  C,  held, 
that  as  on  a  secret  dissolution  without  a  bankruptcy,  an  innocent  holder  of 
the  partnership  acceptance  given  by  one  partner  could  sue  both  the  partners, 
the  act  of  bankruptcy,  which  was  unknown,  did  not  place  liim  in  a  worse 
sitnation;  and  though  it  might  be  true  that  one  partner,  after  an  act  of 
bankruptcy,  cannot  inmafer  bills,  yet  the  case  was  different  where  he  only 
MmimH  to  bind  the  firm  to  a  creditor  for  a  debt  due  from  it.  Order  of 
Court  of  Review  reversed. 

(71)  Lewie  v.  Reilly  md  fVaieon,  1  Q.  B.  349.  To  a  declaration  on  a 
bill  drawn  by  defendants,  payable  to  their  order,  and  indorsed  to  plaintiff. 
Rally  pleaded  that  at  the  time  the  bill  was  drawn  defendants  were  partners, 
bnt  before  the  indorsement  the  partnership  had  been  dissolved,  whereof 
plaintiff  had  notice ;  and  that  it  was  indorsed  by  Watson,  in  the  partnership 
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And  a  dissolution  will  not  protect  the  retiring  partners, 
if  they  suffer  their  names  to  continue  on  the  partnership 
premises,  and  the  holder  of  the  bill  or  note  took  it  bona 
fide^  and  for  value,  and  without  knowledge  of  the  dis- 
solution. (72) 

-f-The  Bank  of  England  has  the  privilege  of  issuing  pro- 
missory notes,  payable  to  bearer  on  demand,  without  being 
liable  to  any  duty  or  composition.  (73) 

Its  notes  also,  so  payable,  are  a  legal  tender ;  (74) 
Unless  by  the  bank  itself  or  its  branches.  (74) 
All  notes  issued  by  the  Bank  of  England  at  any  place 
where  it  carries  on  business  in  England,  out  of  London, 
must  be  made  payable  at  the  place  where  they  are  issued.  (75) 
Banking  companies  of  more  than  six  members,  and  also 


name,  after  the  dissolation,  without  the  consent,  and  in  fraud  of  Reitty,  and 
for  Watson's  sole  and  separate  purposes.  Plaintiff  denied  that  he  had  notice 
of  the  dissolution,  as  alleged ;  and  the  jury  found  this  issue  for  defendant. 
After  argument  on  rule  for  judgment  ii<m  ob»tanie  veredieio.  Lord  Denman, 
C.  J.,  said,  that  it  was  '*  perhaps  doing  no  yiolence  to  language  to  say  that  the 
partnership  could  not  he  dissolved  as  to  this  hill,  so  as  to  preyent  it  from 
heing  indorsed  hy  either  defendant,  in  the  name  of  the  firm ;"  and  the  other 
judges  said,  that  this  hill,  continuing  joint  property,  might  he  properly  thus 
indorsed  after  the  general  partnership  had  heen  put  an  end  to  in  the  joint 
names ;  and  that  the  fact  of  notice  of  the  dissolution,  in  the  absence  of  notice 
of  the  fraud,  was  immaterial.  Rule  absolute.  But  see  AM  t.  Sutton,  3  Esp. 
108  ;  Smith  v.  Winter,  4  M.  &  W.  454.t 

(72)  WiUiams  v.  Keats  and  Archer,  2  Stark.  290.  In  an  action  against 
defendants  as  acceptors  of  a  bill,  it  appeared  that  they  dissolved  partnership 
18th  January,  1817,  and  that  notice  thereof  was  in  the  preceding  night's 
Gazette ;  but,  that  the  business  (a  hatter*s)  was  carried  on  as  usual  by  Keats, 
and  that  the  name,  **  Keats,  Archer,  and  Co."  continued  over  the  door  tin 
April ;  that  the  bill  in  question,  though  dated  in  December,  was  not  drawn 
till  February ;  that  it  was  then  accepted,  in  the  old  partnership  name,  by 
Keats ;  and  that  plaintiffs  took  it  bond  fide,  and  for  full  value,  in  March.  Lord 
Ellenborough  thought  Archer's  permitting  his  name  to  remain  over  the  door 
was  notice  of  a  continuance  of  the  partnership ;  and  as  there  vras  no  proof 
that  plaintiffs  knew  of  its  dissolution  when  they  took  the  bill,  they  had  a  right 
to  recover :  and  they  had  a  verdict  accordingly. 
•   t(73)  7  &  8  Vict.  c.  32,  s.  7. 

(74)  3  &  4  Will.  IV.  c.  98,  s.  6. 
.    (75)  3  &  4  Will.  IV.  c.  98,  s.  4. 
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bauikerB^  are  subject  to  certain  restrictions  in  the  issue  of 
biUs  or  notes  payable  on  demand. 

No  corporation,  company,  or  partnership,  exceeding  six 
persons,  can  make  or  issue  in  London,  or  within  65  miles 
thereof,  any  bill,  note,  or  engagement  for  the  payment  of 
money  on  demand,  or  upon  which  any  person  holding  the 
same  may  obtain  payment  on  demand.  (76) 

Nor  can  sneh  a  body,  if  they  carry  on  the  trade  or  busi- 
ness of  banking  in  London,  or  within  65  miles  thereof,  bor- 
row, owe,  or  take  up  in  England,  any  sum  on  their  bills  or 
notes  payable  on  demand,  or  at  any  less  time  than  six 
months  from  the  borrowing  thereof.  (77) 

But  such  a  body  carrying  on  the  business  of  banking  in 
London,  or  within  65  miles  thereof,  may  draw,  accept,  or 
indorse  bills  of  exchange,  not  being  payable  to  bearer  on 
demand.  (78) 

Banking  corporations,  or  partnerships  of  more  than  six 
persons,  also,  not  having  an  establishment  as  bankers  in 
London,  or  within  65  miles  thereof,  are  only  at  liberty  to 
issue  their  bills  or  notes  payable  on  demand  in  England 
beyond  the  limited  distance,  under  certain  restrictions.  (79) 

They  may  issue  bills  or  notes,  payable  on  demand  or 
otherwise,  at  the  place  where  tiiey  are  issued,  and  also  at 
London ;  and  have  an  agent  in  London  or  any  other  place, 
where  the  same  may  be  payable,  for  the  purpose  of  such 
payment  only.  (80) 

But  snch  bills  or  notes  must  not  be  for  less  than  5/.,  and 
they  must  not  be  re-issued  in  London,  or  within  65  miles 
thereof.  (80)  f 


(76)  3  &  4  Wm.  lY.  c.  96,  t.  2,  oontmued  7  &  8  Vict  c.  32. 

(77)  3  &  4  Win.  lY.  c.  98,  t.  3. 

(78)  7  &  8  Vict.  c.  32,  s.  26. 

(79)  7  Geo.  IV.  c.  46,  and  3  &  4  WilL  IV.  c.  98,  and  3  &  4  WiU.  IV.  c.  83. 
See,  on  these  proTisiona,  Bamk  of  England  t.  Andenon,  3  Bing.  N.  C.  589 ; 
BoQtk  ▼.  BamJt  iff  England,  6  Bing.  N.  C.  415,  in  which  cases  the  history  of 
the  various  Bank  Charter  Acts,  imposing  restrictions  on  the  issue  of  hilk  and 
notes  hy  companies,  is  fully  discussed  and  explained. 

(SO)  3  &  4  Will.  IV.  c.  98,  s.  2 ;  3  &  4  Will.  IV.  c.  83. 
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They  must  also  (81)  be  payable  at  some  place  or  places 
specified  thereon,  exceeding  such  limited  distance ;  and  the 
bodies  issuing  them  must  have  no  house  of  business  or 
establishment,  as  bankers,  in  London,  or  within  65  miles 
thereof,  "f"  except  as  above-mentioned,"!-  and  every  member 
must  be  responsible  for  the  due  payment  of  all  bills  and 
notes  issued  by  the  company,  such  person  being  a  member 
at  the  date  of  the  bills  or  notes,  or  becoming  so  before 
they  are  payable,  or  while  any  sum  of  money  is  owing  or 
unpaid  on  them;  and  before  they  begin  to  issue  any  bills  or 
notes  they  must  deliver  in  an  account  at  the  Stamp  Office. 

This  account,  which  is  to  be  in  the  form  the  schedule 
points  out,  is  to  set  forth  the  true  names,  title,  or  firm  of 
the  company ;  the  names  and  places  of  abode  of  all  its  mem- 
bers, as  the  same  appear  in  their  books ;  the  name  and  firm 
of  every  bank  established  by  them ;  and  also  the  names 
and  places  of  abode  of  two  members,  resident  in  England, 
who  shall  have  been  appointed  public  officers  of  the  com- 
pany ;  together  with  the  title  of  office  or  other  description 
of  every  such  public  officer,  in  the  name  of  any  one  of  whom 
such  corporation  shall  sue  and  be  sued ;  and  also  the  name 
of  every  town  and  place  where  any  of  the  bills  and  notes  of 
the  company  shall  be  issued. 

This  account  is  to  be  made  out  and  verified  upon  oath 
by  the  secretary,  or  one  of  the  public  officers ;  is  to  be  deli- 
vered at  the  Stamp  Office  in  London,  to  be  there  filed ;  is 
to  be  renewed  every  year  between  28th  February  and  25th 
March ;  and  a  copy,  certified  to  be  such  under  the  hand  of 
one  or  more  of  the  commissioners  of  stamps,  shall,  upon 
proof  of  his  or  their  handwriting,  and  without  proof  of  his 
or  their  being  a  commissioner  or  commissioners,  be  proof 
of  the  appointment  and  authority  of  the  public  officers 
named  in  such  account,  and  that  all  persons  named  therein 
as  members  were  members  at  the  date  of  such  account.  (82) 

(81)  7  Geo.  IV.  c.  46,  appendix. 

(82)  See,  on  the  effect  of  this  provision,  Steward  ▼.  Dimii,  12  M.  &  W. 
665 ;  Bo9€mquet  v.  fVoo4fard,  5  Q.  B.  310.t 
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A  fhrther  account  is  also  to  be  delivered  in  within  the 
year,  if  there  be  any  change  in  the  officers  or  members. 

All  actions  and  suits  by  any  such  (83)  copartnership, 
against  members  or  others,  must  (84)  be  prosecuted  in  the 
name  of  one  of  the  public  officers ;  all  actions  and  suits 
against  the  body,  by  members  or  others,  must  (84)  be  com- 
menced against  one  or  more  of  such  public  officers.;  and 
the  death,  resignation,  removal,  or  any  act  of  such  public 
officer  shall  not  prejudice  any  action  or  other  proceeding, 
but  the  same  may  be  continued  in  the  name  of  any  other 
of  the  public  officers  of  such  copartnership. 

There  is  to  be  only  one  action  or  suit  against  the  body  in 
respect  of  one  demand,  in  case  the  merits  shall  have  been 
tried  in  such  action  or  suit ;  and  the  proceedings  therein 
may  be  pleaded  in  bar  of  any  further  action  or  suit  for  the 
same  demand. 

Decrees  in  courts  of  equity  against  the  public  officer 
have  the  like  effect  against  the  property  and  funds  of  the 
c<^rtnership,  and  against  the  person  and  property  of  every 
member,  as  if  every  such  member  were  a  party  before  the 
court ;  and  every  judgment  against  any  public  officer  has 
the  like  effect  upon  the  property  of  the  co-partnership,  and 
every  member  thereof,  as  if  the  judgment  had  been  obtained 
against  such  co-partnership :  and  the  bankruptcy,  &c.  of 
such  public  officer  in  his  individual  capacity  is  not  to  be 
deemed  the  bankruptcy,  &c.  of  such  co-partnership,  but  the 
partnership  and  every  member  thereof,  and  the  effects  of 
the  co-partnership,  and  of  every  member  thereof,  shall  be 
liable  to  the  claims  of  the  creditors,  as  if  there  had  been  no 
such  bankruptcy,  8ec. 

Execution  upon  any  judgment  against  any  such  public 
officer  may  be  issued  against  any  member  or  members  for 


(83)  The  word  "  oorporatioii  **  U  omitted  in  this  and  several  other  clauses : 
query,  whether  by  design  or  accident  ? 

tr84)  This  is  compulsory,  Steward  y.  Gremeg,  lOM.  &W.  711.  As  to 
actioDS  by  the  company  against  members,  see  1  &  2  Vict.  c.  96,  continued 
5  &  6  Vict.  c.  85.t 
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the  time  being  (85) ;  and  if  sach  execution  against  any 
member  or  members  for  the  time  being  be  ineflectual  for 
obtaining  satisfaction,  execution  may  be  issued  against  any 
person  or  persons,  who  was  or  were  a  member  or  membeiB 
at  the  time  when  the  contract  or  the  engagement,  on  which 
such  judgment  was  obtained,  was  entered  into,  or  who 
became  a  member  at  any  time  before  such  contracts  or  en- 
gagements were  executed,  or  was  a  member  at  the  time  of 
the  judgment  obtained :  provided  that  no  execution,  as  last- 
mentioned,  shall  be  issued  without  leave  first  granted,  on 
motion  in  open  court,  by  the  Court  in  which  such  judgment 
shall  have  been  obtained  (86) ;  and  such  motion  shall  not 
be  made,  except  on  notice  to  the  person  sought  to  be 
charged,  nor  after  the  expiration  of  three  years  after  he 
shall  have  ceased  to  be  a  member. 

The  public  officer  in  whose  name  a  suit  or  action  shall 
have  been  commenced  or  defended,  and  the  person  against 
whom  execution  upon  any  judgment  shall  be  issued,  is  to 
be  indemnified  out  of  the  funds  of  the  co-partnership,  or, 
in  fiiilure  thereof,  by  contributions  from  the  other  members 
of  such  co-partnership,  as  in  the  ordinary  cases  of  co-part- 
nership. 

f  The  observance  of  these  provisions  is  enforced  by  pe- 
nalties in  some  instances.  (87) 

Banking  companies  of  more  than  six  persons,  established 
on  May  6th,  1844^  and  carrying  on  business  within  65  miles 
of  London,  may  have  the  same  powers  and  privileges  of 
suing  and  being  sued  in  the  name  of  a  public  officer ;  and 
judgments  and  decrees  obtained  in  such  proceedings  shall 
have  the  same  operation,  as  is  provided  in  the  case  of  the 

t  (85)  The  course  of  proceeding  is  by  •nre/ociot,  CrotM  ▼.  Lam,  6  M.  &  W. 
217.  ¥rkiii9nbwry  ▼.  Lev,  6  Bing.  N.  C.  345 ;  Romford  t.  Bo9anquei,  12 
Ad.  &  E.  813,  unless  execution  be  issued  agtinst  the  officer  himself  who  is 
a  pirty  to  the  record,  Hwrwood  ▼.  Law,  7  M.  &  W.  203. 

(86)  Under  what  circumstuices  this  leave  wiU  be  granted,  see  Rardief  t. 
JLow,  12  Ad.  &  B.  802.  The  omission  to  obtain  this  leave  renders  the  tebrt 
faeiaa  irregular,  not  null,  see  RieketU  v.  Botrkay,  3  C.  B.  889. f 

t(87)  7  Geo.  IV.  c.  46,  s.  19,  appendix. 
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companies  mentioned  in  7  Geo.  IV.  c.  46,  provided  they 
make  retoms  to  the  commissioners  of  stamps  similar  to 
those  required  by  that  act.  (88) 

Other  special  provisions  have  been  made  with  respect  to 
banking  co-partnerships,  consisting  of  more  than  six  mem- 
bers, established  on  or  after  May  6th,  1844.  (88) 

They  are  required  io  obtain  letters  patent  from  the 
Grown,  under  the  advice  of  the  Gommittee  of  the  Privy 
Gouncil  for  Trade,  for  their  incorporation  before  com- 
mencing business ;  and  to  be  regulated  by  a  deed  of  set- 
tlement approved  of  by  that  Gommittee.  Their  incorpora- 
tion is  not  to  exempt  the  shareholders  from  personal  re- 
sponsibility, but  if  execution  against  the  property  of  the 
company  on  any  judgment  or  decree  shall  prove  ineflectual, 
it  may  be  issued  against  any  shareholder,  and  in  default  of 
satisfaction  from  that  source,  it  may  issue  against  any 
person  who  was  a  shareholder  when  the  cause  of  action 
arose,  provided  he  has  not  ceased  to  be  a  shareholder 
three  years. 

Such  execution  may  be  issued  by  leave  of  the  Gourt  or  a 
judge,  upon  summons  or  motion,  without  any  suggestion  or 
scire  fcuAas. 

But  individuals,  who  are  thus  compelled  to  pay,  are  en- 
titled to  reimbursement  from  the  funds  of  the  company,  or 
to  contribution  from  the  other  shareholders. 

The  company  is  also,  before  it  commences  business,  and 
annually  afterwards  between  February  20th  and  March 
25th,  to  make  returns  to  the  Stamp  Office  of  the  title  of 
the  company ;  the  names  and  places  of  abode  of  the  share- 
holders as  they  appear  in  the  books  of  the  company,  and 
of  every  director,  manager,  or  other  like  officer;  the  name 
of  every  bank  established  by  it ;  and  of  every  place  where 
its  business  is  carried  on. 

These  returns  are  to  be  signed  by,  and  verified  by  the 
declaration  of  the  manager,  or  one  of  the  directors,  and  a 


(88)  7&8  Vict,  c  113.t 
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copy  of  them,  under  the  hand  of  one  of  the  commiBsioners 
of  stamps,  without  further  proof,  is  evideuce  of  the  contents 
of  such  returns. 

All  bills  and  notes  made,  accepted,  or  indorsed  on  behalf 
of  such  company  may  be  made,  accepted,  or  indorsed  in  any 
manner  provided  by  the  deed  of  settlement,  provided  they 
are  signed  by  one  of  the  managers  or  directors,  and  are 
expressed  to  be  made,  accepted,  or  indorsed  on  behalf  of 
the  company. 

The  manager  or  director,  who  so  signs,  incurs  no  respon- 
sibility beyond  that  which  attaches  to  him  as  a  member ;  and 
the  company  may  sue,  or  be  sued  on  such  bills  or  notes,  as 
fully  as  on  any  contract  under  the  common  seal."!* 

Before  the  recent  statutes  the  different  bank  acts  con- 
tained prohibitions  as  to  partnerships  consisting  of  more  than 
six  persons  (89) ;  and  it  had  been  held  that  those  prohibitions 
did  not  extend  to  any  but  banking  partnerships.  (90) 

At  least,  a  common  partnership  could  not  have  made  this 
a  defence  against  an  innocent  holder,  who  was  ignorant  of 
what  number  the  firm  consisted.  (91) 

(89)  6  Anne,  c.  22,  s.  9 ;  15  Geo.  II.  c.  13,  8.  5 ;  21  Geo.  III.  c.  60,  s.  12 ; 
39  &  40  Geo.  III.  c.  28. 

(90)  Wigan  v.  Fovler,  1  Stark.  459.  In  an  action  against  seven  partners, 
as  makers  of  a  promissory  note  for  1000/.  payable  three  months  alter  date, 
the  defence  was,  that  the  bank  acts  made  this  note  void :  the  number  of 
partners  did  not  appear  upon  the  face  of  the  note,  nor  was  there  any  evidence 
that  plaintiff  knew  it.  Lord  Ellenborough  thought  at  the  trial,  that  the  bank 
acts  applied  to  banking  partnerships  only,  and  it  was  with  reluctance  he  saved 
the  point.  On  motion  to  enter  a  nonsuit,  he  adhered  to  his  original  opinion; 
and  it  was  noticed  that  plaintiff  did  not  appear  to  have  known  how  many 
partners  there  were  when  he  took  the  note  :  the  rule  was  refused. 

Perring  v.  Dumton^  1  Ryan  &  Moo.  426.  In  an  action  upon  a  note,  it 
appeared  to  be  made  by  seven  persons,  and  it  was  insisted  that  it  was  there- 
fore void  as  an  infringement  of  the  privilege  granted  to  the  bank  by  21  Geo. 
III.  c.  60,  s.  12 ;  but,  Best,  C.  J.,  thought  that,  taking  all  the  bank  acts  toge- 
ther, the  object  of  the  legislature  was  to  give  protection  against  rival  banks 
only :  and  it  not  appearing  that  this  note  had  any  relation  to  persons  in  part- 
nership for  the  purposes  of  banking,  plaintiff  had  a  verdict,  but  it  was  by 
consent,  and  for  defendant's  proportion  only. 

(91)  Wigon  v.  Fowler^  iupra. 


Sec.  7.]  Partners.  77 

-f-Forther  restrictions  have  also  been  imposed  on  the  issue, 
by  bankers,  of  their  notes  payable  on  demand.  (92) 

Corporations,  societies,  partnerships,  and  individuals 
carrying  on  the  business  of  banking,  except  such  of  these 
bodies  and  persons  as  were,  on  May  6th,  1844,  carrying  on 
the  business  of  bankers,  and  issuing  their  own  notes  under 
a  license,  are  forbidden  to  draw,  accept,  make,  or  issue,  in 
England  or  Wales,  any  bill  or  note  payable  to  bearer  oh 
demand,  or  to  borrow,  owe,  or  take  up  any  sum  of  money 
on  such  bills  or  notes. 

The  right  of  these  excepted  companies  or  partnerships  is 
not  affected  by  any  change  in  the  composition  of  the  body 
by  transfers  of  shares,  the  admission  of  new,  or  the  retire- 
ment of  old  partners ; 

But  if,  on  July  19th,  1844,  such  a  company  or  partner- 
ship consisted  only  of  six  persons,  or  less,  they  must  not 
issue  such  bills  or  notes  after  the  number  of  partners 
exceeds  six. 

If,  too,  at  any  time  after  that  day  they  become  bankrupt, 
or  cease  to  carry  on  the  business  of  bankers,  or  discontinue 
the  issue  of  such  bills  or  notes,  they  cannot  resume  the 


The  circulation,  likewise,  by  these  excepted  banks  of  such 
bills  or  notes  is  restricted  to  the  average  amounts  which 
they  had  in  circulation  during  the  twelve  weeks  next  before 
April  27th,  1844,  and  which  is  certified  by  the  commis- 
sioners of  stamps  and  taxes,  and  published  in  the  Gazette. 

But  in  the  case  of  banks  uniting,  the  members  of  which 
together  do  not  exceed  six  in  number,  a  fresh  certificate 
may  be  published  of  the  aggregate  of  such  bills  or  notes 
which,  when  separate,  they  were  authorized  to  have  in 
circulation,  and  they  may  circulate  them  to  that  extent. 

The  body  or  person  exceeding  this  circulation,  on  a 
monthly  average,  forfeits  a  sum  equal  to  the  excess.-f 

Corporations  are  mentioned  in  the  statute  of  Anne  as 


t(92)  7  &  8  Vict.  c.  32. 
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peiscms  who  may  make  or  indorse  notes,  and  to  whom  notes 
may  be  payable ;  and  as  it  gives  the  like  remedy  to  and 
for  corporations  and  others  as  upon  inland  bills  of  exchange, 
it  implies,  that  by  the  custom  of  merchants  they  might,  in 
some  cases  at  least,  draw,  indorse,  accept,  or  sue  upon  bills 
of  exchange. 

But  if  the  being  parties  to  bills  or  notes  were  inconsistent 
with  the  purpose  for  which  they  were  incorporated,  that  in- 
conustency  might  be  a  bar  to  any  remedy  by,  or  through, 
or  agunst  them,  on  a  biU  or  note.  (93) 

And  where  a  corporation  is  empowered  by  statute  to  raise 
money  by  notes  for  a  special  purpose,  if  it  issue  notes  with- 
out stating  therein  that  they  were  given  for  that  purpose, 
the  corporation  may  resist  payment  on  the  ground  that  they 
were  given  for  another  purpose.  (94) 

And  this  will  be  a  defence  even  against  an  innocent 
indorsee.  (94) 


(93)  StetU  T.  Hanmer  md  oiken,  14  M.  &  W.  831.  Action  against  three 
defendants  as  acceptors  of  a  bill ;  plea,  that  it  was  directed  to,  and  accepted  by 
them  as  directors  of  the  Grayesend  and  Milton  Cemetery  Company,  esta- 
blished by  a  public  act  of  parliament,  for  a  debt  contracted  with  the  drawer 
by  the  company  porsoant  to  the  act.  The  act  was  for  establishing  a  cemetery, 
and  authorized  the  directors  to  purchase  land  and  erect  buildings,  &c.,  and  to 
make  contracts  and  bargains  touching  the  undertaking,  and  exempted  them 
from  personal  liability  by  reason  or  on  account  of  their  being  parties  to,  or 
making,  signing,  or  executing  in  that  capacity  any  contracts  or  other  instru- 
ments for  or  on  behalf  of  the  company.  Upon  demurrer,  the  Court  held  that . 
the  giving  of  bills  was  foreign  to  the  purposes,  and  unnecessary  to  the  consti- 
tution of  such  a  company,  and  looking  at  the  whole  purview  of  the  act  it  was 
clear  the  legislature  never  intended  to  authorize  acceptances :  that  the  com- 
pany, therefore,  was  not  bound,  and  that  defendants  were  personally  respon^* 
sible  on  the  bill.  Judgment  for  plaintiff.  See  also  Bram^kton  t.  Mtmekeittr 
WaierworAi  Comp€any,  3  B.  &  A.  l.f 

(94)  Slark  v.  Higkyote  Archway  Company,  5  Taunt.  792.  Defendants 
were  incorporated  by  52  Geo.  III.  c.  146,  (local  and  personal,)  and  authorized 
to  borrow  money  to  complete  their  works :  they  gave  a  note  under  their 
common  seal  at  two  months  after  date  for  1000/.,  payable  to  Nash  or  order ; 
it  did  not  import  to  be  for  money  borrowed  to  complete  their  works.  Plain- 
tiff sued  thereon  as  indorsee.  Defence,  that  it  was  given  for  Nash's  accom- 
modation, not  to  complete  their  works.  Gibbs,  C.  J.,  thought  this  no  defence 
against  an  innocent  indorsee  who  had  paid  the  value,  and  the  plaintiff  had  a 
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-f-A  joint-stock  company,  completely  registered,  may  also 
be  bound  by  bills  or  notes,  if  the  directors  be  authorized 
by  the  deed  of  settlement  or  a  by-law,  to  issue  or  accept 
them.  (95) 

But  in  order  to  do  so  they  must  be  made  or  accepted  by 
and  in  the  names  of  two  of  the  directors  on  behalf  of  the 
company,  and  expressed  so  to  be,  and  must  be  countersigned 
by  the  secretary  or  other  appointed  officer  of  the  com- 
pany. (95) 

Bills  of  exchange  thus  made,  and  bills  received  by  or  on 
behalf  of  the  company,  may  be  indorsed  in  its  name  by  any 
officer  authorized  by  deed  of  settlement  or  by-law.  (95) 

The  secretary  or  officer  incurs  no  liability  by  such  sig- 
nature, nor  do  the  directors,  further  than  as  shareholders 
in  the  company.  (95) 

And  where  the  directors  of  a  company  are  empowered  to 
give  bills  or  notes,  they  should  show  they  are  acting  in  that 
capacity,  or  they  may  be  precluded  from  showing  it.  (96)-)* 

The  Royal  Bank  of  Scotland  has  power  to  issue  notes. 
The  power  is  sufficiently  recognised  by  48  Geo.  III.  c.  149, 
8.  14,  and  55  Geo.  III.  c.  184,  s.  23.  (97) 

And  this  is  the  case  also  with  the  Bank  of  Scotland;  (98) 

Aind  with  the  British  Linen  Company  in  Scotland.  (98) 

Sec.  8. — Where  a  bill  or  note  is  drawn  by  an  agent. 


▼erdict ;  but,  on  a  rule  nisi  for  a  new  trial,  the  Court  of  Ck>mmon  Pleas,  with- 
oat  assigning  their  reasons,  granted  a  new  trial. 
t  (95)  7  &  8  Vict.  c.  110,  s.  45. 

(96)  Fi9x  y.  FrUh,  10  M.  &  W.  131 ;  see  also  Higgitu  y.  Senior,  8  M.  & 
W.  834,  and  pott,  secta.  8  and  9.t 

(97)  Vide  pott. 

(98)  Bex  y.  M*Keay,  Pasch.  1826.  Prisoner  was  indicted  for  disposing  of 
a  foiged  1/.  note  of  the  Royal  Bank  of  Scotland.  A  charter  was  proyed 
enabling  the  bank  to  increase  its  capital,  and  a  derk  proved  that  the  bank 
was  in  the  constant  habit  of  issuing  such  notes,  but  no  charter  was  proved 
giving  them  such  power:  on  referring  to  48  Geo.  III.  c.  149,  s.  14,  and  55 
Geo.  III.  c.  184,  s.  23,  Hullock,  B.,  who  tried  the  prisoner,  thought  such 
power  was  sufficiently  recognised  by  those  statutes,  and  the  other  judges 
sgreed  vrith  him. 
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executor,  or  trustee,  he  should  take  care,  if  he  mean  to 
exempt  himself  from  personal  responsibility,  to  use  clear 
and  explicit  words  to  show  that  intention. 

Thus,  if  a  broker  sell  goods,  and  draw  upon  the  buyer  in 
favour  of  his  principal,  he  wiU  be  liable  upon  the  bill,  if  it  be 
dishonoured,  unless  he  use  special  words  to  prevent  it ;  (99) 
And  may  be  sued  thereon  by  his  principal.  (99) 
So,  if  an  agent  for  A.  draw  upon  B.  in  favour  of  C, 
though  he  direct  B.  to  place  the  amount  to  A.^s  debit,  he 
will  be  personally  liable  to  C,  if  the  bill  be  not  paid,  unless 
he  use  proper  words  to  prevent  such  liability.  (100) 
And  this,  though  C.  knew  he  was  only  agent.  (100) 
-f-So,  if  an  agent  for  A.,  whose  duty  it  is  to  draw  a  bill 
in  favour  of  B.,  draw  it  in  his  own  name,  though  at  B.'*s 
request  and  for  his  convenience,  the  agent  will  be  per- 
sonally liable  upon  it  in  an  action  by  B.  (101) 


(99)  Lefemre  ▼.  Lloydf  5  Taunt.  749.  Defendant,  as  broker,  sold  cotton 
for  plaintiff  at  two  months'  credit,  and  drew  on  the  seller  for  the  amount  in 
£BTOur  of  plaintiff;  the  bill  being  dishonoured,  plaintiff  sued  defendant  on  the 
bill ;  and  Gibbs,  C.  J.,  at  the  trial,  held,  that  as  defendant  had  put  his  name 
upon  the  bill,  however  imprudent  that  was,  all  the  legal  consequences  of  that 
act  attached  upon  him,  and  Terdict  for  plaintiff:  and  on  motion  for  a  new 
trial,  the  Court  agreed  with  him ;  for  by  drawing  the  bill,  defendant  removed 
from  plaintiff  all  consideration  of  the  buyer's  responsibility.    Role  refused. 

(100)  Leadbiiier  v.  Farrow,  5  M.  &  S.  349,  in  B.  R.  Plaintiff  wanted  a 
bill  upon  London  for  50/.,  and  sent  to  defendant,  whom  he  knew  to  be  agent 
to  the  Durham  Bank  at  Hexham :  defendant  drew  a  bill  accordingly,  *'  Pay  to 
the  order  of  Mr.  Leadbitter  50/.,  value  received,  which  place  to  the  account 
of  the  Durham  Bank,  as  advised,  C.  Farrow.  To  Messrs.  A.  and  B.  London." 
In  an  action  thereon,  the  defendant  urged  that  he  was  not  personally  liable, 
or  at  least  that  the  plaintiff,  who  knew  him  to  be  only  agent,  could  not  sue 
him ;  but,  on  a  case  reserved,  the  Court  held  his  signature  pledged  his  0¥m 
credit,  and  that  only,  and  that  he  was  therefore  liable. 

t(lOl)  Sowerby  v.  Butcher,  2  C.  &  M.  368.  Robert  Butcher  having 
bought,  as  broker  for  third  persons,  a  cargo  of  coal  finom  plaintiffb,  signed  a 
bill  as  drawer  in  fsvour  of  plaintiffs,  on  the  purchasers,  which  they  returned 
unaccepted  as  being  at  too  short  a  date.  He  then  requested  them  to  prepare 
another  bill  at  a  longer  date,  which  they  did  and  sent  to  him.  When  this 
arrived  he  had  left  his  place  of  business  in  embarrassments,  and  defendant, 
his  brother,  had  come  to  investigate  his  affairs.  Plaintiffs'  agent,  who  brought 
the  bill,  being  informed  of  his  absence,  requested  defendant,  for  their  con* 
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And  evidence  is  not  admissible  to  show  that  a  person, 
a^ing  a  bill  or  note,  as  maker  or  indorser,  in  his  own  name, 
which  is  not  the  name  of  a  firm,  signed  it  as  an  agent  only, 
either  to  charge  others  or  discharge  himself.  (102)  "f- 

So,  if  a  bill  be  addressed  to  a  man  as  cashier  of  a  par- 
ticular company,  though  it  direct  him  to  place  it  to  the 
company'*8  account,  an  acceptance  upon  it  by  him  wiU 
bind  him  personally,  unless  he  use  special  words  to  prevent 
it.  (103) 

So,  if  an  agent  employed  to  buy  bills  get  them  payable 
to  himself,  and  indorse  them  generally,  he  will  be  liable 
upon  that  indorsement  even  to  his  own  employer  (104) :  to 

venienoe,  to  sign  it,  which  he  did  in  his  own  name  t  upon  point  leserred,  the 
Cofurt  held  that  he  was  liable  upon  it  at  their  snit,  for  that  if  a  party  puts  his 
name  to  a  bill  he  becomes  personally  responsible,  unless  in  terms  he  qualifies 
that  responsibility. 

(102)  Per  Cfmr.  Beckham  ▼.  Knighi,  4  Bing.  N.  C.  243 ;  BeekMam  t. 
J>raJte,  9  M.  &  W.  79.t 

(103)  Tkomas  t.  BUhop,  Str.  955.  A  bill  for  200/.  was  drawn  upon  the 
defendant  by  the  description  of  "Mr.  H.  Bishop,  cashier  of  the  York 
BoildiBga  Company,  at  their  house  in  Winchester  Street,  London;"  and  the 
bin  cfirected  him  to  place  the  200/.  to  the  account  of  the  company.  The 
defendant  accepted  the  bill ;  but,  on  being  sued,  insisted  that  the  acceptance 
Ad  not  bind  him  personally,  and  gave  in  evidence  that  the  letter  of  advice 
froak  the  drawer  of  the  bill  was  sent  to  the  company.  But  Page,  J.,  directed 
the  jury  to  find  for  the  plaintiff,  which  they  did ;  and  upon  a  rule  to  show 
esose  why  there  should  not  be  a  new  trisl,  the  whole  Court  held  the  direction 
T%fat ;  that  the  addition  to  the  defendant's  name  was  only  to  describe  him 
with  more  certainty,  and  to  point  out  where  he  was  to  be  found ;  that  the 
directioa  to  place  the  money  to  the  account  of  the  company  was  for  the  use 
of  the  drawee  only ;  and  that  the  letter  of  advice  could  not  vary  the  case 
against  an  indorsee  (which  the  plaintiff  was),  because  an  indorsee  could  only 
kmk  to  the  bUl  itself . 

(104)  O^mpy  v.  Harden,  Holt,  342 ;  2  Marsh,  404  ;  7  Taunt.  159.  Plain- 
tiir  employed  defendant  at  a  commission  of  lOt.  per  cent,  to  procure  him  bills 
on  Portugalr  and  to  transmit  them  to  him  in  Paris ;  defendant  got  bills 
pSEyable  to  his  own  order,  and  indorsed  them  generally,  without  restriction ; 
filaintiff  afterwards  sued  him  on  this  indorsement,  and  defendant  insisted 
that,  under  the  drcumstanoes,  this  indorsement  did  not  make  him  liable  to 
pilamnff ;  but,  on  rule  nisi  to  set  aside  verdict  for  plaintiff,  the  Court  thought 
it  did ;  for,  had  defendant  meant  to  ezdude  his  liability,  he  should  have  given 
a  quslified  indonement.    Rule  refused. 

a 
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Iisfe  exempted  himedf  he  shoold  hmYe  got  the  bills  made 
pejaUe  to  his  onplo jer,  or  should  hsve  introduced  into  his 
indoraement  woids  to  exdnde  his  peraoual  reqxmsibility. 

But,  if  aman  onployed  to  get  a  bill  diaooonted  be  miable 
to  eflect  it  without  indorsiDg  it,  though  he  bind  himself  to 
the  indonee,  he  will  be  intitled  to  be  indemnified  by  his 
employer.  (105) 

Though  his  empfeyer%  name  be  not  upon  the  bill.  (105) 

If  a  bill  or  note  import  to  be  drawn,  accepted,  or  in- 
doned,  by  procuration,  it  will  not  bind  the  principal  unless 
it  be  within  the  agents  pow».  (106) 

Therefore,  Soever  takes  a  bill  upon  an  indorsement 
by  procuration  shoold  satisfy  himsdf  that  the  agent  has 
power  to  indorse ;  he  should  look  to  his  powers  for  that 
purpose.  (107) 


(lOft)  Ar  pmrt^  JMftiii,  1  Bock.  115.  Nuui  and  Barber  emiiloyed 
Watacm  and  Co.  to  get  bOh  of  Nunii  and  Baiber  diaoomted.  Nium  and 
Baibeir'a  namea  iicr  not  vpon  tlw  biDs,  and  Wataon  and  Go.  woe  ohlised  to 
indoraa  tlieni :  both  hooMa  became  bankntyUy  and  diananda  baTing  been 
made  vpon  Watson  and  Co.'a  indonementa,  tiidr  aainsncca  daimed  against 
tlM  estate  of  Nunn  and  Baiber;  and  upon  bearing,  Loid  Eldon  thoogbt  Nonn 
and  Baiber'a  estate  fiabla  to  relieve  tbal  of  Wataon  and  Co.:  be  alloired  them 
to  niake  a  eiai■^  dlieeted  tbal  n  dividend  upon  their  claim  sboidd  be  reaerredt 
and  lefenvd  it  to  the  commissionen  to  say  for  what  sum  they  ought  to  protOt 
with  liberty  to  state  any  special  circamstances.  fSee  jy— lly  t.  flandwssa, 
1  C  A  M.  4e7.t 

(106)  Aiwd  ▼,  Iftnwfcifr,  7  B,  A  C.  278.  Defendant  gave  bia  w^b  one 
power  of  atteney,  authorising  her,  amoogsK  other  things,  for  blm  and  in  his 
name  and  to  his  oae,  to  indorse  and  negotiate  bills.  He  afteiwaiJs  gave  her 
another  power,  to  pay  and  accept  bills  drawn  by  his  agent  as  occasion  should 
leqnire.  Defendant  iras  in  a  hoose  of  trsde  vdth  several  partnera.  Buileigfa 
acted  here  as  defendant's  agent,  and  he  acted  also  as  agent  for  the  honse. 
He  drew  upon  defendant  for  asoney  owing  by  the  house,  and  defendant's  wife 
accepted  the  UlL  Plaintiff  diacounted  it,  and  on  case,  the  question  was, 
whether  Ae  wife's  acceptance  iras  vrananted  by  the  powers.  The  time 
judges  thought  it  vras  not;  for  Bnrieigh  £d  not  draw  this  bill  in  the  charac- 
ter of  defendant's  agent,  and,  the  acceptance  importing  to  be  by  proenrataont 
plaiatift  ahould  have  satisfied  themadves  it  was  within  the  wife's  anthori^. 
Pbstea  to  defendant.    fSee  I'teni  t.  .FUien,  7  M.  &  6.  513.t 

(107)  Em  htdim  Qmpmp  ▼.  TWIIen,  3  B.  &  C.  280.  Three  biUs  Vftm 
the  But  India  Company  were  payable  to  Hope  or  order :  they  got  into  the 
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Otherwise,  he  may  be  unable  to  enforce  payment ;  (107) 

And  may  even  be  liable  to  refmid,  if  payment  has  been 
made  to  him,  (107) 

Or  to  any  subsequent  holder.  (107) 

Bat  a  defect  in  the  power  of  the  agent  will  not  subject 
an  innocent  holder  to  refund,  if  he  has  obtained  pay- 
ment; (107) 

Especially  if  the  person  paying  inspected  the  power 
before  he  paid,  (107) 

And  the  holder  had  no  opportunity  of  so  doing.  (107) 

Sec.  9. — If  a  man  draw  a  bill  or  note  as  executor  of 
J.  S.,  and  sign  it  in  terms  as  such,  yet  if  it  be  in  a  form 
which  implies  assets,  or  will  procure  forbearance,  it  will 
bind  him  personally.  (108) 

pcMficaaon  of  Card,  who  indorsed  them  '*  bj  procuration  for  Hope."  Card 
had  a  power  of  attorney  from  Hope,  but  it  was  not  sufficient  to  warrant  these 
isdonements.  From  Card  the  bills  passed  to  Dalies  and  Card,  and  they 
iadoned  them  to  defeodanta,  their  bankers :  the  Company  required  to  see 
Hspc'a  power  to  Card,  and  it  was  shown  them,  and  they  registered  it  in  their 
books :  the  bills  were  afterwards  presented  for  payment  by  defendants,  the 
CusMpaiiy  paid  them,  and  Davies  and  Card  drew  the  money  from  defendants. 
Hope's  representatiyes  afterwards  enforced  payment  over  again  from  the  Com* 
pasy,  on  the  gnnmd  that  Card's  indonement  was  unauthorized :  and  the 
Cooapaaiy  then  sued  defendants,  on  the  ground  that  they  were  to  be  taken  to 
hcfc  ^oaeiied  for  the  validity  of  Card's  indorsement.  But  on  special  verdict, 
the  Court  held,  that  defendants  could  not  be  taken  to  have  given  any  such 
;  that  they  were  at  least  equally  innocent  with  plaintiffii,  and  then,  it 
against  conscience  in  them  to  retain  the  money,  they  were  not 
lifliile  to  refund  it ;  and,  in  truth,  Uame  vras  rather  imputable  to  plaintiffii ; 
for  phuntifls  saw  the  power,  and  had  the  opportunity  of  judging  what  it 
aMiAoated,  and  defendants  did  not  appear  ever  to  have  seen  it.  Judgment 
for  defendanta. 

(108)  CSUUf  T.  Mmmu  and  Bowlet,  2  B.  &  Bing.  460.  Defendants 
s%nod  this  note,  **  As  executors  to  J.  S.  we  severally  and  jointly  promise  to 
p^  plaintiff  2001.  on  demand,  together  with  interest:"  they  were  sued 
thereon,  and  then  contended  that  it  only  bound  them  as  executors ;  but  on 
deanrrer,  liie  Court  were  dear  it  bound  them  personally :  it  admitted  assets, 
and  tended  to  procure  forbearance,  and,  as  a  several  note  from  each,  would 
bind  the  execotor  of  whoever  died  first,  and  ultimately  the  executors  of  both ; 
■n  effoct  it  vroold  not  have  if  it  bound  them  as  executors  only. 

02 
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If  an  executor  mean  to*limit  his  responsibility,  he  should 
confine  his  stipulation,  viz.  to  pay  out  of  the  estate ;  and  if 
an  executor  indorse,  it  binds  him  personally.  (109) 

So,  if  drainage  or  inclosure  commissioners  draw  upon  the 
banker  appointed  by  the  act,  they  may  be  personally  liable, 
unless  they  use  proper  words  to  prevent  it ;  though  the  bill 
import  to  be  drawn  on  the  drainage  or  inclosure  account, 
and  direct  the  money  to  be  placed  to  their  account  as  com- 
missioners. (110) 

-f*So,  if  parish  officers  sign  a  note  by  which  they  promise 
to  pay  a  sum,  describing  themselves  as  **  churchwardens 
and  overseers,^  they  will  be  personally  liable  on  it,  (111) 

Though  the  sum  for  which  it  be  given  was  a  loan  for  the 
use  of  the  parish,  (lll)"}- 

Sbc.  10. — It  is  no  objection  to  a  bill  or  note  that  it  is 
payable  or  indorsed  to  a  person  who,  at  the  time  it  was 
given,  was  an  alien  enemy,  if  it  were  given  to  him  in  his 

(109)  King  t.  Tkom,  1  T.  R.  487.  The  Court  held,  that  upon  a  bill  pay- 
able to  several  a«  executors,  they  might  sue  as  executors :  and,  per  BuUer»  J., 
**  if  they  indorse,  they  are  liable  personally,  and  not  as  executors ;  for,  their 
indorsement  would  not  give  an  action  against  the  eifiects  of  the  testator." 
t  See  Atpmali  v.  Wake,  10  Bing.  51 ;  Ridomi  ▼.  Brittow,  anie,  p.  40.t 

(110)  Eaitm  V.  BeU,  5  B.  &  Aid.  34.  Defendants  were  inclosure  com- 
missioners, and  plaintiff  the  banker  under  the  act :  the  act  authorized  the 
commissioners  to  raise  money  by  rate,  and  directed  that  persons  advancing 
money  for  the  purposes  of  the  act  should  be  repaid  with  interest  out  of  the 
moneys  the  commissioners  should  raise :  defSendants  drew  on  pluntiff  in  this 
form :  '*  Messrs.  E.  •^  Pay  A.  or  bearer,  402.  on  account  of  the  public  drain* 
Ing,  and  place  the  same  to  our  account  as  commissioners  of  the  Frodsham  in- 
closure :"  Plaintiff  sued  defendants  personally ;  and  Dallas,  C.  J.,  left  it  to 
the  jury  whether  credit  was  given  by  plaintiff  to  defendants  personally,  or  to 
the  fund  they  had  to  raise :  the  jury  thought  it  given  to  defendanta  personally ; 
and,  on  case,  the  Court  thought  them  right,  and  plaintiff  had  judgment. 

t(lll)  Rew  V.  Peitet  amd  othere,  1  Ad.  &  E.  196.  In  an  action  against 
defendants  as  makers  of  three  notes,  it  appeared  that  at  a  vestry  of  the  parish 
of  Chingford,  it  was  resolved,  that  the  churchwardens  and  overseers  should 
borrow  the  amount  of  these  notes,  and  they  were  signed  by  dcfiendants  as 
follows : — **  Joseph  Pettet,  George  Wanger,  Churchwardens,  for  the  parish  of 
Chingford ;  James  Freeman,  Overseer.''  Upon  a  plea  of  the  Statute  of  Limita- 
tions and  p(^t  reserved,  the  Court  held  that  payments  of  interest  by  the 
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own  country  by  a  British  subject  who  was  then  a  prisoner 
there.  (112) 

And  it  is  no  objection  to  an  action  on  such  a  bill,  that  it 
is  brought  as  to  part  in  trust  for  an  alien  enemy.  (113) 

So,  it  is  no  objection  to  an  action  on  such  a  bill  that  it 
was  g^ven  whilst  an  act  of  parliament  was  in  force  which 
made  it  penal  to  pay  such  bills,  if  after  the  act  expired 
there  were  a  promise  to  pay  it.  (114) 

defeDdanU'  tuccesson  took  the  cue  out  of  the  statute ;  and  that  as  defendants 
oould  not  bind  themselTes  as  parish  officers  they  contracted  as  indiTiduals, 
and  were  personally  liablcf 

(112)  AiUome  ▼.  Monkead,  6  Taunt.  237.  Sir  John  Morshead,  Tyndall, 
and  Estwick,  were  prisoners  of  war  at  Verdun  in  Fhmce.  Sir  John  Morshead 
drew  bills  on  defendant,  some  payable  to  Tyndall,  and  some  to  Estwick ;  they 
indorsed  them  to  plaintiff,  a  banker  at  Verdun.  Defendant  accepted  them ; 
but  on  being  sued  thereon  at  the  return  of  peace,  he  insisted  that  the  indorse- 
ment, as  being  made  during  war,  wis  void :  Gibbs,  C.  J.,  thought  otherwise ; 
and  on  motion  for  a  new  trial,  the  whole  Court  agreed  with  him,  and  the 
plaintiff  reooTcred. 

(113)  Bambui  t.  Monkead,  hart,,  6  Taunt.  332.  Indorsee  against  acceptor 
on  bills  drawn  by  an  English  prisoner  in  France  in  favour  of  Borau  Basti,  and 
indoned  to  plaintiff;  defence,  that  plaintiff  was  only  a  trustee,  except  as  to  a 
soull  part,  for  an  alien  enemy :  bat  Gibbs,  C.  J.,  thought  pUuntiff  entitled  to 
a  verdict  for  the  whole ;  and  verdict  accordingly. 

(114)  Duhammtl  v.  Pickering ^  2  Stark.  90.  Defendant  was  a  prisoner  of 
war  in  France  in  1795,  and  drew  four  bills  on  Wishaw  in  England,  payable  to 
La  TaiUeor,  an  alien  enemy  residing  in  France :  by  34  Geo.  III.  c.  9,  s.  4,  if 
any  person  paid  any  bill  drawn  in  France  during  the  war,  he  was  liable  to 
fiMfeit  double  value,  and  the  payment  was  annulled.  On  the  peace  in  1802, 
defendant  wrote  to  La  Tailleur's  agent,  promising  payment :  this  action  was 
brought  by  La  Tailleur's  administrator.  It  was  insisted  that  the  statute  was 
a  bar  to  plaintiff's  claim ;  and  Lord  EUenborough  said,  no  doubt  the  bills 
were  void  in  their  creation  as  bills  to  be  enforced  in  this  country,  but  they 
might  constitute  the  basis  of  a  promise  on  the  return  of  peace;  and  he 
thought  the  promise  in  defendant's  letter  removed  all  doubt  on  the  subject ; 
and  plaintiff  had  a  verdict  for  pruicipal  and  interest. 
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CHAPTER  III. 

SscT.  1.  0/the  StoM^  upon  a  BUI  or  Note^  and  eonMquenee  of 
Neglect  to  have  Stamp  thereon, 

2.  0/  the  Stan^  on  Notes  made  out  of  Great  Britain, 

p.  91. 

3.  on  BUU  sketched  out  in  Great  Britain, 

and  signed  abroad,  p.  92. 

4.  on  Bills  signed  out  of  Great  Britain,  but 

filled  up  here,  p.  92. 

5.  0/ Bills  or  Notes  dated  abroad  but  made  here,  p.  93. 

6.  Excepted  Bills  and  Notes,  p.  94. 

7.  Frauds  as  to  Draughts  on  Bankers,  Penalty,  p.  96. 

8.  Amount  of  Duty,  p.  97* 

9.  not  to  be  counted  on  Interest,  p.  104. 

10.  What  Bills  or  Notes  are  to  be  considered  as  exceeding 

sixty  days  after  sight,  or  two  months  after  date, 
p.  104. 
1 1  •  Consequence  of  dating  forward  to  evade  this  Duty,  p.  1 06 . 

12.  Species  of  Stany^— -right  Denomination — Dies,  p.  106. 

13.  Time  qfstampi$ig,  p.  110. 

14.  On  re4ssuable  Notes — and   what   Notes   re^issuabie, 

p.  111. 

15.  Want  or  Defect  of  Stamp,  how  to  be  taken  advantage 
,       o/,  p.  116. 

Thb  paper,  parchment,  vellum,  or  other  matter,  whereon  a 
bill  or  note  made  in  Great  Britain  is  written,  must,  except 
in  a  few  instances,  be  stamped  (1)  before  the  bill  or  note  is 

(1)  The  last  stamp  act,  namely,  55  Geo.  III.  c.  184,  does  not  in  terms 
require  that  the  paper,  &c.  should  he  stamped  heibre  the  bill  or  note  is 
written  thereon ;  hut,  hy  31  Geo.  III.  c.  25,  s.  19,  it  is  enacted,  That  aU 
vellum,  parchment,  and  paper,  liahle  to  any  stamp  duty  hy  that  act,  shall, 
before  any  of  the  matters  or  things  thereby  chari^ed  shaU  be  engrossed, 
printed,  or  written  thereupon,  be  brought  to  the  head  office  fcnr  stamping 
▼ellum,  parchment,  or  paper ;  and  the  commissioners,  by  themselves,  or  by 
their  officers  employed  under  them,  shall  and  may,  from  time  to  time,  stamp 
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writtoi ;  otherwise,  the  (2)  party  making,  signing,  or 
issuing  it,  or  causing  it  to  be  made,  signed,  or  issued,  or 
accq)ting  or  paying  it,  or  causing  or  permitting  it  to  be 
accepted  or  paid,  will  be  liable  to  a  penalty  of  50/.,  and  the 
bill  or  note  will  (3)  not  be  available  in  law  or  equity. 


and  Bunrk  any  qnantities  or  parcels  of  Telliim,  parchment,  or  paper,  before  any 
(tf  the  mattera  or  thinga  thereby  charged  ahaQ  be  engroiaed,  printed,  or 
written  thereupon,  upon  payment  of  the  aereral  dntiea  payable  for  the  lame 
by  Tbrtne  of  this  act.  And  no  bill  of  exchange,  promissory  note,  or  other 
note,  draft  or  order,  liable  to  the  duties  by  this  act  imposed,  or  any  of  them, 
shall  be  pleaded  or  giren  In  evidence  in  any  oonrt,  or  admitted  In  any  court 
to  be  good,  uaeliil,  or  available  In  law  or  equity,  unless  the  vellum,  paiehment, 
or  paper,  <m  which  such  bill  of  exchange,  promissory  note,  or  other  note^ 
draft  or  order,  shall  be  engrossed,  printed,  written,  or  made,  shall  be  stamped 
or  marked  with  a  lawful  stamp  or  mark,  to  denote  the  rate  or  duty  as  by  that 
act  is  directed,  or  some  higher  rate  or  duty  in  that  act  contained ;  and  it  shaU 
not  be  lawful  for  the  said  commissioners,  or  their  officers,  to  stamp  or  mark 
aoy  velliun,  parchment,  or  paper,  with  any  stamp  or  mark  directed  to  be  used 
or  provided  by  virtue  of  that  act,  at  any  time  after  any  bill  of  exchange,  pro- 
missory  note,  or  other  i)ote,  draft  or  order,  shall  be  engrossed,  written,  or 
printed  thereon,  under  any  pretence  whatever.  And,  by  65  Geo.  III.  c  184, 
s.  3,  the  oommissioners  are  authorized  to  do  all  things  necessary  for  carrying 
that  act  into  execution,  in  the  UJte  manner  as  former  oommissioners  have  been 
anUioazed  to  do,  for  carrying  into  execution  former  acts ;  and,  by  s.  8,  all 
powers,  provisions,  clauses,  regulations  and  directions,  relating  to  former 
duties,  are  extended  to  the  duties  by  that  act  imposed.  The  34  Geo. .  III. 
c  32,  anthoriziug  the  commissioners  to  stamp  bills,  &c.  after  they  were 
drawn,  on  payment  of  a  certain  penalty,  was  only  a  temporary  act  and  has 
long  since  expired,    f  See  Bradlep  v.  BordUey,  poit.f 

(2)  By  55  Geo.  III.  c.  184,  s.  11,  it  is  enacted,  That  if  any  person  or 
persons  shall  make,  sign,  or  issue,  or  cause  to  be  made,  signed,  or  issued, 
or  shall  accept  or  pay,  or  cause  or  permit  to  be  accepted  or  paid,  any  biU^of 
exdiaoge,  draught  or  order,  or  promissory  note  for  the  payment  of  money 
liable  to  any  of  the  duties  imposed  by  that  act,  without  the  same  being  duly 
siamped  for  denoting  the  duty  thereby  charged  thereon,  he,  she,  or  they, 
shall,  for  every  such  offence,  forfeit  the  sum  of  50iL 

(3)  See  31  Geo.  III.  c.  25,  s.  19,  n^tra,  p.  86.  By  55  Geo.  III.  c.  184, 
s.  8,  all  the  powers,  provisions,  clauses,  regulations  and  directions,  fines,  for- 
iettures,  pains  and  penalties,  contained  in  and  imposed  by  the  several  acts  of 
pariiament  relating  to  the  duties  hereby  repealed,  and  the  several  acts  of  par- 
iisnent  relating  to  any  prior  duties  of  the  same  kind  and  description,  shall  be 
of  full  force  and  effect,  with  respect  to  the  duties  hereby  granted,  and  to  the 
Tdlnm,  parchment,  and  paper  instruments,  matters  and  things  charged,  or 
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f  It  will  not  be  available  even  in  the  hands  of  an  innocent 
holder,  who  gave  full  value  for  it.  (4) 

And  it  cannot  be  received  in  evidence  in  any  way  as  a 
security.  (5)  f 

And  an  acknowledgment  by  the  acceptor  of  an  un- 
stamped bill  or  note  of  liability  upon  such  bill  or  note  will 
not  entitle  the  indorsee  to  recover  as  upon  an  account  stated, 
for  to  make  out  the  title  as  indorsee  the  bill  ought  to  be 
produced  and  read.  (6) 

But  the  existence  of  such  unstamped  bill  or  note  will  not 
prevent  an  acknowledgment  by  the  acceptor  from  being 
evidence  on  the  account  stated,  if  it  acknowledge  the  debt 
without  referring  to,  or  independently  of  the  bill  or  note.  (6) 

"fNor  can  an  unstamped  bill  or  note  be  received  in 


chargeable  therein,  as  far  as  the  same  are  or  shall  he  applicable,  in  aU  cases 
not  hereby  expressly  provided  for ;  and  shaU  be  observed,  applied,  eniorced, 
and  put  in  execation,  for  the  raisingi  levying,  collecting,  and  secnring  of  the 
said  duties  hereby  granted,  and  otherwise  relating  thereto,  so  far  as  the  same 
shall  not  be  suspended  by,  and  shall  be  consistent  with,  the  express  provi&ons 
of  this  act,  as  fully  and  effectually,  to  all  intents  and  purposes,  as  if  the  same 
had  been  herein  repeated,  and  specially  enacted  with  reference  to  the  said 
duties  hereby  granted,    f^ee  F^eld  v.  Woodt^  7  Ad.  &  E.  IH.f 

(4)  Ex  parte  Jfannert,  poMtf  n.  23 ;  fSteadman  v.  Duhamel,  pott,  n.  24. 

(5)  milianu  v.  Gerry,  10  M.  &  W.  296 ;   Buxton  v.  Qtmith,  12  M.  & 
W.  426.t 

(6)  Jardine  v.  Payne,  1  B.  &  Ad.  663.  In  an  action  by  indorsee  against 
acceptor  of  a  bill,  with  a  count  upon  an  account  stated,  it  appeared  that  the 
bill  was  on  an  insufficient  stamp,  and  the  plaintiff,  abandoning  the  count  on 
the  bill,  relied  on  two  letters  as  evidence  on  the  other  count.  One  of  these 
was  addressed  by  defendant  *'  To  the  gentleman  who  calls  with  the  biU,"  and 
contained  an  apology  for  not  paying  it,  accompanied  by  a  request  of  renewal 
for  a  month;  the  other  to  plaintiff's  attorney,  stating  that  he  had  not  the 
money,  and  unless  some  money  he  expected  was  paid  him,  he  could  not  take 
up  the  bill ;  but  **  if  plaintiff  would  draw  on  him  at  a  month  he  should  be  pre- 
pared to  meet  it."  After  argument  on  rule  nisi  to  enter  a  nonsuit,  and  time 
taken  to  consider,  the  Court  held,  that  these  letters  did  not  entitle  the  plaintiff 
to  a  verdict ;  they  were  not  an  independent  acknowledgment  of  a  debt,  but  an 
ackowledgment  of  a  debt  to  the  person  legally  entitled  to  the  bill ;  that  to 
give  plaintiff  a  right  under  that  acknowledgment,  he  was  bound  to  prodoee 
and  read  the  biU,  and  that,  for  want  of  a  proper  stamp,  he  could  not  do. 

N.  The  second  letter  did  not  mention  the  amount  of  the  bill,  the  first  did. 
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evidence  as  an  acknowledgment  to  prevent  the  operation  of 
the  Statute  of  Limitations.  (7) 

Nor  can  a  post-dated,  unstamped  cheque  be  given  in 
evidence  upon  a  count  for  money  paid.  (8) 

So  an  unstamped  bill  drawn  and  accepted  as  a  renewal, 
upon  the  back  of  another  bill,  from  which  the  name  of  the 
acceptor  was  then  erased,  cannot  be  lud  before  the  jury, 
even  as  evidence  in  an  action  on  the  original  bill  that 
it  vras  cancelled  with  the  drawer'^s  consent.  (9)  "f* 

And  no  hiches  by  the  holder  will  make  an  unstamped  bill 
or  note  amount  to  payment  of  a  prior  debt  (10);  even 
though  the  bill,  but  for  such  laches,  would  have  been 
paid.  (10) 

But  an  unstamped  biO  or  note  may  be  looked  at  for 
a  collateral  purpose ;  as  to  judge  whether  the  party  signing 

it  was  drunk  or  sober  at  the  time.  (11) 

.  ■■  - 1     .  .^  -I  ■■  — 

t(7)  Jmu9  ▼.  tfyder,  4  M.  &  W.  32. 

(8)  SemrU  t.  Norttm,  9  M.  &  W.  309. 

(9)  Swteimg  ▼.  iSfalft,  9  B.  &  C.  365.t 

(10)  Wiiton  ▼.  Vf$ar,  4  Ttnnt.  288.  Action  for  goods  lold ;  defence, 
ptjment.  Defendant  had  indoned  to  plaintiff  a  bill  for  the  amoont,  and 
plaintiff  had  neglected  to  present  it  for  payment.  The  biQ  appeared  to  be 
npon  a  stamp  of  less  than  the  proper  amoont,  bat  defendant  proved  that  it 
wodd  nevertheless  have  been  paid  by  the  acceptor,  had  it  been  presented : 
Mansfield,  C.  J.,  held  at  the  trial,  that  the  defect  in  the  stamp  prednded  the 
defendant  from  having  this  considered  as  payment ;  and  the  Coort,  on  motion, 
eoncDxred;  and  role  refesed. 

Omdif  ▼.  Marriott,  1  B.  &  Ad.  696.  In  an  action  for  goods  sold,  it  ap- 
peved  defendant  had  indoned  a  bin  to  plaintiff  for  the  amount :  that  the  biU 
had  been  dishonomed,  and  that  no  notice  had  been  given  to  defendant  of  its 
^honour,  bat  it  also  appeared  that  the  bill  was  not  npon  a  proper  stamp. 
Lord  Tenterden  thought  that  on  that  account  it  could  not  be  considered  pay- 
ment, and  that  notice  of  its  dishonour  was  unnecessary,  but  he  reserved  the 
point.  On  motion  for  a  nonsuit  the  Court  agreed  with  him,  and  refused  a 
rule. 

(11)  Grie^ofy  V.  Fraxer,  3  Camp.  454.  In  an  action  for  money  lent,  the 
defence  vras  that  defendant  was  drunk  at  the  time,  and  imposed  on  by  plain- 
tiff; and  plaintiff  having  produced  an  unstamped  note  which  defendant  gave 
for  the  money  at  the  time,  it  vras  made  a  question  whether  the  note  could  be 
looked  at  to  strengthen  or  repel  the  imputation  of  drunkenness,  and  Lord 
EBenborou^  held  it  might ;  he  said  it  could  not  be  produced  in  evidence  as 
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-f^Or  to  show  the  transaction  upon  which  it  was  given  to 
have  been  void  for  firaud  (12),  or  iUegality.  (13) 

Or  for  the  purpose  of  showing  that  it  was  not  good, 
useful,  or  available,  as  that  it  could  not  operate  as  payment, 
because  it  was  not  stamped.  (14)  f 

And  the  forging  a  bill  or  note  on  unstamped  paper,  or 


a  secorityi  or  to  prove  the  loan,  bnt  he  thought  it  might  be  looked  at  as  a 
contemponury  uniting  to  prove  or  disproTe  the  fraud ;  it  was  acoofding^y  put 
in,  and  having  the  appearance  of  being  vrritten  by  a  drunken  man,  verdict  for 
defendant. 

The  bill  vras  probably  looked  at,  at  plaintiff's  instance. 

t  (12)  Keable  v.  Payne,  8  Ad.  &  B.  555.  In  assumpsit  for  the  price  of 
some  cattle,  plaintiff  proved  that  one  Mann  agreed  to  purchase  them  of  bim, 
and  gave  a  cheque  for  the  price,  which  Mann  knew  would  not  be  paid. 
Mann  then  sold  them  to  defendant,  and  plaintiff  sought  to  recover  the  value 
from  him,  on  the  ground  that  the  transaction  on  Mann's  part  was  a  fraud,  that 
no  property,  therefore,  passed  to  him,  and  consequently  not  to  defendant. 
The  cheque,  which  had  been  dishonoured,  was  produced  on  the  trial  un- 
stamped, and  its  reception  in  evidence  vras  objected  to  by  defendant,  beeaase 
it  had  been  issued  moro  than  ten  miles  from  the  place  where  it  vras  payable. 
Bosanquet,  J.,  received  the  evidence,  and  upon  argument  of  a  rule  nisi  for  a 
new  trial  on  that  ground,  the  Court  held,  that  the  instrument  being  produced 
to  show  the  fraud,  and  its  validity  being  no  point  in  plaintiff's  case,  it  vras 
properly  received,  and  discharged  the  rule.  See  Bex  v.  FneU,  4  Car.  &  P.  592. 

(13)  Nath  V.  Dimeomb,  1  M.  &  Rob.  104 ;  Coppoek  v.  Bower,  4  M.&  W* 
361. 

(14)  Smart  v.  Nokett  6  M.  &  Gr.  911.  In  an  action  for  money  lent  and 
upon  an  account  stated,  plaintiff  produced  a  memorandum  written  by  defend- 
ant, as  follows  :— 

«,*v«/v  r  ^500  cash. 

*»«^1  500  wn. 

33  6«.  Sd.  interest. 


£533  69.  Sd,    Bill  at  four  months'  date  at  the  rate  of  20  per  cent. 

Plaintiff  then  proposed  to  put  in  this  bill,  which  was  improperly  stamped,  for 
the  purpose  of  negativing  the  inference  of  payment,  but  Cresswell,  J.,  rejected 
it.  The  jury  having  found  a  verdict  for  defendant  upon  a  plea  of  payment ; 
after  argument  on  a  rule  for  a  new  trial,  the  Court  held,  that  as  plaintiff's 
object  in  tendering  the  bill  was  not  to  show  that  it  was  "  good,  useful,  or 
available,"  but  that  the  statement  in  the  memorandum  was  false,  and  the 
instrament  worthless,  it  was  not  within  the  prohibition,  and  consequently 
admissible,  and  made  the  rule  absolutcf 
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uttering  sach  bill  or  note  with  knowledge  of  its  being 
foiged,  and  with  an  intent  to  defraud,  is  as  mnch  an 
offimce  as  if  the  bOl  or  note  were  on  paper  duly 
stamped.  (15) 

Sec.  2. — ^A  note  payable  to  the  bearer  on  demand, 
made,  or  purporting  to  be  made,  out  of  Great  Britain, 
or  purporting  to  be  made  by  or  on  the  behalf  of  any 
person  resident  out  of  Great  Britiun,  (except  where  made 
and  payable  in  Ireland  only,)  (16)  cannot  be  negotiated, 
circulated,  or  offered  or  taken  in  payment,  or  offered 
for  payment  or  paid  here,  unless  it  be  stamped  in  like 
manner  as  a  note  of  the  same  tenor  and  value  made  in 
Great  Britain,  under  a  penalty  upon  the  party  oflending 
therein  of  202. 

(15)  Bix  ▼.  HawJtttwoodf  Pascb.  1783.  The  prisoner  was  oonncted  of 
iBrging  a  hSL  of  ezchinge ;  the  bQl  ivis  on  nnstomped  paper.  Boner,  J., 
thought  the  stamp  acts  men  reYeniie  laws,  and  that  what  was  finserj  before 
those  laws  was  forgery  stiU ;  and  on  the  point  being  sa?ed,  the  judges  aU 
eoBeoRed  that  the  want  of  a  stamp  was  no  ol^ection. 

tConfirmed  in  JImt  ▼.  Mortam,  Mich.  1795,  and  HiL  and  Bast.  1796.t 
See  JUaf  t.  Teagnk,  Mich.  1802,  pott. 

(16)  Bj  55  Geo.  IIL  c.  184,  s.  29,  it  is  enacted.  That  from  and  after  the 
passing  of  this  act,  promissory  notes  fior  the  payment  of  money  to  the  bearer  on 
^tntmA^  made  ont  of  Great  Britain,  or  purporting  to  be  made  oat  of  Great 

lin,  or  purporting  to  be  made  by  or  on  the  behalf  of  any  person  or  persons 
out  of  Great  Britain,  shall  not  be  negotiable,  or  be  negotiated,  or  m^ 
adated,  or  paid,  in  Great  Britain,  whether  the  same  shaU  be  made  payable  in 
Gnat  Britain  or  not,  unless  the  same  shaU  hare  paid  such  duty,  and  be 
stsmped  in  such  manner  as  the  law  requires  for  promissory  notes  of  the  like 
tenor  and  Tslue  made  in  Great  Britain ;  and  if  any  person  or  persons  shall 
circulate  or  negotiate,  or  offer  in  payment,  or  shall  receiYe  or  take  in  payment 
any  such  promissory  note,  or  shall  demand  or  receive  payment  of  the  whole, 
or  any  part,  of  the  money  mentioned  in  such  promissory  note,  from  or  on 
aeoount  of  the  drawer  thereof  in  Great  Britain,  the  same  not  being  duly 
stamped  as  aforesaid ;  or  if  any  person  or  persons  in  Great  Britain  shall  pay, 
or  cause  to  be  paid,  tiie  sum  of  money  expressed  in  any  such  note,  not  being 
duly  stamped  n  aforesaid,  or  any  part  thereof,  either  as  drawer  thereof,  or  in 
pursuance  of  any  nomination  or  appointment  for  that  purpose  therein  con- 
tataedf  the  person  or  persons  so  oflfending  shall  for  every  such  offence  forfeit 
the  sum  of  20/. :  Provided  always,  that  this  clause  shall  not  extend  to  pro- 
missory notes  made  and  payable  only  in  Ireland. 
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Before  this  proTision,  a  note  made  in  (17)  any  part  of 
the  King's  foreign  dominions,  (as  Jamaica,)  where  by  law  a 
stamp  was  neoessaiy,  oonld  not  have  been  received  in 
evidence  here,  unless  it  had  sach  stamp  as  the  law  of  that 
country  was  proved  to  require. 

Sbc.  3. — ^A  bill  dra^m  in  Ireland  with  blanks  for  sum, 
date,  and  drawee's  name,  and  transmitted  to  England  to 
have  the  blanks  filled  up,  though  it  may  require  an  Irish 
stamp,  will  not  require  an  English  one.  (18) 

-f  If  a  bill  be  drawn  abroad  for  one  sum,  and  accepted  here 
for  a  smaller,  and  appear  to  have  been  altered  accordingly, 
the  party  objecting  that  it  requires  a  stamp  must  show  the 
alteration  to  have  been  made  in  England.  (19)  "f 

Sbc.  4.— If  a  biU,  upon  which  a  person  residing  abroad  is 
intended  to  be  drawer,  be  sketched  out  and  accepted  here, 
and  then  transmitted  to  such  person  abroad,  that  he  may 

(17)  Ahm  ▼.  irod^aon,  7  T.  R.  241.  A  note  ins  produced  in  eYidenoe* 
which  had  heen  made  in  Jtinaica;  defendant  ohjected  that  it  oagfat  to  ha^e 
been  stamped,  and  proved  the  law  of  Jamaica  requiring  a  stamp.  Lord 
Kenyon  thought  the  objection  good,  but  suffered  plaintiff  to  take  a  Terdict, 
with  liberty  to  defendant  to  move  to  enter  a  nonsuit.  In  showing  came 
against  a  rule  nisi  obtained  for  such  purpose,  it  was  urged  that  defendant 
could  not  avail  himself  of  an  objection  founded  on  a  revenue  law  of  a  foreign 
eountrj ;  but  Lord  Kenyon  said,  "  I  think  vre  must  resort  to  the  laws  of  the 
country  in  which  the  note  was  made,  and  unless  it  be  good  there,  it  is  not 
obligatory  in  a  court  of  law  here.  But  as  the  pluntiff  might  have  recovered, 
without  this  note,  on  the  giMn/Mn  mcmif ,  let  there  be  a  new  triaL" 

(18)  Smmih  V.  Mmgty,  1  M.  &  S.  87.  Bayley  and  Co.,  of  Waterford  in 
Ireland,  had  one  partner,  Wallace,  resident  in  England,  where  he  carried  on  a 
sepsrate  trade,  and  he  vras  restrained  by  the  articles  of  partnership  from 
drawing  bills  in  the  partnership  name ;  they  sent  him  over  four  signatures 
made  by  them  as  drawers  and  indorsers  on  copper-plate  impressions,  vrith 
blanks  for  dates,  sums,  and  drawees'  names ;  they  vrere  to  be  used  by  him  in 
his  separate  trade,  and  he  filled  them  up  and  used  them  aooordin|^y.  They 
were  on  Irish  stamps  only ;  and  in  an  action  upon  them  against  the  second 
indorser,  it  was  objected  that  they  ought  to  have  had  English  stamps ;  but 
on  a  case  reserved,  the  Court  thought  otherwise ;  because,  they  vrere  kvmi 
fide  rigntd  in  Ireland,  and  therefore  were  to  be  considered  as  SMMle  there. 

t(19)  Htmelm  v.  Bruck,  15  L.  J.,  Q.  B.  343.t 
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agn  his  name  as  drawer,  this  is  to  be  considered  a  foreign 
bill,  and  does  not  require  an  English  stamp ;  (20) 

And  the  acceptor  is  liable  upon  it  though  it  be  un- 
stamped. (20) 

If  the  payee  of  &  foreign  bill,  drawn  in  sets,  indorse  one 
part  to  A.,  and  another  part  to  B.,  in  England,  the  want 
of  an  English  stamp  will  be  no  objection  to  either  indorse* 
ment. 

At  least  it  will  not,  if  A.  and  B*,  and  their  respective  in* 
dorsees  are  not  aware  of  the  fraud  of  the  payee.  (21) 

Sbc.  5. — If  upon  a  bill  dated  abroad  the  defence  be  that 
it  was  made  in  England,  and  has  not  an  English  stamp, 
that  defence  ought  to  be  made  out  by  distinct  evidence ; 
because  such  conduct  to  evade  the  stamp  duties  would  be  a 
very  serious  offence.  (22) 

Proof  that  the  drawer  was  in  London  so  near  the  date 
of  the  bill,  that  it  could  not  have  been  drawn  on  the  day  of 
the  date  at  the  place  from  which  it  is  dated,  is  not  suffi- 
cient. (22) 

But,  if  the  fact  of  its  being  made  in  England  be  satis- 

(20)  Boekm  ▼.  Campbell,  Gow,  56;  8  Taunt.  679.  In  an  action  by 
drawer  against  the  goarantee  of  an  acceptor,  it  appeared  that  the  plaintiff 
lived  at  Antwerp ;  that  the  whole  of  the  billi  except  plaintiff's  signature,  waa 
written  here ;  that  the  bill  was  accepted  before  plaintiff  signed  it ;  that  it  was 
then  transmitted  to  plaintiff  for  his  signature,  and  that  he  signed  it  at 
Antwerp.  It  had  no  stamp,  and  it  was  urged  that  it  was  to  be  considored  as 
made  here  and  should  haye  had  a  British  stamp ;  but  Dallas,  C.  J.,  thought  it 
ms  to  be  considered  as  made  where  it  was  drawn,  and  that  it  was  not  to  be 
eonaideied  as  drawn  till  the  plaintiff  signed  it ;  and  plaintiff  had  a  verdict. 

(21)  HMnwrih  ▼.  Hunier^  10  B.  &  C.  ii^pott, 

(22)  Abraham  ▼.  DuboU,  4  Campb.  269.  Action  on  bill  dated  Paris, 
1st  March ;  defence,  that  it  was  drawn  in  London,  and  proof  that  the  drawer 
was  in  London,  3rd  March,  at  eleven  in  the  forenoon.  Per  Lord  EUen- 
boioagh :  "  It  is  not  very  probable  this  bill  was  drawn  in  Paris,  Ist  March ; 
but  if  it  were  proved  ever  so  distinctly  that  it  was  not  drawn  in  Paris,  1st 
March,  it  would  not  follow  that  it  was  not  drawn  there  at  some  other  time, 
or  that  it  was  drawn  in  England.  Drawing  here  with  a  foreign  date,  to  evade 
the  stamp  duties,  is  a  very  serious  offence,  and  the  fact  must  be  made  out  by 
distinct  evidence."   Verdict  for  plaintiff,    f  Bir4  v.  Moreau,  2  Car.  &  P.  376.t 
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proved,  it  will  jHrerait  even  a  h<m&  fide  holder  for 
Yaloable  consideration  from  recovering  upon  it.  (23) 

"f  And  a  party  is  not  estopped  frton  making  this  defence, 
though  the  bill  was  so  made  at  his  request,  and  the  plaintiff 
is  an  innocent  holder  ibr  value.  (24) 

And  as  the  question  is  whether  the  bill  or  note  be 
admissible  in  evidence,  the  judge  ought  to  decide  whether 
the  proof  satisfies  him  that  the  bill  was  made  in  England, 
and  ought  not  to  leave  that  as  a  question  to  the 
jury.  (26)  f 

Sbc.  6. — ^The  following  bills  and  notes  need  not  be  stamped, 
namelj, 

Bills  and  notes  which  are  issued  by  the  (26)  Bank  of 
England. 

Bills  drawn  pursuant  to  cert^un  acts  of  parliament  for 
the  (27)  pay  and  expenses  of  tiie  army  and  navy. 

Bills  drawn  for  the  payment  of  less  than  forty  shillings. 

Notes  for  one  pound,  one  guinea,  two  pounds,  and  two 
guineas,  payable  to  the  bearer  on  demand,  issued  by  (28) 

(23)  Bx  pari9  Mamen,  H  re  Fom,  1  Rose,  68.  The  Lmcoln  Bank  took 
for  TtluaUe  oonsiderttHm  and  without  notice  two  unstamped  bills  of  exchange, 
one  dated  at  Haerkm,  and  the  other  at  Amsterdam :  the  accepUv  having  be- 
come bankmpt,  the  linooln  Bank  offered  to  prove  under  the  commission; 
but,  upon  prw^  that  tiie  bills  were  really  drawn  in  London,  they  were  not 
allowed  to  prove:  on  petition,  Lord  BUlon,  C,  thou^  the  proof  properly 
refused,  and  the  petition  was  dismissed. 

t(24)  SUadtnam  ▼.  DvilmMl,  1  C.  B.  688.  Indonee  against  acceptor  on 
a  bUl  which  was  unstamped,  written  in  Frendi,  and  dated  Veehy,  a  town  in 
France*  It  was  in  foct  drawn  in  London,  and  the  objection  of  the  want  of  a 
stamp  being  made,  plaintiff  showed  the  bQl  was  thus  drawn  at  defendant's 
request,  and  he,  plainUff,  was  a  holder  for  value  without  notice,  and  insisted 
defendant  was  thus  estopped  from  making  the  objection.  On  point  reserved, 
and  argument,  the  Court  said  that  the  objection  being  to  the  reception  of  the 
I  evidence,  was  properly  one  to  be  made  to  the  Conrt,  and  the  doctrine  of 

estoppri  was  not  applicable,  and  made  a  rule  absolute  to  enter  a  nonsuit. 

(25)  B^riUtt  V.  8mUk,  11  M.  &  W.  483 ;  Sieadmtm  v.  Duhmml,  9igfrm.f 

(26)  See  55  Geo.  III.  c.  184,  s.  21 ;  1 7  &  8  Vict.  c.  32.t 

(27)  See  the  exemptions  from  duties  on  bills,  poit,  p.  97,  n.  34. 

(28)  See  55  Geo.  III.  c.  184,  s.  23. 
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the  Bank  of  ScotlaDd,  Royal  Bank  of  Scotland,  or  the 
British  Linen  Company  in  Scotland. 

Notes  payable  in  any  other  manner  than  to  the  bearer  on 
demand,  for  less  than  forty  shillings. 

f  Notes  for  loans,  or  drafts  or  orders  by  loan  societies 
esUblished  mider  3  &  4  Vict,  c  110.  (29)t 

Notes  of  bankers  in  England  (except  in  London  or  within 
three  miles  thereof),  obtaining  a  licence  for  the  purpose, 
for  5/.  or  upwards,  payable  to  bearer  on  demand  or  order, 
at  any  period  not  exceeding  seven  days  after  sight,  and  bills 
payable  to  order  on  demand,  or  at  any  period  not  exceed* 
ing  seven  days  after  sight,  or  twenty-one  days  after  date ; 
provided  such  bills  are  drawn  on  a  banker  in  London, 
Westminster,  or  Southwark,  or  by  a  banker  at  a  town  or 
place  where  he  is  licensed  to  issae  mistamped  notes  and 
UIls,  upon  himself  or  partner,  payable  at  any  other  town  or 
place  where  he  shall  be  duly  licensed  to  issue  such  bills  or 
notes.  (30) 

But,  any  banker  licensed  for  the  purpose,  and  issuing 
QDstamped  promissory  notes  for  payment  of  money  to  the 
bearer  on  demand,  shall  issue  all  his  notes  for  payment 
of  money  to  the  bearer  on  demand  upon  iinst>amped  paper. 

And,  by  7  Geo.  IV.  c.  46,  s.  16,  corporations  or  copart- 
nerships carrying  on  the  business  of  bankers  under  that 
act,  being  desirous  of  issuing  and  re-issuing  notes  in  the 
nature  of  bank-notes  payable  to  the  bearer  on  demand. 
Without  their  being  stamped,  are  entitled  so  to  do  upon 
giving  such  security  as  that  act  specifies. 

f  By  7  &  8  Vict.  c.  32,  s.  22,  however,  they  must  take  out 
a  sq>arate  licence  for  each  place  at  which  they  issue  their 
notes ;  but  if  on  May  6th,  1844,  they  had  four  licences  in 
force,  they  need  only  take  out  four  licences  thereafter  for 
the  places  specified  in  those  licences,  and  at  which  they 
were  then  issuing  their  notes.'f' 


t(29)  Sect.  14,  continued  10  &  11  Yict.  c.  53.t 
(30)  See  9  Geo.  lY.  c.  23. 
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All  drafts  or  orders  for  the  payment  of  money  to  the 
bearer  on  demand,  drawn  in  Great  Britain  upon  any 
banker,  or  person  acting  as  a  banker,  and  residing  or  trans- 
acting the  bufflness  of  a  banker  within  fifteen  miles  of  the 
place  where  they  are  issued;  provided  they  specify  such 
place  (SI),  and  bear  date  on  or  before  the  day  on  which 
they  are  issued,  and  do  not  direct  payment  to  be  made  by 
bills  or  notes. 

Sbc.  7. — And  any  person,  under  colour  of  this  last 
exemption,  making  or  issuing,  or  causing  to  be  made  or 
issued,  any  bill,  draft  or  order  (32)  post-dated,  or  not 

(31)  See  the  exemptioiia  from  duties  on  bills,  pai,  p.  97»  n.  35 ;  faiid  on 
the  opention  of  the  danse  as  to  cheques,  see  AUea  t.  Keevet,  1  East,  435 ; 
WkUweU  V.  BeimeU,  3  Bos.  &  P.  559 ;  Waten  t.  Brogden,  1  Y.  &  J.  457  ; 
SirickUmd  ▼.  MmuJUld,  8  Q.  B.  675 ;  Re*  ▼.  r«le#,  1  R.  &  M.,  C.  C.  170  ; 
Bx  parte  Bignoid,  I  Deac.  712.t 

(32)  By  55  Geo.  III.  c.  184,  s.  13.  For  the  more  effectually  prerentiiig 
of  frauds,  and  evasions  of  the  duties  hereby  granted  on  bills  of  exchange, 
drafts  or  onlers,  for  the  payment  of  money,  under  colour  of  the  exemption  in 
fsYour  of  drafts  or  orders  upon  bankers,  or  persons  acting  as  bankers,  con- 
tained in  the  schedule  hereunto  annexed,  it  is  enacted.  That  if  any  person  or 
persons  shall,  after  the  31st  of  August,  1815,  make  and  issue,  or  cause  to  be 
made  and  issued,  any  bill,  draft  or  order,  for  the  payment  of  money  to  the 
bearer  on  demand,  upon  any  banker  or  bankers,  or  any  person  or  persons 
acting  as  a  banker  or  bankers,  which  shall  be  dated  on  any  day  subsequent  to 
the  day  on  which  it  shall  be  issued,  or  which  shaU  not  truly  spedfjr  and 
express  the  place  where  it  shall  be  issued,  or  which  shall  not  in  every  respect 
fill  within  the  said  exemption,  unless  the  same  shall  be  duly  stamped  as  a  bill 
of  exchange  according  to  this  act,  the  person  or  persons  so  offending  shall, 
for  every  such  bill,  draft,  or  order,  forfeit  the  sum  of  100/. ;  and  if  any  per- 
son or  persons  shall  knowingly  receive  or  take  any  such  bill,  draft  or  order, 
in  payment  of ,  or  as  a  security  for,  the  sum  therdn  mentioned,  he,  she,  or 
they  shall,  for  every  such,  bill,  draft,  or  order,  forfeit  the  sum  of  20/. ;  and  if 
any  banker  or  bankers,  or  any  person  or  persons  acting  as  a  banker,  upon 
whom  any  such  Inll,  draft  or  order  shall  be  drawn,  shall  pay,  or  cause  or 
permit  to  be  paid,  the  sum  of  money  therein  expressed,  or  any  part  thereof, 
knowing  the  same  to  be  post-dated,  or  knowing  that  the  place  where  it  waa 
issued  is  not  truly  spedfied  and  set  forth  therein,  or  knowing  that  the  same 
does  not,  in  any  other  respect,  fall  within  the  said  exemption,  then  the 
banker  or  bankers,  or  person  or  persons  so  offending,  shall,  for  every  such 
bill,  draft  or  order,  forfeit  the  sum  of  100/. ;  and,  moreover,  shall  not  be 
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Ming  in  every  respect  within  such  exemption,  and  not 
stamped  as  a  bill  of  exchange,  will  be  liable  to  a  p^ialty  of 
lOOL ;  the  person  knowingly  receiving  or  taking  it  will  be 
liable  to  a  penalty  of  20/. ;  and  the  banker,  or  other 
person,  knowingly  paying,  or  causing  or  permitting  it  to  be 
paid,  will  be  liable  to  a  penalty  of  100/.,  and  will  not  be 
allowed  (33)  the  money  paid  on  it  in  account. 

Sbc.  8. — On  other  bills  and  notes,  the  proper  stamps,  as 
regulated  by  the  (34)  act  of  the  55  Geo.  III.  c.  184, 
must  denote  the  payment  of  the  following  duties  (35)  : 
that  is,  an 


allowed  the  money  so  paid,  or  any  part  thereof,  in  aoooont  against  the  peraon 
or  penona  hy  or  for  whom  anch  biH,  draft  or  order  shall  be  drawn,  or  hia, 
ber,  or  their  executors  or  administrators,  or  his,  her,  or  thdr  aaaignrra  or 
creditoia,  in  ease  of  bankruptcy  or  inaolveney,  or  any  other  person  or  peraons 
ftriining  nnder  him,  her,  or  them. 

(33)  See  Am»  ▼.  Bank  qfSeotkmd,  It)  Bligh,  N.  S.  627. 

(34)  By  55  Geo.  III.  c.  184,  (the  first  aection  of  which  repeala  all  fbnner 
stamp  dntiea  on  billa  and  notes,)  a.  2,  it  is  enacted.  That  there  ahall  be  raiaed^ 
levied,  and  paid,  unto  and  for  the  uae  of  bis  Majesty,  hia  heirs  and  socoeasors, 
in  and  throaghont  the  whole  of  Great  Britain,  for  and  in  respect  of  the 
KToral  inatromenta,  matters,  and  things  mentioned  and  described  in  the 
achednle  thereunto  annexed,  (except  thoae  atanding  under  the  head  of 
exemptiona,)  or  for  or  in  respect  of  the  vellum,  parchment,  or  paper,  upon 
wbidi  such  inatromenta,  mattera,  and  thinga,  or  any  of  them,  ahall  be  written 
or  printed,  the  aereral  duties  or  auma  of  money  aet  down  in  fignrea  againat  the 
same  respectiydy,  or  otherwiae  apecified  and  aet  forth  in  the  aame  achednle ; 
and  that  the  aatd  achednle,  and  aU  the  proviaiona,  r^^olationa  and  directiona 
therein  contained,  with  leapect  to  the  aaid  dutiea,  and  the  inatromenta, 
mattera,  and  thinga  charged  therewith,  ahaU  be  deemed  and  taken  to  be  part 
of  that  act,  and  ahaU  be  read  and  conatroed  as  if  the  aame  had  been  inaerted 
therein  at  thia  plaee,  and  ahall  be  applied,  obaenred,  and  put  in  execution 
aeeordini^y. 

(35)  J%£  §ekeduU,  a$  far  m  U  relatet  to  bilk  or  notm,  it  imtrttd  in  ike 
Uxt,  eseepi  ike  exemptUmM,  wkiek  are  oi/oUow  :— 

1.  Am  to  BUU,--**  Exemptiona  from  the  preceding  and  all  other  atamp 
dntiea: 

M  AH  billa  of  exchange,  or  bank-poat  biUa  iaaued  by  the  Goyernor  and  Com- 
pany of  the  Bank  of  England. 

"An  bilk,  orders,  remittance  billa,  and  remittance  certificates  drawn  by 

H 
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InlaDd  bill  of  exdumge,  draft  or  order,  for  the  pajrmoit  to 
the  bearer,  or  to  order,  either  on  demand  or  otherwise, 
of  any  sum  of  money 

Sot  eToetiding  If  •Toefxltttg 

i  months  after  S  montlu  after 

datotOrMdaji  tfate,or60daji 

afterlight.  afterlight. 

£  s.  d.  £  s.  d. 

Amounting  to  40g.  and  not  exceed- 
ing 5/.  6«.         .        .        .        .010  016 

Exceeding  6/.  Ss,  and  not  exceed- 
ing 20/.        .                 .        ..016  020 

Exceeding  20{.  and  not  exceed- 
ing 30/.    0    2    0  0    2     6 

Exceeding  30/.  and  not  exceed- 
ing 60/.        0    2    6  0    3     6 

Exceeding  60/.  and  not  exceed- 
ing 100/ 0    3    6  0    4     6 


doned  offioen,  maaters  and  iinfeona  in  the  naTy,  or  by  any  com* 
misiUmer  or  oonuniiaionan  of  the  navy,  under  the  authority  of  35  Geo.  III. 
e.94. 

••  AU  billa  drawn  pnrraant  to  any  former  act  or  acta  of  parliament,  by  the 
oommisaionera  of  the  navy,  or  by  the  commiasionera  for  victualling  the  navy, 
or  by  the  oommiaaionen  for  managing  the  tranaport  aervioe,  and  for  taking 
care  of  aick  and  wounded  aeamen,  upon  and  payable  by  the  treaaurer  of  the 
navy. 

"  All  dxafta  or  ordera  for  the  payment  of  any  anm  of  money  to  the  bearer 
on  demand,  and  drawn  upon  any  banker  or  bankera,  or  any  peraon  or  peraona 
acting  aa  a  banker,  who  ahaU  reaide,  or  tranaact  the  boaineaa  of  a  banker, 
within  ten  *  milca  of  the  place  where  aucfa  drafta  or  ordera  ahall  be  iaaued ; 
provided  auch  place  ahall  be  apedfied  in  anch  drafta  or  ordera ;  and  provided 
the  aame  ahall  bear  date  on  or  before  the  day  on  which  the  aame  ahall  be 
iaaued ;  and  provided  the  aame  do  not  direct  the  payment  to  be  made  by  billa 
or  promiaaoiy  notea. 

**  All  billa  for  the  pay  and  aUowancea  of  hia  Mijeaty'a  land  foroea,  or  for 
other  expendituiea  liable  to  be  charged  in  the  public  regimental  or  diatrict 
accounta,  which  ahall  be  drawn  according  to  the  forma  now  preacribed  or 
hereafter  to  be  preacribed  by  hia  Migeaty'a  ordera,  by  the  pay-maatera  of 
regimenta  or  coipa,  or  by  the  chief  pay-maater  or  deputy  pay-maater  and 
accountant  of  the  army  dep6t,  or  by  the  pay-maatera  of  recruiting  diatricta,  or 

(*  The  diatance  ia,  by  9  Geo.  IV.  c  49,  enlarged  to  fifteen  milea.) 
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K<Oi  €CBM6dlllg  It 

2  mootlis  after     t  aioatlii  altar 


date,  or  60  daya     date,er60daji 

£  9.  d.        £  i.  d. 

Ezceediiig  100/.  and  not  exceed* 
iDg200/. 0    4    6        0    5    0 

Exceeding  200/.  and  not  exceed- 
ing 300/.  .        .  .060        060 

Exceeding  300/.  And  not  exceed- 
iogSOO/. 0    6    0        0    8    6 

Exceeding  600/.  and  Boi  exceed- 
ing 1000/.  .        .        .086        0  12    6 

Exceeding  1000/.  and  not  exceed- 
ing 2000/. 0  12    6        0  15    0 

Exceeding  2000/.  and  not  exceed- 
ing 3000/:        .        .        .        .     0  15    0        15    0 

Exceeding  3000/.     .  ..150        1  10    0 

by  tfie  ]My«iiiaBten  of  detaehmeiili,  or  by  the  officer  or  officen  mtborized  to 
pofonn  the  duties  of  the  pay-maaterBhip  dming  a  vacancy,  or  the  absence, 
lupensioa,  or  incapacity  of  any  soch  pay-master  as  aforesaid,  aave  mtd  §tte€pi 
nth  ¥Ub  n  sMaii  be  drawn  m  favour  qf  eotUraetarM  or  oiktrt,  who  Jwmitk 
irmi  or  forage  to  kU  Mdje9iy*$  iroeps,  end  wko,  hy  their  eomtraete  or  egree^ 
mmteikaU  ba  Uable  to pof  the  eiomp  dmtiet  on  tke  Htte  ghm  in  papmetti 
M  the  ertUlee  e^fplied  bp  tkem.'* 

2.  Am  to  Notee, — **  Exemptions  from  the  dnties  on  promissory  notes : 

"An  notes  promising  the  payment  of  any  sum  or  smns  of  money,  oat  of 
tty  psrticolar  fnnd  which  may  or  may  not  be  available ;  or  npon  any  oondi- 
tioB  or  oondngency,  which  may  or  may  not  be  performed  or  happen,  where 
tbe  ame  shdl  not  be  made  payable  to  the  bearer  or  to  order;  and  also  where 
Ite  isae  dudl  be  made  payable  to  the  hem  or  to  order,  if  the  same  shaU 
ttooit  to  2<M.  or  be  indefinite. 

"And  an  other  instruments  bearing  in  any  degree  the  form  or  style  of  pro- 
niiiary  notes,  but  which  in  law  shsn  be  deemed  special  sgreements,  except 
tlKise  hereby  expressly  directed  to  be  deemed  promissoiy  notes. 

"HM  mteh  t^the  nelst  emd  imeirumemte  here  emempiodfnm  the  dmty  am 
ynedteerg  notee,  ekeU  ueeertkeleee  be  Uehte  to  tke  dutp  whiek  map  attack 
'Acreen,  ae  apreemente  or  otkerwiee, 

**  Exemption  from  the  preceding  and  afl  other  stamp  duties : 

"An  promisBary  notes  fbr  the  payment  of  money  issued  by  the  Goremor 
Old  CoD^aay  of  the  B«Bk  of  Bnglaad." 

b2 
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Inland  bill,  drmfi  or  order,  for  the  pay-' 
ment  of  any  sum  of  money,  though 
not  made  payable  to  the  bearer  or  to 
order,  if  Uie  same  shall  be  delivered 
to  the  payee,  or  some  person  on  his 
or  her  behalf. 

Inland  bill,  draft  or  order,  for  the  pay- 
ment of  any  sum  of  money,  weekly, 
monthly,  or  at  any  other  stated 
periods,  if  made  payable  to  the 
bearer  or  to  order,  or  if  delivered  to 
the  payee,  or  some  person  on  his  or 
her  behalf;  where  the  total  amount 
of  the  money  thereby  made  payable 
shall  be  specified  therein,  or  can  be 
ascertained  therefrom. 

And  where  the  total  amoimt 
of  the  money  thereby 
made  payable  shall  be  in- 
definite 


The  same  duty  as  on 
a  bill  of  exchange  for 
the  like  turn  payable 
to  bearer  or  order. 


The  same  duty  aa  on 
a  bill  payable  to  bearer 
» or  order  on  demand, 
for  a  sum  equal  to  such 
total  amoimt. 


The  same  dnty  as  on  a  bill  on  de- 
» mand  for  the  sum  therein  expressed 
only. 


And  the  following  instruments  shall  be  deemed  and 
taken  to  be  inland  bills,  drafts  or  orders,  for  the  payment 
of  money,  within  the  intent  and  meaning  of  this  schedule. 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money, 
by  a  bill  or  promissory  note,  or  for  the  delivery  of  any 
such  bill  or  note  in  payment  or  satisfaction  of  any  sum  of 
money,  where  such  drafts  or  orders  shall  require  the 
payment  or  delivery  to  be  made  to  the  bearer  or  to  order, 
or  shall  be  delivered  to  the  payee,  or  to  some  person  on 
his  or  her  behalf. 

AU  receipts  given  by  any  banker  or  bankers,  or  other 
person  or  persons,  for  money  received,  which  shaU  entitle, 
or  be  intended  to  entitle,  the  person  or  persons  paying 
the  money,  or  the  bearer  of  such  receipts,  to  receive  the 
like  sum  from  any  third  person  or  persons. 
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And  all  bills,  drafts  or  orders  for  the  payment  of  any  sum 
of  money  out  of  any  particular  fund,  which  may  or  may  not 
be  available,  or  upon  any  condition  or  contingency,  which 
may  or  may  not  be  performed  or  happen;  if  the  same 
shall  be  made  payable  to  the  bearer  or  to  order,  or  if  the 
same  shall  be  delivered  to  the  payee,  or  some  person  on 
his  or  her  behalf. 

A  foreign  bill  of  exchange,  (or  bill  of  exchange  drawn  in, 
but  payable  out  of.  Great  Britain,)  if  drawn  singly  and 
not  in  a  set ;  the  same  duty  as  on  an  inland  bfll  of  the 
same  amount  and  tenor. 

Foreign  bills  of  exchange,  drawn  in  sets  according  to  the 
custom  of  merchants :  for  every  bill  of  each  set, 

$,  d. 

^Vhere  the  sum  made  payable  thereby  shall  not  ex- 
ceed lOOZ.        16 

And  where  it  shall  exceed  100/.  and  not  exceed 
200/.  .        .         .        .         .         ...30 

And  where  it  shall  exceed  200/.  and  not  exceed 
500/.        .         .         .        .        .         ...       4    0 

And  where  it  shall  exceed  600/.  and  not  exceed 
1000/.  .        .        ....        ..60 

And  where  it  shall  exceed  1000/.  and  not  exceed 
2000/.     . .'.76 

And  where  it  shall  exceed  2000/.  and  not  exceed 
3000/. .10    0 

And  where  it  shall  exceed  3000/.  .  .     16     0 

Promissory  note  for  the  payment  to  the  bearer  on  demand^ 
of  any  sum  of  money, 

£  8.  d. 

Not  exceeding  1/.  1« 0    0    6 

Exceeding  1/.  Is.  and  not  exceeding  2/.  ^.  .00  10 
Exceeding  2/.  28.  and  not  exceeding  6/.  58.  .013 
Exceeding  6/.  Ss.  and  not  exceeding  10/.  .  .  0  1  9 
Exceeding  10/.  and  not  exceeding  20/.  ..020 

Exceeding  20/.  and  not  exceeding  30/.       .         .030 
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£  s.  d. 
Exceeding  30/.  and  not  exceeding  50/.  ..050 

Exceeding  60/.  and  not  exceeding  100/.    .        .086 

Which  said  notes  may  be  re-issued  after  payment  thereof, 
as  often  as  shall  be  thought  fit. 

Promissory  note  for  the  payment,  in  any  other  mccnner  than 
to  the  hearer  on  demand^  of  any  sum  of  money 

If  fiTOfwHng 

Not  HTflnMIng     S  numtlis  after 

s  numtlis  after     date,orGOdaj8 

date,  or  60  dayi     afteraiglit»pay« 

aftarright.  alrio  to  bearer 

or  otherwlaa. 

£  e.  d.        £  s.  d. 

Amounting  to  Ms.  and  not  exceed- 
ing 5/.  5« 0    10        0     16 

Exceeding  6/.  6f .  and  not  exceed- 
ing 20/.        0    16        0    2    0 

Exceeding  20/.  and  not  exceeding 
SO/. 0    2    0        0    2     6 

Exceeding  30/.  and  not  exceeding 

60/. 0    2    6        0    3     6 

Exceeding  60/.  and  not  exceeding 

100/. 0    3    6        0    4     6 

These  notes  are  not  to  be  re-issued  after  being  once  paid. 

Promissory  note  for  the  payment  of  any  sum  of  money, 
either  to  the  bearer  on  demand  ;  or  in  any  other  numner 
than  to  the  bearer  on  demand^ 


NotezMedi&ff  If 

s  monthe  after  9  monthi  after 

date,  or  60  dayi  date,or60daja 

afterlight.  after  rigbt. 

£  9.  d.  £  s.  d. 

Exceeding  100/.  and  not  exceeding 

200/. 046  050 

Exceeding  200/.  and  not  exceeding 

300/. 0    5    0  0    6    0 


Sk.  8.J  Amnmi  of  IHUy.  lOS 


NolttMMdiBC  If 

S  BOBths  after  s  months  after 

datotcrCOdayt  4«te.orMdajt 

afteriillhL  after  ^fbt- 

£  $.  d.  £  s.  d. 

Exceeding  SOOL  and  not  exceeding 

MOL  .        .         .        .        ..060  086 

Exeeeding  5002.  and  not  exceeding 

10001. 0    8    6  0  12    6 

Exceeding  10002.  and  not  exceed- 
ing 2000/.     0  12     6  0  15    0 

Exceeding  20002.  and  not  exceed- 
ing 30002.         .        .        .        .    0  15     0  15     0 

Exceeding  30002.     .                 ..150  1  10    0 

These  notes  are  not  to  be  re-issned  after  being  once  paid. 


Ph>mi88orj  note  for  the  payment  of  ^ 
any  sam  of  money  by  instafanenta, 
or  for  the  payment  of  several  suns 
of  money  at  different  days  or  times, 
so  that  the  whole  of  the  money  to  be 
paid  shall  be  definite  and  certain, 


The  nme  duly  m  on 
apTomiaaary  note,  pay- 
able in  leai  than  two 
>  months  after  date,  for 
a  som  equal  to  the 
whole  amount  of  the 
money  to  be  paid. 


And  the  following  instruments  shall  be  deemed  and  taken 
to  be  promissory  notes,  within  the  intent  and  meaning  of 
this  schedule :  viz. 

All  notes  promising  the  payment  of  any  sum  or  sums  of 
money  out  of  any  particular  fimd  which  may  or  may  not 
be  available,  or  upon  any  condition  or  contingency  which 
may  or  may  not  be  performed  or  happen,  if  the  same 
shall  be  made  payable  to  the  bearer,  or  to  order,  and  if 
tiie  same  shall  be  definite  and  certain,  and  not  amount  in 
the  whole  to  20/. :  where  they  are  not  made  payable  to 
the  bearer,  or  to  order,  or  where  the  sum  is  indefinite,  or 
amounts  to  202.,  they  are  exempt  from  note  duties,  but 
liable  to  such  duties  as  may  attach  thereon  as  agreements 
or  otherwise. 

And  all  receipts  for  money  deposited  in  any  bank,  or  in  the 
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hands  of  any  banker  or  bankers,  wbich  shall  contain  any 
agreement  or  memorandum  importing  that  interest  shall 
be  paid  for  the  money  so  deposited. 
All  other  instruments  bearing  in  any  degree  the  form  or 
style  of  promissory  notes,  but  which  in  law  shall  be 
deemed  special  agreements  (36),  except  those  expressly 
directed  to  be  deemed  promissory  notes,  shall  be  exempt 
from  the  duties  on  notes,  but  liable  to  the  duties  which 
nmy  attach  thereon  as  agreements  or  otherwise. 

Sec.  9. — ^Reserving  interest  from  the  date  (37),  "f*  or  a  day 
antecedent  to  the  date  (38),f  of  a  bill  or  note  will  not  vary 
the  stamp ;  the  stamp  is  to  be  according  to  the  sum  due  at 
the  time  that  the  bill  or  note  is  given. 

Sbo.  10. — A  note  payable  two  months  after  sight  requires 
the  same  stamp  as  a  bill  exceeding  sixty  days  after  sight,  if 
those  two  months,  exclusive  of  the  days  of  grace,  exceed 
sixty  days  after  sight.  (39) 

9 

t  (36)  Homet  Bxecuior  qfDenf,  v.  Re^fearn,  4  Bing.  N.  C.  433.  In  an 
action  for  money  lent  by  Dent,  the  question  npon  a  special  case  was,  whether 
a  letter  addressed  by  defendant  to  Dent,  in  these  terms,  *'  Sir,  I  have  reoeiTed 
the  snm  of  20/.  which  I  haye  borrowed  of  you,  and  I  have  to  be  aooountable 
for  the  said  sum  with  legal  interest.  I  am,  &c.  Peter  Redfeam,"  was  admis- 
sible in  evidence  under  a  1/.  agreement  stamp,  which  had  been  imposed  some 
years  after  it  was  given  upon  payment  of  the  penalty.  The  Court  held  that 
it  might  fairly  be  deemed  a  special  agreement  within  this  exemption,  and  was 
admissible  in  evidenccf 

(37)  Pruntinff  ▼.  Inff,  4  B.  &  Aid.  204.  In  an  action  on  a  note  at  three 
months,  for  30/.,  with  interest  from  the  date  thereof,  objection  was  taken 
at  the  trial  that  it  was  only  upon  a  stamp  applicable  to  notes  for  a  sum  not 
exceeding  30/. :  whereas  this,  being  for  30/.  and  interest,  was,  in  substance,  a 
note  for  30/.  7t.  6tf.  But  on  motion  for  nonsuit,  the  Court  were  of  opinion 
that  the  stamp  was  to  be  regulated  by  the  sum  due  at  the  time  the  note 
was  given,  the  principal  without  interest :    Rule  refosed. 

t  (38)  WUU  V.  Noot,  4  Tyr.  726.   See  also  Barker  v.  Smark,  7  M.  &  W.  690.t 

(39)  Sturdy  v.  Henderwm,  4  B.  &  Aid.  592.  Action  on  a  note  for  400/. 
dated  7th  July,  1818,  payable  two  months  after  sight:  nonsuit,  because 
it  had  not  a  stamp  required  for  a  note  payable  at  more  than  sixty  days  after 
aight :  motion  for  new  trial,  on  the  ground  that  it  was,  in  substance,  at  two 


Sic  10.]  Daie.  105 

A  bill  payable  at  sight  is  not  to  be  considered  as  a  bill 
pajable  on  demand.  (40) 

A  note  payable  to  order  on  denuind  is  within  the 
descriptifHi,  in  55  Geo.  III.  c.  84,  schedule,  part  1,  of  a 
note  ^^payable  otherwise  than  to  the  bearer  on  demand. 
Wit  exceeding  two  manthe  after  date^  or  gixty  days  after 
Jty*r(41)  ; 

"fSo,  likewise  is  a  note  payable  to  A.  B.  simply  (42),  with- 


BQoths  after  date;  for  that  the  dmmig  it  iras  hsfing  lig^t  thereof,  and  it 
vooM  be  payable  without  the  maker's  having  ftirther  dgfat  thereof  Bnt  it 
beiog  suggested  that  bank-poet  bills  at  seven  days'  sight,  which  are  really 
notes,  do  not  become  payable  till  after  they  have  been  presented  for  accept- 
ance,  and  a  farther  tenn  of  seven  days  and  days  of  grace  have  elapsed,  the 
Court  thought  this  note  wonid  require  a  new  presentment  for  sight,  and  was 
therefore  properly  a  note  after  sight,  not  after  date ;  and  nde  refosed. 

(40)  /.  Asuam  ▼.  Tkamat,  B.  R.  Trin.  24  Geo.  III.  In  an  action  on  an 
inland  bin,  the  question  was,  whether  it  was  induded  under  an  eiception  in 
the  Stamp  Act  of  23  Geo.  III.  c.  49,  s.  4,  in  foivour  of  bills  payable  on  demtmd, 
and  the  Court  held  it  wu  not,  and  Buller,  J.,  mentioned  a  case  before  Willes, 
C.  J.,  in  London,  in  which  a  jury  of  merchants  was  of  opinion  that  the  usual 
days  of  grace  were  to.  be  allowed  on  bills  payable  at  sight. 

(41)  Moj^aer  v.  WJUMer,  9  B.  &  C.  409.  In  an  action  upon  a  note  for 
IQOf.  with  interest,  payable  to  the  payee  or  order  on  demand,  it  proved  to 
be  upon  a  St.  6<i.  stamp.  It  was  objected  that  this  was  wrong,  as  it  vfss  the 
stamp  for  notes  payable  in  any  other  manner  than  to  the  bearer  on  demand, 
hot  not  exceeding  two  months  after  date,  or  sixty  days  after  sight;  and  it 
eoold  not  be  said  at  the  time  this  note  was  given  that  it  vrould  not  exceed 
two  montha  from  the  date  before  it  was  payable.  The  ohjection  vras  over. 
ruled,  leave  being  reserved  to  reduce  the  verdict  by  the  amount  of  the  note ; 
but  upon  motion  for  role  niu  the  Court  held,  that  it  could  not  be  said,  when 
the  note  iras  given,  that  it  would  exceed  the  two  months,  &c.,  and  the  hig^ber 
late  of  duty  was  confined  to  those  notes  which  necessarily  exceeded  the  two 
months.  The  rate  of  duty  vras  to  be  fixed  at  the  time  of  giving  the  note,  and 
the  subject  could  not  be  charged  beyond  what  would  then  be  the  lowest  rate. 
The  payee  might  demand  the  money  as  soon  as  the  note  v?as  given. 

t(42)  CkettkmH  fi  mm.  v.  Builer,  5*B.  &  Ad.  837.  In  an  action  on 
the  following  note : — "  I  promise  to  -pay  M.  M.  the  sum  of  1001.  for  value 
received,"  which  vras  written  upon  a  St.  Oil.  stamp,  it  vras  objected  that  this 
was  a  note ''  for  the  payment  to  the  bearer  on  demand  "  within  the  first  class 
of  promissory  notes  mentioned  in  55  Geo.  III.  c  184,  sched.  part  1,  and 
feqoired  an  St.  M.  stamp  on  the  authority  of  KiotetY,  J^deidom,  8  B.  &  C.  7 ; 
hot,  after  argument  on  a  rule  to  enter  a  verdict  for  the  plaintifiT,  the  Court 
hdd,  that  that  decision  codd  not  be  supported,  that  this  note  was  within 
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out  spedfying  tny  tioie  of  payment,  or  (43)  on  demand  with 
lawful  interest  till  payment. 

And  sneh  a  note  is  not  a  note  ^  for  the  payment  to  the 
bearer  on  demand"*^  within  the  first  daas  mentioned  in  the 
schedule.  (42,  43)t 

Sbc  11. — Making  and  issuing  a  bill  or  note  befiore  the 
day  on  which  it  bean  date,  so  that  it  shall  not  in  fact 
become  payable  ^thin  two  months,  or  within  sixty  days 
after  sight  next  aft»  the  day  on  which  it  was  issued,  sub- 
jects to  a  penalty  of  1001.,  unless  the  bill  or  note  bear  the 
hij^ier  stamp.  (44) 

But  no  objection  can  be  tak^i  on  that  ground  to  such 
bin  or  note  in  the  hands  of  an  innocent  indorsee.  (45) 

Sbc.  12. — Provided  a  bill  or  note  bear  a  stamp  of  the 

the  Moood  dm  in  the  tchedale,  and  therefore  pn^eriy  itnDped,  and  made 
the  nik  abaolute. 

(43)  JtoenT.  C»tw»trt,l  C,  M.^E,  845,afetTi]iiisg<rtef  ▼.  WkJaUm^, 
8  B.  fc  C  7.t 

(44)  By  55  Geo.  III.  c  184,  s.  12,  it  is  enacted,  <<That  if  any  penon 
or  pefaom  ehatt  make  and  imne,  or  caaae  to  be  made  and  issued,  any  bill  of 
exduuBge,  draft  or  order,  or  promissoiy  note,  for  the  payment  of  money  at 
any  time  after  date  or  sight,  which  shall  bear  date  snbeeqiient  to  the  day  on 
whieh  it  shall  be  issued,  so  that  it  shall  not  in  foet  become  payable  in  two 
months  ^  made  payable  after  date),  or  in  sixty  dsys  (if  made  payable  after 
sight)  nesi  after  the  day  on  whidi  it  shall  be  issued,  nnless  the  same  shall  be 
stamped  for  denoting  the  doty  thereby  imposed  on  a  bill  of  exchange  and 
promissoty  note  for  the  payment  of  money  at  any  time  exceeding  two  months 
after  date  or  sixty  days  after  sight ;  he,  she,  or  they  shall,  for  every  sndi  bQl» 
draft,  order  or  note,  forfeit  the  sum  of  one  hundred  pounds/' 

(45)  Up9imu  T.  Mmrek&mi,  2  B.  &  C.  10.  Indorsee  against  acceptor,  on 
bill  dated  31st  December,  for  21/.  9«.  at  two  months  afto*  date,  on  a  2a. 
stamp :  it  was  proved  that  the  bill  was  at  first  dated  21st  December,  and 
accepted  that  day,  but  that  in  a  few  minutes  the  drawer,  at  the  acceptor's 
request,  altered  the  date  to  the  31st,  and  it  was  thereupon  urged  that  the 
stamp  should  have  been  2t.  6ii.  Abbott,  C.  J.,  overruled  the  objection,  and 
on  motion  for  new  trial,  the  Conxt  hdd  that  "date,"  in  the  Stamp  Act, 
denoted  the  period  expressed  on  the  feoe  of  the  bill,  and  the  rule  was  there- 
fore refosed.  f  Confirmed,  Pe&eoek  ▼.  Jtfttrwtf,  2  Staik.  558 ;  WiUimm$  v. 
Jmrreit,  5  B.  &  Ad.  32. 
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]iroper  denomination,  it  is  now  (46)  no  ground  of  ob- 
jection to  it,  that  it  is  of  greater  value  than  that  required 
by  law :  nor  is  it,  since  66  Geo.  III.,  though  it  have  a  stamp 
of  a  different  denomination,  unless  such  stamp  be  iq)ecially 
appropriated  to  some  other  instrument,  by  having  its  name 
on  the  face  thereof.  (47) 

And  where  a  bill  or  note  is  upon  a  stamp  so  specially  ap- 
propriated, it  may,  perhaps,  be  stamped  under  37  Geo.  III. 
c.  136,  s.  5,  on  payment  of  the  duty  and  40«.  penalty  before 
it  has  become  payaUe,  or  on  payment  of  the  duty  and  10/. 
afterwards.  (48) 


(46)  Bj  43  CSeo.  III.  c.  127,  t.  6,  it  is  eoicted,  "  Thai  ereiy  initniiMiit* 
mttcr  or  ttoDg,  although  itamped  or  impresaed  with  any  atamp  of  greater 
vdoe  than  the  atamp  required  by  law,  ahall  be  Talid  and  eifectiial ;  pnmded 
mdi  stamp  shall  be  of  the  denomination  required  by  law  for  sufih  instmment, 
matter  or  thing,  any  statnte,  law  or  usage  to  the  contrary  notwithstanding,'' 

See  the  cases  of  Farr  y,  Prle^,  1  East,  55,  and  Taylor  t.  filiyMe,  2  East, 
4U|  in  which  stamps  were  objected  to  on  the  ground  which  this  act  has  now 
lemofod ;  see  also  CkamberUdn  ▼.  Porter ,  1  New  Bep.  30. 

Ifs— fa/  ▼.  XMe,  before  Lord  Kenyon,  sittings  after  Michaelmas  Tenn, 
1796.  In  an  action  on  a  note  by  an  indorsee,  the  atamp  appeared  to  be  a  7#. 
dead  atamp ;  and  Lord  Kenyon  said  the  note  could  not  be  read,  and  the  plain- 
iiir  was  aooordinfl^y  nonsuited. 

(47)  By  55  Geo.  III.  c.  184,  s.  10,  it  is  enacts  '<  That  firam  and  after  the 
pasinit  of  this  act,  all  instruments  for  or  upon  which  any  stamp  or  stamps 
Shan  have  been  uaed  of  an  improper  denomination  or  rate  of  duty,  but  of 
equal  or  greater  Talue  in  the  whole  with  or  than  the  stamp  or  stamps  which 
oqgfat  regularly  to  hasre  been  used  thereon,  shall,  nerertheless,  be  deemed 
falid  and  effisctnal  in  the  law ;  except  in  cases  where  the  stamp  or  stamps 
ncd  on  such  instruments  shaU  have  been  spedaOy  appropriated  to  any  other 
iaitnanent  by  having  its  name  on  the  fuse  thereof." 

(48)  By  37  Geo.  III.  c.  136,  s.  5,  (incorporated  with  48  Geo.  III.  c.  149, 
bysa.  3  and  8  of  that  act,)  after  reciting  that  part  of  31  Geo.  III.  c.  25,  s.  19, 
which  dedaica  that  it  shsll  not  be  lawful  for  the  commissionerB  to  stamp  any 
fsDum,  &e.  alter  any  bQl,  &c  is  written  thereon,  it  is  enacted,  "  That  it  shall 
and  nagr  be  lawful  for  any  person  or  persons  who  shall  be  the  holder  or 
holders  of  any  bQl  of  exchange,  pronussory  note,  or  other  note,  draft  or  order, 
nsde  after  the  passing  of  that  act,  and  liable  to-  any  stamp  duty  by  yirtue  of 
tiie  said  recited  act,  which  shall  be  stamped  with  a  stamp  of  a  different 
teonination  than  is  required  by  the  said  act,  if  the  same  shall  be  of  equal 
er  superior  value  to  the  stamp  required,  to  produce  the  same,  or  cause  the 
Mme  to  be  produced,  within  the  respective  times  thereinafter  mentioned,  to 
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f-  The  Btamp  must  also  be  such  as  is  impressed  by  th^ 
dies,  approyed  from  time  to  time  by  the  commissioners  of 
stamps,  who  have  power,  after  one  month'*s  notice  in  the 
London  and  Edinburgh  Gazettes,  to  change  them.  (49)-f 

And  all  instruments  executed,  after  the  day  named  by 
them  in  the  notice,  on  paper,  &c.,  stamped  with  the  old 
dies,  though  written  before,  are  to  be  considered  as  un- 
stamped. 

-the  oommisiionen  appointed  to  manage  the  said  dutiesi  at  tbe  head  oiBoe  of 
itampa  in  Middlesex,  or  to  such  officer  or  officers  as  the  said  pommissioners^ 
or  the  msjor  part  of  then^  shall,  by  writing  nnder  their  hands,  appoint  for 
snch  purpose ;  and  it  shall  and  may  be  lawful  for  such  commissioners  to 
direct  the  proper  officer  or  officers,  and  such  officer  or  officers  is  and  are 
hereby  required,  upon  payment  of  the  duty  payable  on  such  Yellum,  parch- 
ment or  paper,  by  the  said  recited  act,  and  such  penalty  as  is  thereinafter 
mentioned,  over  and  abo^e  the  said  duty,  to  mark  or  stamp  sndi  biU  of 
exchange,  promissory  note,  or  other  note,  draft  or  order,  with  the  proper 
mark  or  stamp,  and  to  give  a  receipt  for  the  duty  and  penalty  so  paid,  on  the 
back  of  such  bUl  of  exchange,  promissory  note  or  other  note,  draft  or  order 
so  stamped ;  and  every  such  bill  of  exchange,  promissory  note  or  other  note, 
draft  or  order,  so  stamped,  shall  have,  and  be  deemed  of,  the  like  force  and 
validity  in  the  law,  as  if  the  same  had  been  duly  stamped  according  to  the 
directions  of  the  said  recited  act ;  and  all  and  every  person  or  persons  pro- 
curing such  bill  of  exchange,  promissory  note,  or  other  note,  draft  or  order, 
to  be  stamped  as  directed  by  this  act,  sbaU  be,  and  is  and  are,  hereby  indem- 
nified, freed,  and  discharged,  from  and  against  all  penalties  and  fdifeituiea 
incurred  by  reason  of  such  bill  of  exchange,  promissory  note,  or  other  note, 
draft  or  order,  not  having  been  duly  stamped  according  to  the  directions  of 
the  said  act."    f  See  Bradiey  v.  BardtUy,  14  M.  &  W.  873.t 

And  by  s.  6,  it  is  enacted,  '*  That  if  any  such  bill  of  exchange,  promissory 
note,  or  other  note,  draft  or  order,  shall  be  produced  to  the  said  com* 
missioners  before  the  same  shall  be  payable  according  to  the  tenor  and  effisct 
thereof,  the  same  shall  be  stamped,  on  payment  of  the  said  duty,  and  the 
penalty  of  40«. ;  but  in  case  such  bill  of  exchange,  promissory  note  or  other 
note,  draft  or  order,  shall  be  payable,  according  to  the  tenor  and  effisct 
thereof,  before  the  production  thereof  to  the  said  commissioners,  for  the 
purpose  before  mentioned,  then  the  same  shall  not  be  stamped,  unless  on 
payment  of  the  duty,  and  the  sum  of  10/.  for  the  said  penalty." 

t  (49)  3  &  4  Will.  IV.  c.  97,  s.  16,  enacts,  "That  it  shaU  be  lawftd  for 
the  commissioners  of  stamps,  fitmi  time  to  time,  whenever  they  shall  deem  it 
necessary  or  expedient,  to  discontinue  the  use  of  aU  or  any  of  the  dies  hereto- 
fore provided  or  used,  or  at  anytime  hereafter  to  be  provided  or  used  for  denoting 
or  marking  any  stamp  duty  which  now  is  or  at  any  time  hereafter  shall  be  by  law 
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"fAnd  a  bill  stamped  with  an  old  die  is  miavailaUe, 
thoQgh  accepted  in  blank  before  the  day  the  die  was 
altered,  if  it  were  not  drawn  and  dated  till  after  that 
day.  (50) 

ptyable  for  or  in  respect  of  any  matter  or  thing  whatsoercr,  and  to  came  any 
new  die  or  dies,  with  such  altered  derice  or  devices  respectively  thereon,  as 
the  said  commissioners  shall  think  fit  to  be  provided  and  nsed  in  lien  of  the 
fie  or  dies  so  discontinued."   And  sect.  17  enacts,  "  Thai  whenever  the  com- 
misrionfTs  shall  detennine  to  disoontinae  the  use  of  any  die  or  dies,  and  shall 
provide  any  new  die  <Mr  dies  to  be  nsed  in  lien  thereof,  and  the  said  commission- 
en  shall  g;ive  public  notice  thereof  by  advertiBement  in  the  London  and  Edin- 
burgh Gazettes  respectiTely,  then  from  and  after  such  day  or  time  as  shall 
be  fixed  and  appointed  by  such  advertisement,  not  being  within  the  spaee  of 
one  t-i^^tMiay  month  next  after  the  same  shall  have  been  published  in  the  said 
Gazettes  respectively,  the  said  new  die  or  dies  so  provided  shall  be  the  only 
true  and  lawful  die  or  dies  for  denoting  the  duty  charged  or  chargeable  in  any 
esse  to  which  such  die  or  dies  is  or  are  respectively  spplicsble ;  and  aU  deeds 
snd  instruments  for  the  marking  or  stamping  of  which  any  such  new  die  or 
dies  shall  have  been  provided,  and  which,  after  the  day  so  fixed  and  appointed 
ss  aforesaid,  shall  be  ingrossed,  written,  or  printed  upon  vellom,  pairhment, 
or  paper  stamped  or  marked  with  any  other  die  or  dies  than  the  said  new  die 
or  dies  so  provided  for  the  same  as  aforesaid,  and  also  all  such  deeds  and 
instruments  as  aforesaid,  which,  having  been  ingrossed,  written,  or  printed 
upon  vcHum,  parchment,  or  piqper  stamped  or  marked  as  last  aforesaid,  shall . 
Bot  have  been  executed  or  signed  by  any  party  thereto  before  ot  upon  the 
ssid  day  so  fixed  and  appointed  as  aforesaid,  shall  respectively  be  deemed  to 
be  ingrossed,  written,  or  printed  on  vellum,  parchment,  or  paper,  not  duly 
stamped  or  marked  as  required  by  law :  provided  always,  that  in  the  case  of 
say  deed  or  instrument  required  to  be  stamped  or  marked  vrith  such  new  die 
or  dies  as  aforesaid,  which  shall  be  ingrossed,  written,  or  printed  upon  vellum, 
paidiment,  or  paper,  stamped  or  marked  othenrise  than  with  such  new  die 
or  dies,  and  which  sfter  the  said  day  or  time  so  fixed  and  ^^pointed  as  afore- 
tsid,  shall  be  first  executed  or  signed  by  any  party  thereto  at  any  plsoe  out  of 
the  United  Kingdom,  it  shall  be  lawful  for  the  said  commissioners,  and  they 
SR  hereby  required,  upon  proof  of  the  futs  to  their  satisfiustion,  to  cancel  and 
sDow  the  stamp  or  stamps  impressed  on  such  deed  or  instrument,  and  to 
cause  such  deed  or  instrument  to  be  stamped  or  marked  with  such  new  die 
or  dies  to  the  same  amount  of  duty  without  payment  of  any  penalty ;  provided 
such  deed  or  instrument  shall  be  produced  to  the  said  commissioners  for  the 
purpose  aforesaid  within  one  calendar  month  next  after  the  same  shall  arrive 
ID  this  kingdom. 

(50)  AbrmkamM  v.  SUnntr,  12  Ad.  &  £.  763.  In  an  action  by  indorsee 
sgunst  the  defendant  as  acceptor  of  a  bill,  it  appeared  to  be  dated  in  1835, 
but  was  stamped  vrith  the  die,  the  use  of  which  had  been  discontinued  by  an 
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Where«  howeTer,  an  instrument  written  before,  on  a 
stamp  impressed  by  the  dd  die,  is  first  execated  afterwards 
by  a  party  out  of  the  United  Kingdom,  the  commissioners 
may  cancel  the  old  and  impose  a  new  stamp,  if  it  be 
produced  to  ibeai  within  one  calendar  month  after  its 
return.  (61)t 

Sao.  13* — ^The  piq>er.  Sec  on  which  a  bill  or  note  iswrittmi 
(though  it  might  fimnerly  ha^e  been  stamped  at  any  time, 
on  paying  a  penalty,)  ought  not  naw^  except  in  the  case 
above  mentioned,  to  be  stamped  after  it  is  issued ;  but  if  it 
be,  the  court  will  not,  at  least  against  a  person  who  took  it 
after  it  had  he&a.  rightly  stamped,  and  who  might  not  haye 
known  but  that  it  was  duly  stamped  when  it  was  issued, 
aUow  evidence  to  prove  the  time  of  stamping  it.  (52) 


order  of  the  ooiniiiladoaen  imder  ttat.  3  &  4  WHL  lY.  c.  97,  SOtli  Novem- 
ber»  1833.  In  order  to  thow  that  it  was  accepted  befiune  that  period  a  witness 
was  caUed  for  plaintiff,  who  proTed  that  defendant  had  dedared  in  June, 
1838,  that  the  drawer  had  dieated  him  out  of  some  Uank  acceptances  aboat 
five  years  before,  and  that  this  must  have  been  one  of  them.  Lord  Denman, 
C.  J.,  directed  the  jury  to  find  for  defendant,  unless  they  were  of  opinioii 
that  the  bill  was  completed  before  the  order  of  the  commissionen  came  into 
operation,  reserving  leave  to  enter  a  verdicL  Hie  jmy  fonnd  for  defendant, 
and  on  motion  and  time  taken  to  consider,  the  Court  held,  that  the  acceptance 
did  not  draw  back  to  itself  by  relation  the  time  of  drawing  the  bUl,  and  that 
as  the  instrument  was  not  a  bill,  (the  amount,  date,  and  payee  being  wholly 
uncertain,)  till  after  the  operation  of  the  order,  the  statute  rendered  it  inad- 
missible.   Rule  refosed. 

(51)  Stat.  3  &  4  WilL  IV.  c.  97,  s.  17,  «iQ»w.t 

(52)  Wright  v.  RUef,  Peake,  173.  In  an  action  by  the  indorsee  of  a  bill 
dated  9th  September,  1791,  the  bill  when  produced  appeared  to  be  properly 
stamped,  but  the  defendant  proved  that  it  was  not  stamped  until  some  time 
after  it  was  drawn ;  Lord  Kenyon  however  held,  *'  That  though  the  com- 
missioners might  have  exceeded  their  authority  in  stamping  it  against  the 
positive  directions  of  the  act,  it  became  a  valid  instrument  vrhen  stamped, 
and  a  judge  at  Niri  Prius  could  not  inquire  how  and  at  what  time  it  vraa 
stamped;  that  great  inconvenience  might  arise,  and  a  great  chedt  might  be 
put  upon  paper  credit,  if  the  objection  vrere  allowed,  because  it  would  be 
impossible  for  a  man  taking  a  bill  in  the  ordinary  course  of  business,  if  it  was 
not  unstamped  when  he  took  it,  to  know  whether  it  was  stamped  before  it 
was  issued."    The  plaintiff  had  a  verdict. 
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But  if  a  note  before  55  Qeo.  III.  e.  184,  were  issaed  with 
A  wrong  stamp,  and  of  iBBufficient  Yabie,  the  stamping  it 
afterwards  with  a  stamp  of  wrong  denomination  and  of 
grester  ?aliie,  and  payii^  a  penalty,  will  not  make  it  avail- 
able. (53) 

Sec.  14. — Notes  payable  to  the  bearer  on  demand  for 
any  sum  not  exceeding  100/.,  duly  stamped  according  to 
55  Creo.  III.  c.  184  (54),  may  be  re-issued  after  payment,  as 
often  as  may  be  thought  fit,  without  a  new  stamp ;  so  as 
sadi  issuing  is  by  the  same  persons  by  whom  they  were 
originally  issued,  or  some  or  one  of  them ;  or,  if  they  were 
originally  issued  by  partners,  by  some  one  or  more  of  the 
original  partners,  either  alone,  or  jointly  with  some  one  or 
more  additional  partners ;  and  if  such  notes  were  at  first 
made  payable  elsewhere  than  where  they  were  drawn,  an 
alteration  as  to  the  house  or  place  of  payment  will  be  imma- 
l.  (55) 


(ftS)  Awn  T.  ilMMf,  4  B.  ft  C.  235.  A  note  of  2nd  December,  1814,  for 
UNML  WW  iqm  a  threepenny  receipt  stamp.  In  an  action  upon  it,  it  ap- 
peued  to  hare  alao  a  1/.  agreement  etamp,  and  thae  was  a  lecdpt  indorsed 
for  ikat  1/.,  and  a  5/.  penalty  for  stamping  it :  upon  p(iint  saved,  and  role 
lisi  for  nonanitv  tlie  Court  was  dear  the  objection  in  respect  of  the  stamp 
VBS  onanswenble,  and  the  rule  wis  made  absolute. 

(54)  By  55  Geo.  III.  c  184,  s.  14,  it  is  enaeted,  "  That  from  and  after  the 
31st  day  of  August,  1815,  it  shsU  be  lawful  for  any  banker  or  bankers,  or  other 
pcnoB  or  perHms,  who  shaU  have  made  and  issued  any  promissory  notes  for 
payncai  to  the  bearer  on  demand,  of  any  sum  of  money  not  exceeding  1001. 
each,  duly  atamped  aeeording  to  the  directions  of  this  act,  to  re-israe  the 
sme  from  time  to  time  alter  payment  thereof,  as  often  as  he,  she,  or  they 
shall  think  fit,  without  being  liable  to  pay  any  further  duty  in  respect  thereof; 
and  that  all  promissoiy  notes  so  to  be  re4sBued  u  aforesaid  shall  be  good  and 
vslidy  and  aa  available  in  the  law  to  all  intents  and  pmposes  as  they  were 
upon  the  first  issuing  thereof." 

(55)  By  55  Geo.  III.  c.  184,  s.  15,  "  No  promissory  note  for  the  payment 
to  the  bearer  on  demand,  of  any  sum  of  money  not  exceeding  100/.,  which 
ihaU  have  been  made  and  issued  by  any  bankers  or  other  persons  in  partner- 
ship, and  for  which  the  proper  stamp  duty  shall  have  been  once  paid  accord- 
ing to  the  provisiDns  of  this  act,  shall  be  deemed  liable  to  the  payment  of  any 
futher  dnty,  aUhongh  the  same  shall  be  ie*iaaQed  by,  and  as  the  note  of ^ 
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But  no  penoiis  are  at  liberty  to  iBsae  such  re-issoable 
notes,  unleflB  they  take  oat  a  lioenoe  yearly  for  that  pur- 
pose. (56) 

And  where  they  iasoe  notes  in  seyeral  towns  or  places, 
they  must  in  general  have  a  distinct  licence  for  each  town 
or  place.  (57) 


some  only  of  the  penons  who  originaDx  made  and  issued  the  same,  or  by,  and 
aa  the  note  of,  any  tme  or  moie  of  the  penona  who  origiiiaUy  made  and  issued 
the  same,  and  any  other  person  or  persons  in  partnership  with  him  or  them 
jointly ;  nor  ahhongh  such  note  (if  made  payable  at  any  other  than  the  place 
where  drawn)  shall  be  re-issued  with  any  alteration  therein,  only  of  the  house 
or  plaee  at  whidi  the  same  shaU  have  been  at  first  made  payable." 

(56)  By  &5  Geo.  lU.  e.  184,  s.  24,  It  shall  not  be  kwfiil  far  any  banker 
or  bankers,  or  other  person  or  persons  (except  the  goTemor  and  company  of 
the  Bank  of  England),  to  issue  any  promissory  notes  for  money  payable  to 
the  bearer  on  demand,  herd»y  charged  with  a  duty  and  allowed  to  be  re- 
issued, without  taking  out  a  licence  yearly  for  that  purpose ;  which  licence 
shall  be  granted  by  two  or  more  commissioners  of  stamps  far  the  time  being, 
or  by  some  persons  authorized  in  that  behalf  by  the  said  commissioners,  or 
the  migor  part  of  them,  on  payment  of  the  duty  charged  thereon  in  the 
schedule  hereunto  annexed ;  and  a  separate  and  distinct  licence  shall  be  taken 
out,  for  or  in  respect  of  every  town  or  place  where  any  such  promissory  notes 
shall  be  issued  by,  or  by  any  agent  or  agents  for  or  on  account  of,  any  banker 
or  bankers,  or  other  person  or  persons ;  and  every  such  Ueence  shall  specify 
the  proper  name  or  names  and  pLaoe  or  places  of  abode  of  the  person  or  per- 
sons, or  the  proper  name  and  deacription  of  any  body  corporate  to  whom  the 
same  shall  be  granted,  and  also  the  name  of  the  town  or  place  where,  and  the 
name  of  the  bank,  aa  well  as  the  partnership  or  other  name,  style,  or  firm, 
under  which  sudi  notes  are  to  be  issued ;  and  where  any  such  licence  shall 
be  granted  to  persons  in  partnership,  the  same  shall  specify  and  set  forth  the 
names  and  plaees  of  abode  of  all  the  persons  concerned  in  the  partnership, 
whether  all  their  names  shall  appear  on  the  promissory  notes  to  be  issued  by 
them,  or  not ;  and  in  defoult  thereof,  such  licence  shall  be  abadlutdy  void ; 
and  every  sudi  licence  which  shall  be  granted  between  the  lOth  day  of 
October  and  the  11th  day  of  November  in  any  year,  shall  be  dated  on  the 
11th  day  of  October ;  and  every  such  licence,  which  shall  be  granted  at  any 
other  time,  shall  be  dated  on  the  day  on  which  the  same  shall  be  granted ; 
and  every  such  licence  respectively  shall  have  effisct  and  continue  in  force 
from  the  day  of  the  date  thereof  until  the  10th  day  of  October  foUowing^, 
both  inclusive.  See  9  Geo.  IV.  c.  23,  and  7  ft  8  YicL  c.  32,  mmie,  p. 
95  ;  and  WkUloek  v.  Vmdnwoody  poit. 

(57)  By  55  Geo.  III.  c.  184,  a.  26,  "Where  any  banker  or  bankers,  person 
or  persons,  applying  for  a  licence  under  this  act,  would,  under  the  act  of  th& 
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Except  that  houses  which  had  established  branch  banks 
or  agents  elsewhere  than  where  they  had  their  chief  esta^ 
blishment  before  10th  October,  1808,  may  include  the 
places  where  such  branch  banks  or  agents  were  established 
in  the  licence  for  the  place  where  they  have  their  chief 
establishment ;  and  that  houses  in  Scotland  who  issue  notes 
in  more  than  four  towns  or  places  need  only  take  out  four 
distinct  licences.  (58) 

And  the  issuing  re-issuable  notes  without  a  licence  for 
the  purpose  subjects  to  a  penalty  of  100/.  (59) 

A  licence  for  a  partnership  will  continue  in  force  for 
issuing  notes  under  the  same  firm  till  the  10th  of  October 
indnsive,  after  its  date,  notwithstanding  an  alteration  in 
the  partnership.  (60) 


ferty-cighth  year  of  his  Majesty's  reigii,  hare  been  entitled  to  hare  two  or 
more  towns  or  places  in  En^and  indaded  in  one  licence  if  this  act  had  not 
been  made,  snch  banker  or  bankers,  person  or  persons,  shaU  hare  and  be 
entitled  to  the  like  privilege  under  this  act/'  f  See  7  ft  8  Vict.  c.  32,  amig^ 
p.  95.t 

(58)  By  55  Geo.  III.  c.  184,  s.  25,  **  No  banker  or  bankers,  person  or  per« 
ions,  shaU  be  obliged  to  take  oat  more  than  foor  licences  in  all  for  any  number 
of  towns  or  places  in  Scotland ;  and  in  case  any  banker  or  bankers,  person  or 
pecHms,  shaH  issue  snch  promissory  notes  as  aforesaid,  by  themselves  or  their 
sgents,  at  more  than  four  difTerent  towns  or  places  in  Scotland,  then,  after 
tsking  oat  three  distinct  licences  for  three  such  towns  or  places,  such  banker 
or  bankers,  person  or  persons,  shall  be  entitled  to  have  all  the  rest  of  such 
fofWtts  or  places  included  in  a  fourth  licence." 

(59)  By  55  Geo.  III.  c.  184,  s.  27,  "  If  any  banker  or  bankers,  or  -other 
parson  or  persons  (except  the  governor  and  company  of  the  Bank  of  Bngland), 
shdl  issue  or  cause  to  be  issued  by  any  agent,  any  promissory  note  for  money 
ptyable  to  the  bearer  on  demand,  hereby  charged  with  a  duty  and  allowed  to 
be  re-issued  as  aforesaid,  without  being  licensed  so  to  do  in  the  manner  afore* 
sad,  or  at  any  other  town  or  place,  or  under  any  other  name,  style,  or  firm 
flian  shall  be  specified  in  his  or  their  licence,  the  banker  or  bankers,  or  other 
person  or  penons  so  offending,  shall,  for  every  such  offence,  forfeit  the  sum  of 

lOOJ." 

(60)  By  55  Geo.  III.  c  184,  s.  28,  ''Where  any  such  licence  as  aforesaid 
AM  be  granted  to  any  perBons  in  partnership,  the  same  shall  continue  in 
Ibree  for  the  issuing  of  promissory  notes  duly  stamped,  under  the  name,  style 
or  firm  therdn  spoEified,  until  the  tenth  day  of  October  inclusive,  following 
the  date  thereof,  not^thstanding  any  alteration  in  the  partnership." 
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Re-issuable  notes  must  not  have  the  date  printed  thereon 
under  a  penalty  of  50/.  (61) 

Notes  for  any  sum  not  exceeding  100/.  payable  to  the 
bearer  on  demand  (which  are  re-issuable),  though  not  in- 
tended to  be  re-issued,  must  have  the  same  stamp  as  if  they 
were  meant  to  be  re-issued.  (62) 

And  the  re-issuing  notes  or  bills  which  ought  not  to  be 
re-issued  subjects  the  person  re-issuing  them,  after  pay- 
ment, to  a  penalty  of  50/.  and  the  duty ;  and  any  person 
knowingly  taking  them,  to  a  penalty  of  20/.  (63) 

(61)  By  55  Geo.  III.  c.  184»  8. 18,  *<  It  shall  not  be  lawful  for  any  banker 
or  bankers,  or  other  person  or  persons,  to  issue  any  promissory  note  for  the 
payment  of  money  to  the  bearer  on  demand,  liable  to  any  of  the  duties  im- 
posed by  this  act,  with  the  date  printed  therein;  and  if  any  banker  or 
bankers,  or  other  person  or  persons,  shall  issue  or  cause  to  be  issued  any  such 
promissory  note  with  the  date  printed  therein,  he  or  they  shall  for  every  such 
promissory  note  so  issued  forfeit  the  sum  of  50/.'' 

(62)  Whitloek  ▼.  Underwood,  2  B.  &  C.  157.  A  note  was  as  follows : — 
<'13th  December,  1821.  I  promise  to  pay  Wm.  Whitloek  or  bearer  401. 
value  receiTed  with  interest."  It  was  on  a  2«.  6d.  stamp ;  and  on  the  ground 
ihat  it  should  have  been  upon  a  5«.  stamp,  nonsuit.  A  rule  nisi  was  obtained 
for  a  new  trial  on  the  ground  that,  as  this  was  not  intended  to  be  re-issued, 
it  did  not  require  a  higher  stamp  than  a  note  for  the  same  amount  payable 
writhin  two  months  after  date ;  and  it  was  urged  that  upon  a  bill  payable  to 
the  bearer  on  demand  for  the  same  amount  the  stamp  in  question  would  have 
been  sufficient :  but  on  cause  shown,  the  Court  was  clear,  that  upon  all  notea 
payable  to  bearer  on  demand  for  sums  not  exceediog  100/.  the  stamps  sge^ 
cified  in  the  aefaednle  for  notea  payable  to  bearer  on  demand  must  be  used, 
without  any  distinction  between  notes  intended  to  be  reissued  and  notes  not 
so  intended;  that  it  would  create  confusion  to  make  this  distinction;  and 
they  intimated  that,  under  55  Geo.  III.  e.  184,  s.  24,  none  but  licensed 
persons  could  isaae  such  notes* 

(63)  By  55  Geo.  III.  c.  184,  s.  19,  "  All  promissory  notes  hereby  allowed 
to  continue  re-issuable  for  a  limited  period,  but  not  afterwards,  shall,  upon 
the  payment  thereof  at  any  time  after  the  expiration  of  such  period;  and  aU 
promisaory  notes,  bills  of  exchange,  drafts* or  orders  for  money,  not  hereby 
allowed  to  be  ie4ssued,  shall,  upon  any  payment  thereof,  be  deemed  and  taken 
respectively  to  be  thereupon  wholly  discharged,  vacated,  and  satisfied,  and 
shall  be  no  longer  negotiable  or  available  in  any  manner  whatsoever,  but  ahall 
be  forthwith  cancelled  by  the  person  or  persons  paying  the  same :  and  if  any 
person  or  persona  shall  re-issue,  or  cause  or  permit  to  be  re-issued,  any  pro* 
inisBory  note  hereby  allowed  to  be  re«issued  for  a  limited  period  as  aforesaid, 
at  any  time  after  the  expiration  of  the  term  or  period  allowed  for  that  pur- 
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f  Notes  and  bills  so  improperiy  re-issued  are  void ;  (64) 

But  payment  upon  them  must  first  have  been  made 
aceoiding  to  the  law  merchant,  that  is,  at  maturity  and  not 
by  ant]cipAU(m.  (65) 

And  if  a  note  or  bill  be  paid  at  maturity  by  a  person 
entitled  to  recover  against  any  other  parties  upon  it,  he 
may  re-issue  it.  (66)t 

Notes  payable  to  the  bearer  generally,  without  specifying 
any  time  for  payment,  are  payable  on  demand. 

pQie ;  or  if  any  person  or  persons  shall  re-issue,  or  cause  or  permit  to  be 
re-issoed,  any  promissory  note,  bill  of  exchange,  draft  or  order  for  money,  not 
hereby  aUowed  to  be  re-issued,  at  any  time  after  the  payment  thereof;  or  if 
lay  peraon  or  persons  paying  or  causing  to  be  paid  any  such  note,  bill,  draft 
or  order  as  aforesaid^  shall  refuse  or  neglect  to  cancel  the  same  according  to 
the  directions  of  this  act,  then,  and  in  either  of  those  cases,  the  person  or 
penoDs  so  offending  shall  for  every  such  note,  bill,  draft  or  order  as  aforesaid, 
forfeit  the  sum  of  50/. ;  and  in  case  of  any  such  noto,  bin,  draft  or  order 
bciug  re-issued  contrary  to  the  intent  and  meaning  of  this  act,  the  person  or 
persons  re-issuing  the  same,  or  causing  or  permitting  the  same  to  be  re-isiued, 
than  also  be  answerable  and  accountable  to  his  Majesty,  his  heirs  and  sue- 
eessors,  for  a  further  duty  in  respect  of  every  such  note,  bill,  draft  or  order, 
of  such  and  the  same  amount  as  would  have  been  chargeable  thereon  in  case 
the  same  had  been  then  issued  for  the  first  time,  and  so  from  time  to  time  as 
often  as  the  same  shall  be  so  re-issued ;  which  further  duty  shaU  and  may  be 
sued  for  and  recovered  accordingly,  as  a  debt  to  his  Mi^esty,  his  heirs  and 
soeeesson ;  and  if  any  person  or  persons  shaU  receive  or  take  any  such  note, 
biO,  draft  or  order,  in  payment  of  or  as  a  security  for  the  sum  therdn  ex- 
pressed, knowing  the  same  to  be  re-issued  contrary  to  the  intent  and  meaning 
of  this  act,  he,  she,  or  they  shall,  for  every  such  note,  bill,  draft  or  order, 
forfeit  the  sum  of  201." 

t  (64)  Latmrui  t.  C&wie,  3  Q.  B.  459.  To  an  action  by  indorsee  against 
defendant  as  acceptor  of  a  bill  drawn  on  him  by  Arnold,  he  pleaded  that  he 
accepted  it  for  the  aooommodation  of  Arnold,  who  paid  it  when  due,  and 
afterwards  indorsed  it  to  plaintiff  without  its  being  re-stamped.  Upon 
demurrei,  and  time  taken  to  consider,  the  Court  hdd  that  this  bill,  having 
been  paid  by  the  peraon  ultimately  liable  upon  it,  was  discharged ;  that  55 
Geo.  III.  c.  184,  a.  19  (Mcprs),  did  not  merely  forbid  a  biU  re->iB8ued  after 
payment  being  reoeiTcd  in  evidence,  but  rendered  it  void,  and  that  the 
foets  might  be  pleaded  as  a  defence.    Judgment  for  defendant. 

(65)  Morley  v.  CtOverweli,  7  M.  ft  W.  174. 

(66)  Barirum  v.  Caddy,  9  Ad.  ft  B.  275  ;  Cattow  v.  Lawrence,  poet ;  and 
see  Tkomae  v.  Fenion,  16  L.  J.,  Q.  B.  362. 
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"f-  And  such  notes,  if  paid  by  the  person  ultimately  liable, 
are  paid  at  maturity  and  cannot  be  re-issued.  (67) 

Sec.  15. — The  re-issuing  of  a  bill  or  note,  contrary  to  tlie 
provisions  of  the  Stamp  Act,  may  be  pleaded  as  a  defence 
to  an  action  upon  it.  (68) 

The  objection  that  a  bill,  note,  or  draft  requires  a  stamp, 
or  that  it  is  improperly  stamped,  need  not  be  pleaded  to  aa 
action  upon  it.  (69) 

It  may  be  taken  advantage  of  under  any  plea  which 
renders  it  necessary  for  the  plaintiff  to  give  the  instrur 
ment  in  evidence  as  part  of  his  case.  (70) 

The  objection  properly  should  be  taken  before  the  in- 
strument is  received  as  evidence. 

And  the  question,  whether  it  requires  a  stamp,  or  is 
improperly  stamped,  should  be  decided  by  the  judge,  and 
not  submitted  as  a  question  to  the  jury ;  (71) 

And,  for  this  purpose,  he  should  at  once  receive  evidence 
to  impeach  the  admissibility  of  the  instrument  as  evidence 
before  it  is  read  to  the  jury.  (71) 


(67)  Barirmn  v.  Caddff,  i%gnra, 

(68)  Laxanu  y.  Onoie»  tupra* 

(69)  PUld  ▼.  Woodi,  ante,  p.  25. 

(70)  FUld  y.  Wooda,  8erU  y.  Norton,  ante,  p.  25 ;  Steadmm  y.  Dm^ 
hamel,  ante,  p.  94  ;  BartUtt  y.  Smitk,  poit, 

(71)  BartUtt  y.  Smith,  11  M.  &  W.  483.  In  an  actiott  against  the 
drawer  by  the  indorsee  of  a  bill,  defendant  traversed  the  drawing  and  in- 
dorsement, and  upon  the  trial  the  bill  produced  appeared  to  haye  been  drawn 
in  Dublin,  payable  in  London,  and  was  stamped  as  a  foreign  biU.  Defendant 
objected  to  its  being  receiyed  as  eyidence,  on  the  ground  that  it  was  in  £sct 
drawn  in  London  and  required  a  higher  stamp,  and  proposed  to  giye  eyidence 
to  show  thik  The  under-sheriff,  before  whom  the  case  was  tried,  refused  to 
receive  this  at  that  stage,  and  admitted  the  bill  in  evidence ;  but  allowed  de- 
fendant in  his  defence  to  adduce  the  evidence,  which  he  did ;  and  the  under- 
sheriff  then  left  it  to  the  jury  to  say  whether  the  bill  was  drawn  in  London. 
The  jury  found  for  plaintiff :  but,  after  aiigument,  the  Court  of  Exchequer  held 
that  the  under-sheriff  ought  to  have  received  the  evidence  before  he  allowed 
the  bill  to  be  read ;  and  as  all  questions  respecting  the  admissibility  of  evidence 
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If  a  bill  or  note  can  be  stanqwd,  so  as  to  raider  it 
available  in  evidence  before  the  trial,  any  objection  to  the 
stamp  cannot  be  pleaded  in  an  action  i^on  it.  (72)^ 


m  to  be  detennined  V7  the  jodge,  he  oogM  to  ba«e  dkcided  vpoB  tt  witi^ 
•a J  Kfierenee  to  the  jury,  and  made  a  nde  abaohite  €or  •  aev  tnaL 

(72)  BrmdUf  y.  BmrdOef,  14  Iff.  ft  W.  873.  To  a  dedantioii  by  p^ee 
ignMt  maken  of  a  note,  payable  on  April  15th,  1B45,  drfwidaiiU  pleaded 
that  the  note  waa  made  and  completed  iriflioat  aped^ring  any  time  km  pay- 
BiCBt,  and  aAdwaida  by  eonaent,  but  without  the  aame  being  re-atamped,  it 
mi  altered  by  inaerting  15th  kprSi^  1845,  £ar  p^meat.  Upon  dearancr  to 
the  rgoinder,  on  whieh  defendaata  objected  to  the  validity  of  plaintifTi  r^li- 
citioii,  plaintiff  objected  that  the  plea  waa  bad,  iaaanradi  aa  it  £d  not  ahow 
that  the  note  migifat  not  have  been  afterwarda  atamped  onder  atat  37  Geou  m. 
e.  136,  before  the  trial;  and  the  Court  hdd  that  inaamndi  ai  it  mig^  far 
■Pg^t  that  appeared  in  the  plea,  be  ao  ftamped  the  plea  ma  bad.  Judgment 
for  plaintiff. 

As  to  wiiether,  and  how,  in  other  caaei  the  objection  nnder  the  atamp  actt 
en  be  pleaded,  aee  Httmmrd  ? .  BmUK  4  Blng.  N.  C.  684. 
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If  a  biD  c^  note  be  altered  in  a  material  part  (though  by 
consent  of  all  parties),  after  it  has  once  issaed,  it  re- 
qnires  (1)  a  new  stamp ; 

Unless  such  alteration  were  to  correct  a  mistake,  and 
meidy  to  make  the  bill  what  it  was  originally  intended  to 
have  been,  for  in  snch  case  a  new  stamp  is  not  neces- 
sary. (2) 


(1)  WU§9m  ▼.  Jmiiice,  1796.  A  note  of  nine  months  after  date  was,  by 
consent  of  all  parties,  a  foitni|^t  after  it  had  been  deliTered  to  the  payee, 
altered  to  ten  months  after  date.  Lord  Kenyon  hdd  m  new  stamp  neoessaiyt 
and  nonsoited  the  plaintiff. 

Bowmm  t.  JVieAol,  5  T.  R.  537.  A  bm  dated  2nd  September,  and  pay. 
able  twenty-one  days  after  date,  was,  by  consent  of  the  acceptor,  altered  to 
fifty-one  days  after  date :  on  30th  September  it  was,  with  the  like  consent, 
and  whilst  it  remained  in  the  drawer's  hands,  restored  to  twenty-one  days, 
hot  the  date  was  altered  to  September  14th.  Lord  Kenyon  nonsuited,  and 
the  Comi  held  the  nonsuit  right,  t  As  to  the  mode  of  pleading  in  snch  case, 
see  Bradiey  t.  B^rdHey,  14  M.  &  W.  873,  M/e,  p.  117.t 

(2)  Kenkaw  t.  Omt,  3  Esp.  246.  In  an  action  on  a  bill,  it  appeared  thnt 
the  defendant,  who  was  the  payee,  had  huhr$ed  the  bin  to  one  K.,  by  whom 
it  was  passed  to  the  plaintiilB ;  that  they,  on  discoTering  that  the  words,  "  or 
order,"  had  been  omitted,  returned  it  the  day  after  it  was  drawn,  and  the 
drawer,  with  the  consent  of  the  defendant,  then  inserted  those  words.  Le 
Blanc,  J.,  held,  that  no  new  stamp  was  necessary;  that  this  was  not  a  new 
instrmnent,  as  in  Bownum  ▼.  AteAo/,  bat  merely  a  correction  of  a  mistake, 
and  in  furtherance  of  the  original  intention  of  the  parties ;  and  the  plaintiA 
had  a  verdict.  A  new  trial  was  afterwards  mored  for,  but  the  Court  refused 
a  rule.    See  10  East,  Rep.  437. 

Jaeob  y.Hart,  6  M.  &  S.  142.  Indorsee  against  acceptor:  defendant, 
when  he  accepted  the  bill,  noticed  that  by  mistake  the  date  was  March 
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Correcting  the  date,  (3)  for  the  mode  of  its  negotiar 
bility  (4),-f-  to  make  it  what  it  was  intended,  will  not  afiect 
a  bill  or  note. 

An  alteration  of  a  bill  or  note  in  a  material  part  not  only 
makes  a  new  stamp  necessary,  but  vacates  the  bill  or  note 
(independently  of  the  stamp  laws),  except  as  between  the 
parties  consenting  to  such  alteration. 

Where  an  alteration  will  vacate  a  bill  or  note,  it 
will  have  that  effect,  though  it  were  made  by  a  mere 
stranger.  (5) 

Altering  the  (6)  date,  or  sum,  or  (6)  time  for  payment ; 


instead  of  April.  The  payee,  upon  communicatioii  with  the  drawer,  altered 
the  date  to  April,  and  the  defendant  snbsequently  approved  of  the  alteration. 
Bcfiore  the  biU  was  negotiated,  defendant,  at  the  request  of  the  drawer,  wrote 
upon  it,  '*  Payable  at  Mr.  J.'s,  St.  Mary  Axe,  London."  It  was  objected  at 
the  bial  that  these  alterations  made  a  new  Btamp  necessary ;  but  Lord  EUen- 
bofougfa  held  the  contrary ;  and,  on  rule  nisi  for  new  trial,  the  Court  were 
of  opinion  he  did  right.    Bule  refused,    f  See  8.  P.  Byrom  ▼.  Tkompwn,  1 1 

Ad.&£.  31.t 

(3)  Jacob  y.  Hart,  myra ;  fBruti  ▼.  Pieard,  Uy.  &  Mood.  37. 

(4)  Ckrita  t.  TattenaU^  2  M.  &  6.  890 ;  Byrom  v.  Thomptw^  ant:i 

(5)  Matter  ▼.  MilUr,  4  T.  R.  320 ;  2  H.  Bl.  141.  In  an  action  by 
indonees  against  the  acceptor  of  a  bill,  payable  three  months  after  date  to 
WHldnson  and  Cooke,  the  declaration  had  one  count  upon  the  bill  as  dated 
the  20di  March,  and  another  as  dated  the  26th  March.  The  jury  found  a 
specisl  Terdict,  stating  that  the  bill  was  drawn  and  dated  the  26th  March  ; 
that  it  was  accepted;  and  that  afterwards,  and  whilst  it  remained  in  the 
bands  of  Willdnson  and  Cooke,  the  date  was  altered  from  the  26th  to  the 
20th  March,  without  the  defendant's  knowledge,  and  by  some  person  unknown 
to  the  jury.  That  after  such  alteration  it  was  indorsed  for  a  valuable  consi- 
dention  by  Wilkinson  and  Cooke  to  the  plaintifis.  After  two  arguments, 
LDrd  Kenyon,  Ashhunt,  and  Grose,  Js.,  held,  that  the  alteration,  though  by  a 
struiger,  Taeated  the  bUl :  BuUer,  J.,  differed ;  but  on  error,  the  whole  Court 
was  so  dear  that  it  was  vacated  that  they  would  not  hear  a  second  argument, 
and  judgment  for  the  defendant  was  affirmed.  See  Hm^ee  v.  Bromley  p  6  East, 
309,  tand  Dmridmm  v.  Cooper,  11  M.  &  W.  77,  778 ;  and  13  M.  &  W.  343. 

As  to  the  necessity  of  pleading  this  defence,  see  Mann  v.  Bradley,  poet, 
p.  123 ;  Parry  v.  Niekoleon,  Crotty  v.  Hodgee,  poet.  Defence,  Chapter  Xll.f 

(6)  Waiioii  V.  HoMtinge,  4  Campb.  223;  1  Stark.  215.  A  bill  drawn  by 
Brooks  in  favour  of  plaintiff  was  dated  5th  July.  An  agent  of  plaintiff's  pre- 
sented it  for  acceptance,  and  defendant,  the  drawee,  desired  to  have  the  date 
altered  to  the  10th,  which  was  done  accordingly,  and  then  defendant  accepted 
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or  inserting  words,  rendering  a  bill  or  note  (7)  negotiable, 
which  was  not  so  originally ;  or  inserting  words  in  a  bill  or 
note  originally  expressed  to  be  for  value  received  generally^ 
stating  such  value  to  have  been  received  on  a  (8)  particular 
account ;  or  adding  as  a  maker  or  drawer  (9)  a  person  not 
originally  intended  to  have  been  so,  is  a  material  alteration, 
and  makes  a  new  stamp  necessary. 

But  inserting  a  mere  memorandum  to  say  where  the  biU 
or  note  is  to  be  payable,  if  it  give  a  right  direction  in  that 
respect,  is  not.  (10) 

it.  Lord  Ellenborough  held  that  as  the  bill  was  issued  before  this  alteratioii 
was  made,  and  was  a  perfect,  aTailable  instmment,  the  alteration  made  a  new 
stamp  necessary,  and  nonsuit. 

Outhwaite  v.  lAoUUff^  4  Campb.  179.  A  bill  drawn  5th  March  wis 
indorsed  to  J.  S.,  who  left  it  for  acceptance.  The  drawees  altered  the  date 
to  15th  March,  and  then  accepted  it.  In  an  action  on  the  bill  by  indorsee 
against  indorser,  it  was  argued  that  this  alteration  Tacsted  the  biU.  Lord 
Ellenborough  was  of  that  opinion,  because  the  biU  was  a  perfect  instrament 
when  issued  to  the  indorsee ;  the  alteration  might  embarrass  parties  who  would 
expect  notice  or  payment  according  to  the  original  date,  and  the  alteratioii 
made  it  a  new  biU,  and  made  a  new  stamp  necessary. 

See  WiUon  y,  JutHee,  and  Bownum  t.  McAo//,  mUe,  p.  118 ;  fOoek  ▼.  Cbur- 
wlif  2  C.  M.  &  R.  291 ;  BeUy.  Gardmer,  4  M.  &  G.  Il,p09trf  and  CMU 
well  y.  Martin,  it^ra,  p.  123.  As  to  acceptances  varying  tnm  the  tenor  of 
the  bill,  see  Chapter  VI. 

(7)  See  Ktnhaw  ▼.  Cox,  ante,  p.  118,  n.  (2).  In  KniU  t.  WiUUmu,  10 
East,  437.  Le  Blanc,  J.,  said,  that  Kenhaw  y.  Cox  could  only  be  supported  oa 
the  ground  that  the  alteration  was  merely  the  correction  of  a  mistake,  for  the 
alteration  was  a  very  material  one. 

(8)  KniU  T.  Willianu,  10  East,  431.  Action  on  a  note,  by  which,  nine 
months  after  date,  the  defendant  promised  to  pay  to  the  plaintiff,  or  order, 
1001.  for  value  received,  for  the  good^will  qfthe  leooo  tmd  trado  qfMr,  F. 
Knill,  deeeoitd.  It  appeared,  at  the  trial  before  Le  Blanc,  J.,  at  Hereford, 
that  the  words  in  italics  were  added,  by  consent  of  both  parties,  on  the  day 
after  the  note  had  been  signed  and  delivered  to  the  plaintiff,  without  any  new 
stamp  being  impressed  upon  it.  Upon  this  the  plaintiff  was  nonsuited ;  and, 
on  a  rule  nisi  to  set  aside  the  nonsuit,  the  whole  Court  held  that  the  altention 
was  material,  and  therefore  discharged  the  rule.  See  Wright  v.  Mtahmp, 
1  Dowl.  N.  S.  802. 

(9)  See  Clark  v.  Blaekstock,  ante.  fBut  see  Cotton  v.  Siiavwoe,  8 
Ad.  &  E.  136;  Gould  v.  Coombt,  1  C.  B.  543.t 

(10)  TVi^Jji  v.  SFtarman,  3  Esp.  57.  In  an  action  on  a  bill  by  an  indorsee 
against  the  acceptor,  the  defence  was,  that  the  bill  had  been  altered  by  the 
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So,  correcting  the  address  or  style  of  the  drawee,  so  as 
to  make  it  accord  with  the  acceptance,  will  not  affect  a 
bill.  (11) 

But  altering  an  acceptance,  so  as  to  give  an  nnwamuited 
place  for  payment,  vacates  the  acceptance.  (12) 

insertion  of  the  words,  '<  When  doe,  at  the  Cross  Keys,  Bhwicftian  Boad.'' 
But  Lord  Kenyon  held  that  the  aUention  wu  inunateiul,  and  the  plaintiff 
had  a  verdict.    See  Jacob  t.  Hart,  tmte,  p.  118. 

Mtrwam  t.  Ptiit,  1  Campb.  82,  n.  Indonee  againat  aooeptor  of  a  bOL 
After  aoeeptanee,  the  drawer,  without  the  consent  or  knowledge  of  the  defewU 
ant,  wrote  under  his  name,  **  Prescott  and  Co."    Lord  EDenboroDgh  hdd  ii 


f  Walter  r.CMbiey,  2  CAM  Abl.  In  an  action  against  the  acceptor  by  the 
drawer  being  also  the  payee  of  two  IHUs,  it  appeared  that  they  were  originally 
aeeqDted  by  defendant,  payable  at  his  own  boose.  King's  Bead,  Chelsea;  but, 
sboat  six  weeks  after  deUreiy  to  plaintiff,  at  his  reqoest  defendant  made  them 
''PajaUe  at  J.  Bland's,  Great  Surrey  Street,  Blackfriars."  It  waa  objected 
that  this  alteration  made  a  new  stamp  necessary ;  but  Lord  Lyndhont,  C.  B., 
ovenuled  the  objection.  The  Court  held,  upon  motion  for  a  role  nisi  lor  a 
new  trial,  that  this  alteration  ha^g  been  made  by  the  aooeptor  himself  did 
not  alter  the  contract,  and  was  a  mere  memorandnm  indicating  where  to  apply 
for  payment,  and  refused  a  rale. 

Stevema  t.  Lhyd,  Mood.  &  MaL  292.  A  bill  having  been  drawn  by  A.  B. 
on  defendant,  he  accepted  it  generally ;  and  after  it  had  been  in  A.  B.'s  hands 
same  time,  he,  with  defendant's  consent,  subioined  to  the  acceptance  words 
dpressing  it  to  be  parable  at  a  particular  place  in  London.  Lord  Tenterden 
held,  in  an  action  against  the  aooeptor  by  an  indorsee,  that  the  alteration  being 
made  with  the  acceptor's  consent  did  not  render  a  fresh  stamp  necessary.  But 
lee  MaeBUoBh  t.  Baydom,  Deabrcwa  r.  Weiktrbp,  and  Ttiflor  ▼.  Moeeifft 

(11)  Farfukar  t.  Swihtp,  1  Mood.  &  Mai.  14.  A  bill  was  addressed 
to  **  Messrs.  Sonthey,  Crowther,  and  Co. :"  they  accepted  it  in  the  firm  of 
**  Soothey  and  Crowther."  The  bill,  when  produced,  appeared  altered  so  as 
to  make  the  address  agree  with  the  acceptance,  "  Messrs.  Southey  and  Crow- 
tber."  VHiether  the  alteration  was  before  or  after  the  acceptance  did  not 
i^ipear.  littledale,  J.,  thought  the  alteration,  whenever  made,  inunaterial ; 
and  verdict  lor  plaintiff. 

(12)  TUmarth  t.  Qrover,  1  M.  &  S.  735.  Defendant  accepted  a  bill  so 
as  to  make  it  payable  at  Bloxam  and  Co.'s.  Bloxam  and  Co.  £uled,  and  the 
bolder,  vrithout  defendant's  knowledge  or  consent,  strack  out  their  names, 
and  substituted  Esdaile  and  Co/s.  On  point  reserved  whether  this  alteration 
vacated  the  acceptance,  the  whole  Court  held  it  did,  and  plaintiff  was  non- 
suited. 

Com/B  V.  HahaU,  4  B.  &  Aid.  197.    In  an  action  by  indorsee  of  a  bill 
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And  altering  the  place  where  a  bill  or  note  is  pay- 
able, if  for  a  fraudulent  purpose,  may  be  punishable  as 
a  forgery.  (13) 

against  the  acceptor,  it  appeared  that  the  acceptance  was  general,  and  that 
the  drawer,  without  the  defendant's  knowledge,  added  to  it  *'  Payable  at  Mr. 
B.'s,  Chiswell  Street ;''  and  on  the  groond  that  this  was  a  material  alteration, 
and  Tacated  the  acceptance,  verdict  for  defendant.  A  motion  was  made  fot  a 
new  trial,  hut  the  Court  thought  the  yerdict  right ;  Amt  this  alteration  would 
lead  to  a  presentment  at  B.'s,  not  at  defendant's,  and  the  biU  might  be  treated 
as  dislfbnoured,  and  defendant  be  airested  thereon  without  any  presentment 
where  he  would  expect  it,  and  a  rule  was  refused. 

Maclntoth  v.  Haydon,  1  Ry.  &  Mood.  362.  In  an  action  by  indorsee  against 
acceptor,  it  appeared  that  defendant's  acceptance  was  general,  but  an  indorsee 
afterwards  added,  **  Payable  at  Messrs.  Kansom  and  Co.'s,  Banken,  London  ^ 
defendant  was  not  priry  to  this  addition,  plaintiff  was.  Lord  Tenterden  hdd 
that  the  alteration  avoided  the  acceptance,  notwithstanding  it  was  made  after 
the  Stat.  1  &  2  Geo.  IV.  c.  78,  because  it  materially  altered  the  diaracter  of 
the  biU,  and  would  induce  an  indorsee  to  think  Ransom  and  Co.*s,  and  not 
defendant's,  the  proper  place  to  present  it,  and  an  intennediate  indorser  to 
suppose  there  bad  been  a  default  by  presentment  and  non-payment  at  the 
banker's,  when  in  fact,  as  against  the  drawer  and  indoisers,  there  had  been  no 
default. 

fDiih'owe  ▼.  W^tktrky,  1  M.  &  Rob.  438,  and  6  C.  &  P.  758.  IndorBee 
against  acceptor  of  a  bill ;  defence,  that  the  biU  having  been  accepted  payable 
generally,  the  words  "  Payable  at  Archibald  and  Co.,  Regent  Street,"  had 
been  added  to  the  acceptance  without  defendant's  authority.  Tindal,  C.  J., 
held  the  alteration  to  be  material,  notwithstanding  the  statute  1  &  2  Geo.  IV. 
c.  78, ''  inasmuch  as  the  drawer  and  indorser  would  be  made  liable,  as  ugsm 
e  default  by  the  acceptor,  if  he  failed  to  pay  the  bill  at  a  place  of  which  he 
might  have  no  knowledge,  and  so  no  opportunity  of  providing  funds  there  to 
meet  it,  and  he  might  thus  be  made  liable  to  costs  at  the  soit  of  those 
parties."    Verdict  for  defendant. 

In  Taylor  v.  Motely^  ibid,  note,  and  6  C.  &  P.  273,  before  Lord  Lyndhnnt, 
C.  B.,  the  plaintiff  was  nonsuited  in  an  action  under  similar  drcomstanees. 
See  Crotty  v.  Hodges,  4  M.  &  G.  561 ;  Caheri  v.  Baker,  4  M.  ft  W.  417.t 

(13)  Rex  V.  lYeble,  2  Taunt.  328.  Kellaway  issued  10/.  notes,  payable  at 
Fordingbridge,  or  at  Wilkinson  and  Co.'s,  London.  These  notes  were  re- 
issuable :  several  of  them  were  paid  in  town,  and  stolen  on  their  way  badt  to 
Fordingbridge.  Wilkinson  and  Co.  fiuled,  and  the  prisoner,  who  had  got  one 
of  these  notes,  covered  the  names  of  Wilkinson  and  Co.  with  a  smaU  piece  of 
paper  containing  the  names  of  Ramsbottom  and  Co.  and  re-issned  the  note. 
He  was  indicted  for  forgery  and  convicted;  and  on  argument  before  the 
twelve  judges  this  was  held  a  forgery,  for  substituting  a  solvent  house  aa  one 
of  the  places  of  payment  instead  of  an  insolvent  one  varied  the  credit  of  the 


Sea  2.]  Alieratum-^at  what  Time.  123 

t  And  catting  off  from  a  joint  and  sereral  promiaBOiy 
note  the  name  of  one  of  the  parties  who  has  ezeented  it, 
it  seems,  will  vacate  the  note.  (14).'|- 

Sac.  2. — ^A  bill  or  note  is,  primA  fade,  to  be  considered 
as  issaed  as  soon  as  it  is  passed  away  by  the  drawer  or 
maker  (15),  or  accepted  by  the  drawee ;  (16) 

Not  before.  (17) 

If  two  persons  exchange  acceptances,  each  bill  is  to  be 
considered  as  issued  as  soon  as  the  exchange  is  made, 
and  any  alteration  afterwards  will  make  new  stamps  neces- 
8aiy:(18) 

note ;  and  though  KeUaway,  hy  the  red  note,  answered  for  no  peyment  in 
London  but  at  WiUdnson  and  Co/s,  this  altention  made  him  anawerable  for 
it  at  Bamsbottom's. 

t(14}  MMomT.BradiesffllUL.dLW.bW.  P^eaagaintt  makerof  anote, 
plea,  trm?ening  the  making.  Upon  the  trial,  it  §ppeutd  defendant  had  signed 
tilt  aofee»wfaiebivaB  joint  and  sereral,  as  surety  with  wl  other  persons,  hot  the 
name  of  one  of  them  had  since  been  cnt  off,  and  it  was  mged  that  this  vitiated 
the  note :  the  judge  directed  the  jury  to  find  for  defendant,  reserring  liberty 
to  plaintiff  to  enter  a  verdict,  if  the  Coort  shoold  think  the  defenee  not  avails 
sbis  mder  the  pka.  TheCoort  made  a  ndeabaolnte  for  this  purpose,  saying, 
fliat  though  it  wonld  probably  torn  out  that  the  note  was  avoided  by  the 
lemoval  of  the  name,  yet  as  it  did  not  in  its  altered  form  vary  from  the 
dedsHEtion,  and  no  objection  vras  raised  on  the  score  of  the  stamp,  the 
defonoe  should  hate  been  speoisiHy  pleaded.    Judgment  for  plaintUf.t 

(15)  See  W&Uom  v.  Ha9img9,  amU,  p.  119.  (hUkwaiU  v.  LmUfy,  tmt€ 
p.  12a    KmiU  V.  WiUiami,  mUe,  p.  120. 

(16)  See  JUmMTBh  v.  Qmmrt  and  OowU  v.  HaUail,  «i/#,  p.  121. 

(17)  Kmmgrip  v.  JVasil,  1  Staik.  452.  Manle  drew  a  biD  upon  Nash  at 
thne  months,  payable  to  his  (Manle's)  order,  and  sent  it  to  Nash  for  accept- 
ance. Naah  sent  it  back  to  Manle,  and  desired  him  to  let  the  bill  be  at  four 
months  instead  of  three :  Manle  assented,  and  the  MU  was  altered  accordingly. 
On  qnestion  whether  this  made  a  new  stamp  necessary,  Lord  EUenborough 
held  it  did  not,  and  the  plaintiff  had  a  verdict. 

(18)  CkrdmeU  v.  MmtHm,  9  Bast.  liK).  On  the  3rd  of  June,  1807,  the 
defendant  and  Giles  and  Co.  exchanged  acceptanees.  On  the  23rd,  before 
either  ef  the  bills  had  been  passed  away,  they  altered  the  dates  to  the  23Td : 
the  bills  were  payable  at  a  certain  period  after  date.  Lord  Ellenboniogh 
thoog^  a  new  stamp  neeessary,  and  nonsuited  the  plaintiff,  with  liberty  to 
move  to  set  aside  the  nonsnit.  On  motion  accordingly,  the  whole  Court 
thoa^t  that  the  exchange  of  acceptances  was  a  negotiation  of  each  bill, 
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But  a  bill  is  not  to  be  considered  as  issued^  so  as  to  make 
a  new  stamp  necessary,  until  it  is  in  the  hands  of  some  one 
who  is  entitled  to  make  a  claim  thereon ;  (19) 

Though  it  be  accepted  and  indorsed ;  (19) 

And  an  alteration  thereon  without  the  knowledge  of 
acceptor  or  indorser,  though  it  will  entitle  them  to  con- 
fflder  their  acceptance  or  indorsement  vacated  if  they  do 
not  assent  thereto,  will  be  binding  upon  them  if  they 
assent.  (19) 

Sec.  3. — If  a  bill  or  note  appear  upon  the  face  of  it  to 
have  been  altered,  it  is  for  the  holder  to  prove  that  it 
was  altered  under  circumstances  which  make  it  still  avail- 
able. (20) 


and  that  the  labaeqaent  alteration  rendered  a  new  stamp  necessary.    Role 
refiised. 

N. — Each  bill  was  payable  to  the  drawer's  order,  and  the  plaintiff  was  m 
kmijlde  indorsee. 

(19)  DowMf  ▼.  RiekmrdBtm,  5  B.  &  Aid.  674.  Upon  an  issue  from  Chan- 
cery»  on  the  qoestion  whether  Thompson,  as  acceptor  of  a  biU  of  exchange, 
was  indebted  thereon  to  Downes,  an  indorsee ;  it  appeared  in  eridence  that 
the  bill  was  drawn  by  Raines  to  his  own  order  upon  Thompson,  accepted  by 
Thompson,  and  indorsed  by  Raines  and  Lachlan ;  that  its  date  was  the  6th 
March ;  that  Raines,  Thompson,  and  Lachlan  were  in  the  habit  of  putting 
their  names  for  each  other  upon  bills,  and  that  Thompson  and  Lachlan  put 
their  names  upon  this  biU  to  enable  Raines  to  pass  it.  Raines  put  it  into  the 
hands  of  an  ag;ent,  and  he  could  not  pass  it  till  10th  April,  when  he  paid  it 
for  value  to  Howdl,  who  passed  it  for  value  to  plaintiff.  Before  it  was  paid 
to  Howell  the  date  was  altered  to  the  16th  of  March.  Thompson  did  not 
know  of  this  alteration  till  after  the  bill  was  paid  to  Howell,  but  as  soon  as 
he  knew  of  it  he  assented  to  it.  It  was  urged  for  defendant  that  this  alteration 
made  a  new  stamp  necessary ;  but  upon  a  case  reserved  the  Court  thought 
otherwise ;  for,  though  the  bill  had  names  upon  it,  so  as  to  give  it  the  sem- 
blance of  an  available  bill  before  it  was  paid  to  Howell ;  it  was  not,  in  fact, 
an  available  bill  till  that  payment.  No  person  could  have  made  a  daim  upon 
it,  and  if  not,  it  was  not  to  be  considered  as  issued  till  that  period,  and  then 
the  alteration  was  in  time ;  and  though  Thompson  would  not  have  been  bound 
by  the  bill  in  its  altered  state  had  he  not  assented  to  the  alteration,  but  might 
have  insisted  that  the  alteration  cancelled  his  acceptance,  his  subsequent  assent 
bound  him,  and  revived  and  continued  his  acceptance. 

(20)  Hemmtm  v.  JHekmion,  6  Bing.  183.    In  an  action  by  indorsee  against 
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"["Or,  at  least  to  give  some  evidence,  and  the  jury  cannot 
decide  npon  a  bare  inspection  of  it.  (21) 

But  circumstantial  evidence,  e.  g.  the  payment  of  interest 
upon  it  by  the  party,  will  suffice  for  this  purpose.  (22)  -|- 

If  the  alteration  be  in  the  hand-writing  df  the  aeeqitor, 
the  holder  must  prove  that  such  alteraticm  was  made  before 
the  bill  was  parted  with  by  the  drawer;  (23) 

But  proof  that  it  was  in  the  drawer's  hands  after  it  was 
accepted,  will  be  prima  facie  evidence  for  that  purpoee.(23) 


aooeptor,  it  appeared  upon  the  fiioe  of  the  bill  to  haie  been  attered  firom  401. 
to  49/.,  and  the  drawer's  wife  was  caDed  by  defendant,  to  prove  that  the 
diawer  altered  it  after  the  acceptance :  her  admissibility  was  objected  to,  on 
the  frmmd  that  her  testimony  criminated  her  hnsband,  and  that  point  was 
resenred;  but  Best,  C.  J.,  being  of  opinion  that  the  onus  of  proofs  to  show 
that  the  alteration  was  made  before  the  acceptance,  lay  npon  the  ^aintiir,  a 
verdict  was  given  for  defendant ;  and  on  motion  to  set  aside  that  veidict,  the 
Coort  agreed  with  him  in  opinion,  and  refused  the  mk. 

Bisiop  \,  Chambr€,  1  Mood.  &  MaL  116.  In  an  action  on  a  note,  the 
paper  and  date  exhibited  a  snspicioos  appearance,  as  if  a  former  date  had 
been  cot  off,  and  another  (May)  substitoted :  Lord  Tenterden  told  the  jury, 
it  certainly  lay  on  plaintiff  to  accoont  for  the  snspicioas  form  and  obnoos 
attention  of  the  note ;  and  if  they  thought  the  alteration  made  after  the  note 
had  been  deUvered  to  defendant,  and  became  a  ^afocX  instrument,  they  should 
find  for  defendant,  which  they  did. 

t(21)  Knight  t.  CUmenit,  8  Ad.  &  E.  215.  Upon  a  jdea  denying  the  ac- 
ceptance of  a  bill  at  two  months,  it  appeared  on  inspection  that  the  first  word 
had  originally  been  three,  but  blnrred  as  if  while  the  ink  was  wet,  and  thA 
word,  two,  then  written  on  the  same  spot,  and  also  underneath.  The  stamp 
was  soifident  for  a  bill  at  two  bnt  not  three  months.  No  evidence  vras  given 
to  socoont  for  the  alteration;  bnt  Coleridge,  J.,  placed  the  bill  in  the  hands  of 
the  jury,  desiring  them  to  say  whether  the  alteration  had  been  made  before  or 
after  negotiation,  but  reserved  leave  to  enter  a  nonsuit  if  the  Court  thought 
there  was  no  evidence.  The  jury  found  the  note  was  altered  before  negotia- 
tion ;  bnt  the  Court,  after  argument,  and  time  to  consider,  hdd  that  plaintiff 
was  bound  to  explain  the  ambiguity ;  that  the  inspection  aflbrded  a  mere 
conjecture,  and  made  the  rule  absolute  to  enter  a  nonsuit.  See  also  (J^ffML 
V.  Parker,  2  M.  &  6.  909,  S.  P. 

(22)  Carin  v.  T^ienaU,  2  M.  &  G.  890.t 

(23)  Joknmm  v.  Duie  qf  Marlboramgh,  2  Stark.  313.  In  action  by  in- 
dorsee  against  acceptor  on  bill  payable  to  the  drawer's  order,  the  biD  on  pro- 
duction appeared  to  have  been  dated  originally  29th  December,  1816,  bnt  the 
date  was  altered  to  29th  January,  1817,  and  the  alteration,  which  was  imme- 
diatdy  above  the  accQ»tance,  was  proved  to  be  in  defendant's  handvrritiDg. 
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If  the  bill  were  put  into  an  agent^s  hands  to  pay  away, 
and  it  be  left  in  doubt  whether  the  date  was  alto^  before 
he  paid  it  away  or  afterwards,  it  will  not  be  suffi- 
cient. (24) 

-f*  But  under  a  plea,  denying  the  indoraem^it  oi  a  bill 
described  in  the  declaration  as  drawn  in  its  altered  state, 
the  holder  is  not  bound  to  account  for  the  alterati<Hi.  (25)-t* 

Abbott,  J.,  iBtiiiiated,  tbfti  he  must  ba^e  proof  tb«t  the  alteration  was  made 
before  the  drawer  indorsed  away  the  hill ;  for,  otherwiM,  a  new  stamp  wonld 
haTe  been  necessary.  Proof  was  then  giTen  that  the  bill  was  in  the  drawer's 
hands  after  defendant  had  accepted  it,  and  that  was  considered  primi  facie 
proof  that  it  had  not  been  previonsly  negotiated. 

(24)  In  Lawtm  ▼.  RickmtUom,  amie,  p.  124,  it  was  at  first  left  in  doubt 
when  the  date  was  altered,  whether  before  or  after  the  payment  to  Howell, 
and  then  the  Court  indined  against  the  plaintiff;  it  was  afterwards  ascer- 
tained that  the  alteration  was  before  that  payment. 

t  (25)  SiUey  Y.  FUker,  7  Ad.  &  E.  444.  Dedantion  that  J.  S.,  on  10th 
December,  1836,  made  a  bill  on  J.  S.  the  younger,  which  was  indorsed  by 
J.  S.  to  defendant,  and  by  defendant  intermediately  to  plaintiff;  pleas  deny- 
ing defendant's  and  the  intennediate  indorsements.  The  date  of  the  bill 
appeared  to  have  been  tltered  from  15th  December  to  10th  December.  Lord 
Denman  held,  that  the  drawing  of  the  bill  as  aUeged  in  the  declaration  was 
-;^  admitted,  and  plaintiff  had  a  Terdict ;  and  upon  motion  to  enter  a  nonsuit, 
on  the  ground  that  without  explanation  the  bill  could  not  be  read  for  want 
of  a  fresh  stamp,  the  Court  held  that  plaintiff  was  not  bound  to  explain 
the  alteration,  as  the  making  of  the  bill  in  the  form  alleged  was  admitted, 
and  idused  the  rule.t 
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CHAPTER  V. 

Sect.  1.  Of  the  Transfer  ofBilU  or  Notes, 
How — by  Delivery 9  p.  128. 
Indorsement,  p.  129. 

biatik,  p.  132. 

fill,  p.  132. 

restrictive,  p.  133. 

of  the  whole  Sum,  p.  138. 

2.  By  whom,  p.  138. 

Thief  or  Finder,  p.  139. 

Bailee  for  special  Purpose,  p.  140. 

Person  of  the  same  Name  as  the  Payee, 

p.  142. 

trustee,  p.  143. 

in   ease    of  several   unconnected   Payees, 

p.  143. 

in  case  of  Feme  Payee  marrying,  p.  143. 

in  case  of  Feme  Covert  Payee,  p.  144. 

Infant,  p.  144. 

in  case  of  Death  of  the  Payee  or  Holder^ 

p.  144. 

Bankruptcy  of  the   Payee   or 

Holder,  p.  146. 
where  some  of  several  Partners^ 
Payees,  become  Bankrupt,  p. 
146. 
where    the    Bankrupt    held    as 
Trustee,  p.  147. 

the  Consideration  of  the 

Bill  or  Note  fails,  p.  148. 

neither    Payee    nor  As^ 


siffnee  can   demand  Payment, 
p.  148. 
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Sect.  2.  (continaed) — By  whom  in  ease  of  Bankruptcy 

of  the  Payee  or  Holder,  where  the  Bankrupt  obtained  the 

BiU  or  Note  by  Fraud,  p.  149. 

the  Bailee  of  a  BiU  or 

Note,  haviny  a  Lien  thereon, 

delivers  it  to  the  Payee  when 

due,  to  obtain  Payment,  p.  150. 

the  Holder  ia  an  Agent, 


and  the  Bill  or  Note  woe  re- 
mitted by  hie  Principal,  p.  150. 
the  Holder  ie  a  Banker, 


and  the  Bill  or  Note  was  de- 
livered  to  him  by  hie  Customer, 
p.  151. 
Agent,  or  Executor,  p.  157. 

3.  When — after  due,  p.  158. 

after  Acceptance  refused,  p.  163. 

t»  coMC  of  Checks,  p.  165. 

after  actual  Payment,  p.  166. 

before  filling  up,  p.  168. 

4.  Where,  170. 

5.  OfBiUs  in  Sets,  p.  170. 
Obligation  qf  Indorsement,  p.  171* 
Or  Delivery,  p.  171* 

Bills  or  notes  payable  to  order,  or  to  bearer,  or  contain- 
ing any  words  to  make  them  assignable,  may  be  asagned 
60  as  to  give  the  assignee  a  right  upon  the  bill  or  note 
against  all  the  antecedent  parties.  And  bills  containing  no 
words  to  make  them  assignable  may  (1 ),  where  the  stamp 
laws  do  not  prevent  it,  be  assigned  so  as  to  give  the 
assignee  (2)  a  right   upon   them   against    the    assignor, 

t(l)  P«iiiiy  V.  JfiiMf ,  1  C.  M.  &R.  439;  and  Bee  per  Tindal,  C.  J.,  Pltm- 
liy  y.  Weitliy,  2  Bing.  N.  C.  249. 

(2)  Burmmter  y.  ffogarih,  11  M.  &  W.  97.  To  a  declaration  on  a  bill 
made  by  defendant,  '*  payable  to  his  order/'  three  weelu  after  date,  and  in- 
dorsed by  him,  defendant  pleaded  he  did  not  make  or  indorse  it.  Upon  the 
trial  it  appeared  that  one  Flnden  drew  it,  and  defendant  indorsed  it  in  blank. 
Lord  Abinger  thought  the  issue  that  defendant  made  the  bill  was  not  sup- 
ported :  nonsuit  indt.    The  Court  discharged  a  rule  to  set  it  aside,  obsenring 
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but  (3)  not  so  as  to  give  him  a  right  against  any  of  the 
antecedent  parties. 

"f-A  promissory  note,  however,  containing  no  such  words, 
cannot  be  so  assigned  (4),  as  the  maker  of  a  note  is  in  the 
situation  of  the  acceptor  and  not  the  drawer  of  a  bill.  (4) 

An  English  negotiable  note  is  transferable  abroad  (5) ; 
and  a  foreign  negotiable  note  is  transferable  in  England  (6), 
by  the  Statute  3  &  4  Anne,  c.  9.t 

Bills  and  notes  are  assigned  either  by  delivery  only,  or 
by  indorsement  and  delivery(7).  Whilst  payable  to  order, 
they  are  assignable  by  the  latter  mode  only;  if  payable 

that  though  H  was  true  that  the  holder  might  treat  the  indorser  as  the  drawer 
of  a  new  bill,  or  as  the  indorser  of  the  old  bill,  yet  the  bare  indorsement  could 
not  render  defendant  both  drawer  and  indorser ;  and  if  the  indorsement  con- 
stitated  a  new  drawing,  still  that  would  be  of  a  bill  payable  to  bearer,  not 
toorder.f 

(3)  Hili  ▼.  Lewii,  Salk.  132.  Moor  drew  one  note  payable  to  the  defend- 
ant, or  to  his  order,  and  another  payable  to  him  generally,  without  any  words 
to  make  it  asugnable ;  the  defendant  indorsed  them  to  Zouch,  and  Zouch  to 
the  i^aintiff.  The  first  objection  was  that  the  plaintiff  had  been  guilty  of 
ladies,  but  the  jury  thought  he  had  not :  and  it  was  then  urged  that  the 
second  note  was  not  assignable ;  and  Holt,  C.  J.,  agreed  that  the  indorsement 
of  this  note  did  not  make  him  that  drew  it  chargeable  to  the  indorsee,  for  the 
words  **or  io  hii  order"  give  authority  to  assign  it  by  indorsement ;  but  the 
indorsement  of  a  note  which  has  not  these  words  is  good  so  as  to  make 
the  indorser  chargeable  to  the  indorsee. 

t  (4)  GwinneU  v.  Edward  Herbert ^  5  Ad.  &  £.  436.  Declaration  on  a  note 
made  by  defendant,  payable  to  plaintiff;  plea,  traversing  the  making.  The 
oote  produced  was  payable  to  plaintiff  or  order,  and  signed  by  Herbert 
Herbert,  and  indorsed  by  defendant,  under  whose  name  plaintiff's  name  was 
written.  No  notice  of  dishonour  was  proved.  The  under-sheriff,  on  the 
authority  of  Pcimy  y.  Jmief,  held  that  defendant  must  be  considered  as  a 
new  maker,  and  plaintiff  had  a  verdict :  but  after  argument,  the  Court  said 
that  the  law  laid  down  in  that  case  was  not  applicable  to  notes ;  for  although 
the  indorser  of  a  bill  might  be  liable  as  a  drawer  of  it,  yet  that  would  only  be 
ooUateraJly  and  on  notice ;  but  if  the  indorser  of  a  note  was  to  be  considered 
aa  a  maker,  he  would  be  primarily  liable,  and  in  the  situation  of  the  acceptor 
of  a  bill,  and  made  a  rule  absolute  for  a  new  trial. 

(5)  De  la  Chaumeite  y.  Bank  qf  England,  9  B.  &  C.  217 ;  and  2  B.  & 
Ad.  385,  poet. 

(6)  Milne  t.  Graham;  Beniley  v.  Northouee,  ante,  p.  28. 

(7)  Adame  ▼.  Jonee,  poet t  Mareton  v.  AUen,  poets  Bromage  v.  lAoyd^ 

poet:  8ta»art  v.  Baetwood,  11  M.  &  W.  197.t 

K 
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OfigiiuJly  to  bearer,  <»*  if  indoiBed,  as  (8)  they  may  be,  so 
as  to  be  payable  to  the  bearer,  by  dther. 

On  a  traoflfer  by  ddiveiy  only,  without  indorsement, 
the  person  making  it  ceases  to  (9)  be  a  party  to  the  bill  or 
note :  on  a  transfer  by  indorsement,  he  (10)  is,  according 
to  the  legal  operaticm,  a  new  drawer. 

Upon  bills  and  notes  for  the  payment  of  less  than  5L 
the  indorsement  (11)  most  be  attested  by  a  subscribing 
witness. 

No  particolar  (12)  words  are  essential  to  an  indorsement ; 
the  mere  agnature  (13)  ot  the  indorser  is  in  general  suffi* 
cient; 

-f  And  a  mere  mis-spelling  of  the  indorsee'^s  name  will  not 
Titiate  it.  (14)  f 

Bnt  the  indorsement  of  a  bill  or  note  for  the  payment  of 
less  than  five  pounds  must  (15)  mention  the  name  and  place 
of  abode  of  the  indorsee,  and  bear  date  at  or  before  the 
time  of  making  it. 

-fAnd  the  indorsement  in  a  foreign  country,  of  a  biU 
or  note  made  and  accepted  there  by  persons  domiciled 
abroad,  must  be  in  the  form  prescribed  by  the  law  of  that 
country,  (16) 

(8)  See  pott,  ^p.  131, 132. 

(9)  Vid€  Ld.  lUym.  442,  774,  929,  930;  12  Mod.  203,  241,  406,  517, 
621 ;  Salk.  124, 128 ;  3  Salk.  68 ;  Comb.  57. 

(10)  SmaUwood  v.  Vemtm,  Str.  478.  In  an  action  againat  the  indorser  of 
a  note,  the  declaration  stated  that  he  became  chaifcable  aoootding  to  the 
tenor  of  the  indortement ;  and  it  was  objected  that  the  indorsement  might 
appoint  the  payment  at  a  time  different  from  that  mentioned  in  the  note ;  9hI 
per  Cter.  if  it  did,  it  would  eharge  the  indorser,  for  every  indorsement  is  the 
same  as  making  a  new  note.  Vide  %  Show.  501 ;  Comb.  32 ;  Skinn.  255, 
256,342,411;  3  Hod.  87;  12  Mod.  36;  Ld.  Raym.  181,  444,  744;  Salk. 
125,  132,  133;  3  Salk.  68;  Str.  442,479;  1  Atk.282;  2  Atk.  182;  Bmrr. 
670,  675 ;  Dongl.  613 ;  f  bat  see  Owins^U  v.  Herbert,  mprtuf 

(11)  Vide  17  Geo.  III.  c.  30,  s.  1,  mUe,  p.  13. 

(12)  Vide  Holt,  117  ;  Ld.  Baym.  176,  810. 

(13)  Vide  12  Mod.  192,  244;  Salk.  126, 128, 130;  Ld.  Raym.  444. 
t(14)  Leonard  t.  Witeon,  2  C.  &  M.  589.t 

(15)  Vide  17  Oeo.  III.  c.  30,  s.  1,  taUe,  p.  13. 

t(16)  TWfiidcy  V.  Vignier,  1  Bing.  N.  C.  151.    Action  on  two  notes  made 
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Even  though  the  indorsee  receives  the  bill  or  note  in 
England,  and  is  domiciled  there.  (16) 

And  a  blank  indorsement  on  such  a  bill  made  and  accepted 
in  France  will  not  transfer  the  right  to  sue  on  it.  (16)  f 

A  promise  to  indorse,  though  on  suflScient  consideration, 
cannot  be  treated  as  an  actual  indorsement.  (17) 

Nor  will  it  preclude  the  party  from  proving  that  an 
indorsement  afterwards  in  his  name  is  a  forgery.  (17) 

But  delivery  without  indorsement,  where  indorsement  is 
essential,  and  where  it  is  omitted  by  mistake,  will  entitle 
the  party  to  call  for  an  indorsement  afterwards ;  (18) 

And  if  the  party,  who  ought  to  have  made  it,  afterwards 
become  bankrupt,  will  prevent  his  assignees  from  claiming 
the  biU  or  note.  (18) 


by  defendant,  payable  to  the  order  of  BuriUon,  indorsed,  **  Payez  \  M.  Durant 
Tileur  en  compte.  Paris,  30  Jaillet,  1829.  P.  Burillon."  And  indorsed  in 
blank  by  Durant  to  plaintiff.  They  were  dated  Paris,  and  it  wa^  shown  that 
both  defendant  and  Dnrant,  when  the  notes  were  made,  indorsed,  and  fell 
doe,  were  in  France,  and  domiciled  there ;  but  that  when  he  received  the 
plaintiff  was  in  England,  and  defendant,  when  this  action  was  brought, 
domiciled  in  London.  It  was  also  shown  that  by  the  Code  de  .Commerce 
an  indorsement  onght  to  be  dated,  to  state  the  value  given  for  it,  and  the  name 
of  the  indorsee :  and  if  an  indorsement  be  not  in  that  form  it  does  not  operate 
ai  m  transfer,  it  is  only  a  procuration.  Upon  a  special  case  and  time  taken  to 
conaider,  the  Court  held  that  the  French  law  on  this  point  was  that  by  which 
the  cxmtract  was  governed,  and  not  the  law  which  related  to  the  mode  of 
institiiting  and  conducting  the  suit,  and  consequently  plaintiff  had  no  right  to 
sue  here.    Judgment  for  defendantf 

(17)  Moxim  V.  Pulimgt  4  Camp.  50.  Defendant  had  accepted  a  bill  he 
could  not  pay,  and  referred  the  holder  to  one  May,  to  whom,  he  said,  he  had 
lent  the  acceptance.  May  proposed  that  plaintiff  should  take  an  acceptance 
of  Hollett  and  Co.,  and  that  defendant  should  indorse  it :  defendant  agreed, 
and  said  he  would  go  and  indorse  it.  Four  days  afterwards  May  sent  plain- 
tiff UuUett  and  Co.'s  acceptance,  with  an  indorsement  in  defendant's  name ; 
and  plaintiff  gave  up  defendant's  acceptance :  the  indorsement  in  defendant's 
name  vraa  a  forgery,  and  defendant  being  sued  as  indorser,  Lord  Ellenborough 
said,  "  You  cannot  establish  any  agency  to  indorse  :  when  the  promise  was 
given,  the  bill  does  not  appear  to  have  existed,  and  all  was  in  fieri :  defendant 
might  repent  and  refuse  to  indorse ;  he  may  be  liable  for  breach  of  promise, 
hot  cannot  be  sued  as  indorser."    Nonsuit. 

(18)  See  Smith  v.  Pickering,  pott,  145  ;  Bs  parte  Mowbray,  poet,  145. 

k2 
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An  indorsement  which  mentions  the  name  of  a  person  in 
whose  &Tonr  it  is  made,  is  called  a  full  indorsement;  an 
indorsement  which  does  not,  a  blank  one. 

-f  So  long  as  all  the  indorsements  on  a  bill  or  note  pay- 
able to  order  are  in  full,  it  cannot  be  transferred  by 
delivery.  (19)  -f* 

A  blank  indorsement,  so  long  as  it  continues  blank, 
makes  a  bill  or  note  payable  to  the  (20)  bearer ;  but  the 
holder  may  write  over  it  what  he  pleases. 

And  the  holder,  by  writing  a  direction  over  the  indorse- 
ment, ordering  the  money  to  be  paid  to  particular  persons, 
without  adding  his  own  name,  does  (21)  not  become  an 
indorser. 

As  long,  however,  as  the  first  indorsement  continues 


t  (19)  CSmiife  y.  Whitehead,  3  Bing.  N.  C.  828.  Declantion  on  a  biU, 
drawn  by  Frayer  on  defendant,  payable  to  his  order,  indorsed  by  bim  to 
S.  F.  &  Co., -and  alleging  that  S.  F.  and  Co.  deUvered  it  to  plaintiff.  On 
genend  demurrer,  the  Coort  held,  that  the  bill  being  drawn  payable  to  order, 
and  indorsed  to  S.  F.  &  Co.,  though  transferable,  required  an  indorsement  bj 
them  before  a  third  party  could  recoyer  the  amount  or  enforce  payment,  and 
bare  delivery  would  not  give  such  right.  Judgment  for  defendant.  See 
Edie  y.  Etut  India  Company,  poai.f 

(20)  Peacock  y.  Rhodet,  Dougi.  611—633.  A  bill  was  drawn  by  defend- 
ant,  payable  to  Ingham  or  order.  Ingham  indorsed  it  in  blank,  after  which  it 
was  stolen ;  plaintiff  took  it  bond  fide,  and  paid  a  yaluable  consideration  for 
it,  and  acceptance  and  pajrment  being  refused,  gave  notice  to  the  defendant, 
and  brought  this  action.  A  case  was  reserved  for  the  opinion  of  the  Court, 
and  it  was  contended  that  this  bill  was  not  to  be  considered  as  payable  to 
bearer,  and  that  plaintiff  had  no  better  right  upon  it  than  the  person  of  whom 
he  took  it ;  but  the  Court  said,  there  was  no  difference  between  a  note  in- 
dorsed in  blank,  and  one  payable  to  bearer,  and  plaintiff  had  judgment. 
J^ancU  y.  Mott,  N.  P., before  Lord  Mansfield,  dted  Dougl.  612,  was  a  similar 
case,  and  the  Attorney-General,  who  was  for  defendant,  after  attempting  un- 
successfully to  show  that  plaintiff  knew  the  biU  was  obtained  unfairly,  gave  up 
the  cause. 

(21)  Vincent  and  another  v.  Horlock  and  another,  1  Campb.  442.  In  an 
action  against  defendants  as  indorsers  of  a  bill,  it  appeared  that  the  payee  had 
indorsed  it  in  blank  to  defendants,  and  that  they  had  written  over  the  payee's 
signature,  "  Pay  the  contents  to  Vincent  and  Co."  Lord  Ellenborough  was 
clearly  of  opinion  that  this  was  not  an  indorsement  by  defendants,  and  plain- 
tiffi  were  nonsuited. 
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Uank,  the  (22)  bill  or  note,  as  against  the  payee,  the 
drawer,  and  acceptor,  is  assignable  by  mere  delivery,  not- 
withstanding it  may  have  upon  it  subsequent  full  indorse- 
ments; 

-f-  And,  therefore,  as  against  them,  any  mistake  or  error 
in  the  intermediate  indorsements  is  immaterial.  (23)  -f 

A  full  indorsement  may  restrain  the  negotiability  of  a 
biU  or  note. 

An  indorsement  is  restrictive,  which  has  express  words 
making  it  so,  or  is  made  in  favour  of  a  person  who  cannot 
make  a  transfer. 

Thus  an  indorsement  in  these  words,  *'  Pay  the  contents 
to  I.  S.  only,**  "to  I.  S.  (24)  for  my  useT  or  (at  least 

(22)  SmtUh  T.  Omrk,  Petke,  225.  A  biU  waa  indoned  in  blank  by  tbe 
payee,  and  after  tome  otber  indonementa  waa  indoned  to  Jackson  or  order ; 
Jackaon  sent  it  to  Muir  and  Atkinson,  but  did  not  indorse  it,  and  Muir  and 
Atkinaon  diaconnted  it  with  plaintiffs :  plaintifik  struck  out  all  the  indorse- 
nenta  except  the  first,  which  continued  blank.  This  was  an  action  against 
the  acceptor,  and  it  was  objected,  that  plaintifls  could  notrecover  without  an 
indonement  by  Jackson ;  but  Lord  Kenyon  held  otherwise,  and  plaintiff  re- 
covered. Plaintiift  afterwards  proved  that  Jackson  desired  Muir  and  Atkinson 
to  dBsooont  this  bill,  but  Lord  Kenyon  thought  plaintiff's  case  made  out  with- 
out thia  eridence. 

t  (23)  Lumard  t.  WUaoH,  2  C.  &  M.  589.t 

(24)  Per  Wihnot,  J.,  Burr.  1227;  Blackst.  299.  The  payee  may  check 
the  currency  of  a  bill  or  note  by  giving  a  bare  authority  to  receive  the  money ; 
as  **  Pay  to  A.  for  my  use ;"  and  per  Lord  Hardwicke  in  Snte  v.  Pretcoit,  1 
Atk.  249 :  *'  Bills  and  notes  are  frequently  indorsed  in  this  manner  '  Pray 
pay  the  money  to  my  use,'  in  order  to  prevent  their  being  filled  up  with  such 
an  indorsement  as  passes  the  interest." 

fiiifovnuy  t.  Lhj^d,  8  B.  &  C.  622  ;  5  Bing.  525.  Plaintiff,  the  holder  of 
a  bm  for  3164/.  11«.  8d.  indorsed  in  blank,  indorsed  it  to  S.  Williams  in 
these  words :  "  Pay  to  Samuel  Williams,  Esq.,  of  London,  or  his  order,  for  my 
use :"  the  day  after  Williams  received  it,  he  discounted  it  vrith  defendants, 
fab  bankeia,  and  they  applied  the  produce  and  other  moneys  of  Williams,  the 
same  day,  to  take  up  Williams's  acceptances.  Defendants  having  received 
the  money  upon  this  bill,  plaintiff  insisted  they  were  bound  to  pay  it  over  to 
him,  the  state  of  accounts  and  transactions  between  plaintiff  and  Williams 
not  having  wamnted  Williams  to  part  vrith  the  bill,  and  the  indorsement 
being  restrictive :  case  vrith  liberty  to  turn  it  into  a  special  verdict,  and  on 
argument  Lord  Tenterden  and  Bayley,  J.,  (the  only  judges  in  Court)  thought 
it  clear  that  the  indorsement  was  restrictive ;  that  the  defendants  discounted 
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when  addressed  to  the  drawee)  (25)  **  the  within  must  be 
credited  to  I.  S.,^  is  restrictive. 

An  indorsement,  **Pay  the  contents  to  A.  B.  on  my 
being  gazetted  ensign  in  a  given  time  ^  is  restrictive,  and 
will  g^ve  no  sabseqnent  indorsee  a  right,  unless  he  be  so 
gazetted.  (26) 

An  indorsement,  **  Pay  to  A.  or  order,  for  account  of 
B.,^'  will  not  prevent  A.  from  indorsing  for  value,  if  it  be 

it  at  their  peril ;  and  that,  ai  aU  events,  the  ^iplication  of  the  produce  to 
Williams's  acceptances,  when  the  state  of  aooonnts  between  Williama  and 
plaintiff  did  not  justify  such  application,  could  not  be  supported :  postea  to 
plaintiff.  The  defendants  having  brought  a  writ  of  enor,  the  Court  of  Ex- 
chequer Chamber  agreed  inih.  B.  R.,  and  the  judgment  was  affirmed,  f  See 
Wedlaie  ▼.  Hwriey,  1  C.  &  J.  82.t 

(25)  JMcker  ▼.  BnJt  qfEmgUmi,  DougL  615,  637.  A  bOl  was  drawn  bj 
plaintiA  upon  Claus  Heide  and  Ca  payable  to  Jens  Moestue  or  order. 
Moestue  indorsed  it  to  this  eflfect :  '*  The  within  must  be  credited  to  Captain 
M.  L.  Dahl,  value  in  account,''  and  sent  it  to  Claus  Heide  and  Co.,  who  cre- 
dited Dahl  for  the  amount,  and  gave  notice  to  DaU  and  plaintifl^  that 
they  had  done  so ;  an  indonement  by  Dahl  iras  afterwards  forged  upon  the 
biD,  and  the  bank  discounted  it.  Clans  Heide  and  Co.  having  become  insol- 
vent, Fulgberg  paid  it  toit  the  honour  of  plaintift,  and  upon  the  ground  that 
the  indorsement  had  restrained  the  negotiability  of  the  bill,  they  brought  an 
action  for  money  had  and  received  against  the  bank :  Lord  Mansfield  directed 
a  nonsuit ;  but  upon  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial,  and  caose  shown.  Lord  Mansfield,  Willes,  and  Ashhurst,  Js.,  thought  the 
indorsement  restrictive,  and  that  plaintifft  were  entitled  to  recover;  bat 
Buller,  J.,  thought  otherwise ;  upon  which.  Lord  Mansfield  said,  the  whole 
turned  on  the  question,  whether  the  bill  continued  negotiable ;  and  if  they 
altered  their  opinion,  they  would  mention  the  case  again ;  but  it  never  was 
mentioned  afterwards,  and  upon  a  new  trial  Lord  Mansfield  directed  the  jury 
to  find  for  plaintiffs,  which  they  did. 

(26)  Bobertttm  v.  JTentni^/on,  4  Taunt.  30.  Bill  payable  to  plaintiff  or 
order :  he  indorsed  it,  *'  Pay  the  within  to  Clerk  and  Ross,  or  order,  upon  my 
mame  appearing  in  the  Gazette  as  ensign  in  any  regiment  of  the  line  between 
the  1st  and  64th,  if  within  two  months  from  this  date :"  the  bill  vras  al  fbrt^- 
five  days  after  date :  defendants  accepted  it  after  it  vras  so  indoned :  derit 
and  Boss  indorsed  it  over,  and  after  passing  through  several  hands  it  came  to 
the  bank,  and  defendants  paid  it :  plaintiff's  name  vras  never  in  the  Gazette, 
and  he  therefore  insisted  the  payment  by  deftsndants  vras  vrrongful,  and  that 
be  vras  entitled  to  the  money.  He  accordingly  brought  an  action,  and 
on  a  case  reserved,  the  Court  was  of  that  opinion,  and  decided-  for  the 
plaintiff. 
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under  circunistAnces  which  may  induce  a  belief  thai  such 
value  is  to  be  applied  to  B.^s  use ;  (27) 

But  it  will  from  indorsing  by  way  of  pledge  for  the 
private  debt  of  A  ;  (27) 

Or  for  advances  to  A.  on  his  own  account. 

Bat  an  indorsement  is  not  restrictive,  merely  because  it 
expresses  what  is  the  consideration  for  it. 

Therefore  this  indorsement,  ^*  Pay  the  contents  to  I.  S., 
being  part  of  the  consideration  in  a  certain  deed  of  assign- 
ment, executed  by  the  said  I.  S*  to  the  indorser  and 
others,^  is  (28)  not  restrictive. 

And  the  (29)  mere  omission  of  words  to  give  a  power  of 
transfer,  will  not  make  an  indorsement  restrictive. 


(27)  Trtuittl  T.  Bartmdim,  8  Tannt.  100.  Two  biUf  were  indoned  *<  Paj 
to  J.  P.  De  Bonrey  Esq.,  or  order,  for  aocoant  of  Meun.  Trenttel  and 
Wiiitz :"  De  Rome  indoned  them,  and  gave  them  to  defendants  aa  a  secnrity 
on  his  own  account :  he  was  indebted  to  them  at  the  time  to  more  than  the 
value  of  the  bills,  and  they  afterwards  advanced  him  money  on  these  biUs : 
De  Boiire  lailed,  and  Trenttel  and  Wtirtz  bronght  trover  for  the  bills.  Gibbs, 
C.  J.,  thon^t  this  indorsement  sofEdently  intimated  that  the  bills  were  not 
the  property  of  De  Roore,  and  under  his  direction,  verdict  for  plaintiffii :  and 
on  rule  nisi  for  new  trial,  the  Court  thought,  that  though  he  might  not  be 
restricted  from  discounting,  and  might  pass  a  good  title  to  a  person  who 
niii^t  suppose  they  were  passed  to  the  use  of  plaintiffiii  he  could  not  pledge 
them  on  his  own  account,  and  rule  discharged. 

(28)  £.  PoiU  V.  JZmJ,  6  £^.  57. 

(29)  Mottrt  V.  Mmmmg^,  Com.  311.  A  note  was  drawn  by  defendant 
payable  to  Statham  or  order ;  Statham  indorsed  it  to  Witherhead,  but  did  not 
add  "  or  to  his  order,"  and  Witherhead  indorsed  it  to  plaintiff.  Defendant 
eontended,  thai  as  there  were  no  express  words  to  authorize  Witherhead  to 
assign  it,  he  had  no  such  power ;  but  the  whole  Court  resolved,  that  as  the 
bin  was  at  first  aasignable  by  Statham  as  being  payable  to  him  or  order,  and 
as  aU  Statham's  interest  was  transferred  to  Witherhead,  the  right  of  assigning 
it  was  tnnsferred  also,  and  plaintiff  had  judgment. 

AOttam  T.  FnmiMn,  Str.  557 ;  Bull,  N.  P.  275.  A  bill  was  payable  to 
Aheratombie  or  order,  and  he  indorsed  it  thus :  "  Pray  pay  the  contents  to 
Looisa  Acheson."  This  being  stated  in  the  declaration  as  an  indorsement  to 
Acheson  or  order,  it  was  objected  that  it  was  a  fatal  variance ;  but  upon  con- 
sideration the  whole  Court  was  of  opinion  against  the  objection,  because  this 
was  the  legal  import  of  the  indorsement,  and  Louisa  Acheson  was  authorized 
by  it  to  make  an  indorsement  over. 

Jbtte  V.  Sati  India  Qmpat^,  Blackst.  295;  Burr.  1216.    A  foreign  biU 
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A  restrictive  indorsement  precludes  the  person  in  whose 
favour  it  is  made  from  making  a  transfer  so  as  to  give  a 
right  of  action  against  either  the  person  making  it,  or  any 
of  the  antecedent  parties  ;  and  if  payment  be  made  to  the 
person  to  whom  such  transfer  is  made,  the  party  paying 
may,  under  circumstances,  be  liable  to  pay  the  money  a 
second  time  (30),  or  the  person  receiving  it  may  be  liable 
to  refund.  (31) 

f  Delivery  of  a  bill  or  note  is  also  necessary  to  complete 
the  transfer  by  indorsement.  (32) 


drawn  upon  the  East  India  Company  was  payable  to  Campbell  or  order; 
Campbell  indorsed  it  to  OgUby,  but  did  not  insert  the  words  "  or  order/'  or 
any  similar  words  in  the  indorsement ;  Ogilby  indorsed  it  to  plaintiift.  It 
was  insisted,  that  under  the  indorsement  to  Ogilby  he  had  no  authority  to 
indorse  it  over,  and  upon  that  ground  the  jury  found  for  defendants;  but 
upon  a  rule  to  show  cause  why  there  should  not  be  a  new  trial,  and  cause 
shown,  the  Court  was  clear,  that  as  the  bill  was  originally  in  its  nature  nqgo- 
tiable,  it  continued  so  in  the  hands  of  Ogilby,  and  that  his  indorsement  was 
good ;  and  a  new  trial  was  granted.  Vide  Cuniife  ▼.  WhUekead,  ante,  n. 
(19). 

(30)  Vide  Roberteon  y.  Kentington,  ante,  n.  (26). 

(31)  Vide  Aneher  y.  Bank  qfSngUmd,  aniet  n.  (25) ;  Siffoumey  y.  Uoyd, 
ante,  n.  (24). 

t  (32)  Chariee  Mar$t<m  y.  AUem^  8  M.  &  W.  494.  Action  against  aooqitor 
of  bill  drawn  by  Harrop,  payable  to  his  order,  indorsed  by  him  to  Bdwari 
Marston,  and  by  him  to  plaintiff.  Upon  pleas  trayerring  the  indorsements, 
Harrop  stated  that  he  receiyed  the  biU  as  accountant  of  the  Imperial  Bank  for 
a  debt  due  to  it,  and,  after  writing  his  name  on  it,  ddiyered  it  to  W.  Marston, 
also  employed  by  the  Bank,  to  be  kept  for  the  Bank.  Edward  Marston 
stated  he  receiyed  the  bill  from  W.  Marston  for  yalue,  as  he  alleged,  and  in- 
dorsed it  to  plaintiff,  his  father,  for  yalue.  Defendant  then  proposed  to  show 
that  both  Edward  Marston  and  plaintiff  received  the  bill,  with  notice  of  the 
fraud  committed  by  William  Marston,  but  Rolfe,  B.,  held  this  eyidence  not 
admissible  on  these  pleas,  and  yerdict  for  plaintiff.  After  cause  shown  on 
rule  for  new  trial,  and  time  taken  to  consider,  the  Court  held  that  the  indorse- 
ment mentioned  in  the  pleas  meant  a  transfer  by  indorsement,  which  oonsitta 
in  writing  the  name  and  a  delivery  for  the  purpose  of  completing  the  transfer; 
'*  that,  by  the  law  merchant,  eyery  person  haying  possession  of  a  bill  has, 
(notwithstanding  any  fraud  on  his  part,  either  in  acquiring  or  tranafeixing  it,) 
full  authority  to  transfer  such  bill,  but  with  this  limitation,  that  to  make 
such  transfer  valid  there  must  be  a  delivery  either  by  him  or  some  subsequent 
holder  to  some  one  who  receives  the  bill  bend  fide  and  for  value,  and  who 


Sbc.  1.]  Indorsement— restrictive.  137 

So  that  if  the  holder  of  a  bill  or  note  indorse  it,  payable 
to  A.'s  order,  and  give  it  to  his  own  agent  to  deliver  it  to 
A.,  the  latter  cannot  maintain  trover  for  the  bill  or  note,  if 
the  indorser  countermand  its  delivery.  (33) 

At  least,  if  such  countermand  be  given  before  the  person 
to  whom  it  is  delivered  has  entered  into  any  engagement 
with  A.  to  deliver  it  to  him,  or  to  hold  it  for  his  use.  (33) 

And  the  delivery,  in  order  to  entitle  him  to  sue  on  the 
bill  or  note,  should  be  to  the  party  as  indorsee,  and  not  as 
an  agent  to  deliver  to  a  third  person,  or  for  such  other  like 
special  purpose.  (34) 


efther  himself,  the  holder  of  it,  or  throngh  whom  the  holder  chdms.  Any 
thing  therefore  which  shows  that  this  restriction  applies,  shows  the  party 
making  the  transfer  had  no  authority,  and  that  the  transfer  is  not  yalid :" 
that  as  the  proposed  evidence  wonid  have  shown  that  there  was  no  valid 
delirery  by  Hairop,  or  by  his  authority,  it  was  admissible.  Rule  absolute. 
See  also  Bnnuage  ▼.  Zioyif,  pot/. 

(33)  Brimd  ▼.  Hampthiret  1  M.  &  W.  365.  Usher,  being  in  Honduras, 
indoned  a  bill  drawn  by  Hyde  and  Forbes,  payable  to  his  order,  to  the  order 
of  plaintiff's  wife,  with  whom  his  children  had  been  at  school  for  some  time, 
and  sent  it  to  defendant,  with  directions  to  hand  it  over  to  Mrs.  Brind.  De. 
fendant  thereupon  wrote,  informing  her  that  he  had  been  commissioned  by 
Usher  to  pay  her  some  money  on  account  of  his  children,  and  desired  her  to 
inform  him  how  it  should  be  delivered.  He  also  procured  It  to  be  accepted. 
Before  any  demand  of  the  bill,  however,  defendant  received  directions  from 
Usher  to  keep  the  biU  and  the  proceeds  in  his  hands,  to  have  a  fair  scrutiny 
into  Mrs.  Brind's  account,  end  then  to  pay  her  what  might  be  due.  No  such 
scrutiny  having  taken  place,  plaintiff  brought  trover  for  the  bill,  and  upon  de- 
murrer to  pleadings  setting  out  these  facts,  the  Court  held,  that  until  actual 
ddivery,  or  some  binding  engagement  entered  into  between  the  agent  and  the 
remittee,  the  direction  of  the  remitter  was  countermandable,  and  the  action 
vras  not  maintainable. 

(34)  AdauM  v.  /ones,  12  Ad.  &  E.  455.  Action  against  acceptor  of  a  biU 
diavrn  by  Foulkes  and  indorsed  by  him  to  plaintiff.  Plea,  that  Foulkes,  being 
indebted  to  Boberts,  indorsed  the  biU  in  blank,  and  delivered  it  to  plsintiff  as 
Boberta'  agent  to  deliver  it  to  him,  but  that  he  wrongfolly  retained  it  for  his 
own  use,  from  which  Boberts  dissented,  and  required  defendant  to  pay  it  to 
him.  Beplication  de  U^uriA,  and  verdict  for  defendant.  Upon  rule  for  judg- 
ment  nam  oMmtia  veredicto,  and  time  taken  to  consider,  the  Court  held,  that 
in  order  to  constitute  an  indorsement,  the  bUl  must  be  delivered  to  the  party 
**  as  indorsee,"  whereas  the  delivery  to  plaintiff  was  only  as  Boberts'  agent  \ 
that  the  plea,  therefore,  was  a  constructive  denial  of  the  alleged  indorsement 
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And  under  a  traTene  of  the  indoreement,  the  defendant 
may  show  that  th^e  has  been  no  soeh  delivery  to  the 
phuntiff  as  indoreee.  (32) 

Or  if  the  plaintiff  be  a  third  persMi,  that  he  knowingly 
took  it  from  a  person  to  whom  there  had  been  no  such 
deliveiy.  (35)"f" 

An  (36)  indoTS^nent  cannot  be  made  for  the  transfer  of 
less  than  the  fbU  sum  appearing  to  be  due  upon  the  bill  or 
note* 

Sbc.  2. — Where  indorsement  is  necessary  to  make  a 
transfer,  an  indorsement  will  convey  no  title,  except  against 
the  person  making  it,  unless  it  be  made  by  him  who  has  a 
right  to  make  the  transfer  (37) :  a  transfer  by  delivery 
may. 


to  pkintiffy  tnd,  though  open  to  objeetion  on  qpedal  demuiTer,  yet,  after 
^rerdict,  afforded  a  good  answer  to  the  action. 

(35)  Mttntcm  v.  il/lm,  mtfrm^  n.  (32). 

Hagtt  ▼.  CoMifMd,  5  Q.  B.  81.  Up<m  a  dcdaratkm  agaiott  defendant  as 
acceptor  of  a  bill  drawn  by  AlUaon,  mdoned  by  him  to  ^Inch,  and  by  Winch 
to  Lacy,  and  Lacy  to  plaintiff,  and  pleas  traTening  the  aooeptanoe  and  in- 
doraements,  defendant  proposed  to  show  that  Allison  wrote  his  name  on  the 
bin  and  ddirered  it  to  Windi  to  discount,  and  not  to  negotiate,  but  that  he 
indorsed  it  in  fraud  of  Allison,  and  consequently  no  indorsement.  There  was 
aome  eridence  that  plaintiff  had  giren  consideration.  Coleridge,  J.,  rejected 
the  evidence,  and,  after  argoment  on  rale  for  a  new  trial,  the  Court  hdd,  that 
as  no  suspicion  was  thrown  upon  plaintiff,  and  the  evidence  bore  only  on  the 
conduct  of  a  remote  party,  the  case  stood  dear  of  the  decision  in  AfanloM  ▼. 
iltfciiythat  the  evidence  was  inadmissible,  and  plaintiff  vras  entitled  to  recover. 
Rnle  discharged.f 

(36)  Hawkhu  v.  Cardy,  Ld.  Baym.  360 ;  Carth.  466 ;  12  Mod.  213 ;  Salk. 
66.  In  an  ac^n  upon  a  bill  drawn  by  defendant  for  46/.  19«.  payable  to 
Blackman,  or  order,  the  declaration  stated  that  Blackman  iadoiaed  431.  4«.  of 
it  to  plaintiff ;  defendant  pleaded  an  insuiBcient  plea,  upon  which  plaintiff  de- 
murred ;  but  the  whole  Court  hdd  the  declaration  bad,  because  the  bin  could 
not  be  indorsed  for  less  than  sll  the  money  due  thereon,  and  plaintiff  discon* 
tinued  Us  action.  And  jmt  Gould,  J.,  in  Joktuam  t.  JTmnion,  2  WQs.  262, 
**  where  the  drawer  of  a  bill  has  paid  part,  you  may  indorM  it  over  for  the 
residue ;  otherwise  not,  because  it  would  subject  him  to  a  variety  of  actiona.'' 

t  (37)  /oAhmh  et  a/,  v.  WkidU  tt  a/.,  3  Bing.  N.  C.  225.  Trover  for 
a  note  made  by  defendants  payable  to  plaintiA  or  ordav    it  appeared  it  had 
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Therefore,  in  case  of  a  loas  by  theft  or  accident,  if  the 
bin  or  note  be  assignable  by  mere  delivery,  the  thief  or 
finder  may  (38)  confer  a  title  by  transferring  it ;  if  it  be 
assignable  by  indorsement  only,  he  (39)  cannot* 


been  stden  from  pUdntift  by  thdr  deik  nnindoned,  who  forged  their  indone- 
mait  fior  vahie ;  it  was  paid  by  defendanta'  bankers,  who  handed  it  to  them. 
Tliey  had  no  notice  of  the  Cuts,  and  plaintiflb  did  not  disooTer  the  loss  tUl 
Bz  weeks  afterwards,  when  they  gave  notice  to  them.  Upon  a  special  case, 
stating  these  ftcta,  it  was  urged  that  plaintiA  wen  guilty  of  such  groas  n^« 
ligenoe  in  penniiting  it  to  be  stolen  by  their  own  derk,  and  allowing  six 
veeks  to  elapse  before  they  disooTered  their  loss,  as  to  disentitle  them  to 
RooTcr;  bat  tbe  Court  held,  that  these  fiscts  did  not  constitute  such  gross 
■tgOgenee  as  direated  them  of  any  remedy,  and  u  the  general  rale  was  that 
DO  title  could  be  made  through  a  forgery,  defendants  were  liable.  Judgment 
fat  idaioUft.    And  see  Peam  t.  FiUeu,  7  M.  &  G.  513.t 

(38)  ilMm.  Ld.  Baym.  738 ;  Salk.  126 ;  3  Salk.  71.  B.  lost  a  bank  biU  pay- 
aUe  to  A.  or  bearer;  C.  found  it,  and  aasigned  it  for  a  valuable  conrideration 
to  D.,  who  got  a  new  biU  for  it  from  the  bank.  Trorer  was  then  bnmght  against 
D.  for  the  first  blD;  but  by  Holt,  C.  J.,  "the  action  wiU  not  Ue  against 
km,  because  he  took  it  for  a  valuable  consideration,  though  it  would  against 
C,  as  he  had  no  title ;  but  payment  to  C.  would  have  indemnified  the  bank.'' 

MUkr  ▼.  JScee,  Burr.  452.  A  bank  note  payable  to  William  Fenney,  or 
besrer,  was  stolen  out  of  the  mail  in  the  night  of  the  1  Ith  of  December,  1756, 
tnd  on  the  12th  came  to  the  hands  of  plaintiif  for  a  full  and  taluable  consider* 
ttion,  m  the  usual  course  of  his  business,  and  without  any  knowledge  that  it 
bad  been  taken  out  of  the  mail ;  he  afterwards  presented  it  at  the  bank  for 
payment,  and  defendant,  being  one  of  the  clerks,  stopped  it,  upon  which  an 
ftdion  of  trover  was  brought;  and  upon  a  case  reserved  upon  the  point, 
wbether  plaintiif  had  a  suiBcient  property  in  the  note  to  entitle  him  to  recover, 
the  Conzt  was  clear  in  opinion  that  he  had,  and  that  the  action  was  well 
brought.     Vide  Lawetm  and  oiken  v.  We$tOH  and  other»,  i  Bsp.  N.  P.  C.  56. 

GfwU  V.  Vanghan,  Burr.  1516.  Vaughan  gave  Bicknell  a  draft  upon  his 
banker  payable  to  "  Ship  Fortune,  or  bearer."  Bicknell  lost  it,  and  the  plain- 
tiff afterwards  took  it,  bond  fide^  in  the  course  of  trade,  and  paid  a  valuable 
eoBsideration  for  it :  the  banker  reftised  to  pay  it,  upon  which  plaintiff  brought 
this  action  against  Yaughan.  Lord  Mansfield  left  it  to  the  jury  to  consider, 
1st,  whether  plaintiif  came  to  the  possession  of  the  bill  fairly  and  hand  fide ; 
sad  2ndly,  whether  such  draft  was  in  fset  and  practice  negotiable ;  and  the 
jury  found  for  defendant :  but  upon  an  application  for  a  new  trial,  and  cause 
shown  against  it,  the  Court  held  that  the  second  point  ought  not  to  have  been 
left  to  the  jury,  because  it  was  clear  that  such  drafts  were  negotiable;  and  if 
the  jury  thought  plaintiff  took  the  note  fairly  and  5oii^  fide^  of  which  there 
appeared  to  be  no  doubt,  he  was  entitled  to  recover.    A  new  trial  was  accord- 
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If  a  bill  or  note  transrerable  by  delivery  be  lost,  the 
loser  should  give  immediate  notice  thereof  to  the  drawee, 
or  persons  who  are  to  pay  it.  (40) 

And  if  such  persons  afterwards  pay  it  to  a  person  who 
has  not  taken  it  bona  fde^  or  paid  value  for  it,  they  will  be 
responsible  to  the  loser.  (40) 

The  right  to  transfer  a  bill  or  note  is  in  the  payee,  or  in 
the  person  to  whom  it  has  been  transferred  from  him. 

And  if  a  bill  or  note  be  deposited  with  a  banker  for  a 
particular  purpose,  and  be  indorsed  so  as  to  give  him  the 
right  to  transfer  it,  and  he  (41)  (42)  negotiate  or  (42)  pledge 


ingly  granted,  in  which  the  plaintiff  recovered  the  money.  PeaeoeJt  t. 
Rhodet,  DougL  611,  6S3,  ante,  p.  132,  n.  (20). 

By  9  &  10  Will.  III.  c.  17.  s.  3,  *'  If  any  inland  biU  be  lost,  or  miacairy 
within  the  time  limited  for  its  payment,  the  drawer  shall,  on  security  giyen 
upon  request  to  indemnify  him  if  such  bill  shall  be  found  agun,  give  another 
bill  of  the  same  tenor  with  the  first."  And  it  should*  seem  that  the  equity  of 
this  statute  would  comprehend  indorsements  also,  and  that  the  3  &  4  Anne, 
c.  9,  (which  gives  the  like  remedies  upon  notes  as  were  then  in  use  on  inland 
bills,)  would  extend  it  to  notes.    See  Walnuley  v.  CkUdy  1  Yes.  Sen.  341. 

See  po9t,  Chap.  IX.,  in  what  cases  an  action  may  be  maintained  where  a 
bill  or  note  has  been  lost. 

(39)  •fJokmom  v.  Wmdh,  ante,  n.  (37).t  In  this  case,  however,  it 
is  advisable  for  the  loser,  in  order  to  guard  against  the  forgery  of  hia  indorse- 
ment, to  give  immediate  notice  of  the  loss  to  aU  the  antecedent  parties,  and  if 
payment  has  been  made  before  such  notice  could  be  given,  to  appriae  the 
payee  thereof  without  delay.  fSee  Snow  v,  Peacock,  3  Bing.  410;  Per 
Best,  C.  J. ;  and  also  Baekhouee  v.  ffarrieon,  5  B.  &  Ad.  1098.t 

(40)  Lweil  V.  Martm,  4  Taunt.  799.  Plaintiff  lost  a  bill  accepted  payable 
at  defendant's,  and  immediately  gave  notice  thereof  to  the  acceptor,  and  the 
acceptor  communicated  the  notice  to  defendants  with  a  request  that  they 
would  not  pay  or  discount  the  bill :  they  afterwards  (probably  from  inadvert- 
ence) discounted  it  for  one  PoweU,  who  had  it  from  a  child  who  picked  it  up : 
when  due  they  wrote  a  receipt  upon  it,  and  debited  the  acceptor  with  the 
amount.  Plaintiff  brought  trover,  and  there  being  no  proof  that  PoweU  took 
it  bond  fide  or  paid  value,  verdict  for  plaintiff.  Rule  nisi  for  nonsuit  on  the 
ground  that  plaintiff  had  not  demanded  the  bill  of  defendants,  and  without 
such  demand  trover  would  not  lie  \  but  the  Court  held  the  writing  a  receipt 
upon  it,  and  debiting  the  acceptor  with  the  amount  was  a  conversion ;  rule 
discharged. 

(41)  BoUwa  V.  Putter,  1  Bos.  &  Pull.  539.  Forbes  and  Gregory,  traders 
in  London,  were  also  partners  in  the  house  of  Caldwell  and  Co.  in  Liverpool. 
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it,  sach  negotiation  or  pledging,  although  it  may  amount 
to  a  gross  breach  of  trust  and  defeat  the  purpose  for  which 


Bolton  dealt  with  CaldweU  and  Co.,  and  they  prevailed  upon  the  house  in 
London  to  let  him  make  his  hills  payable  there.  Bolton  kept  no  acoount  hut 
with  the  honae  at  liverpool ;  and  they  kept  the  account  with  the  bouse  in 
Londoa ;  and  the  payments  on  Bolton's  bQls,  when  made,  were  carried  by  the 
bouse  in  London  to  their  account  with  the  house  in  LiTerpool ;  and  by  the 
house  at  LiTerpool  to  their  account  with  Bolton.  In  Feb.  1793,  he  accepted 
bills  payable  at  the  house  in  London,  to  the  value  of  19,702/. ;  and  to  enable 
the  Liverpool  house  to  provide  for  their  payment,  he  indorsed  to  them  (among 
other  hiDa)  a  bill  for  4000/.  and  another  for  398/.  These  two  bills  they 
remitted  generally,  with  many  others,  to  Forbes  and  Gregory,  to  whom  they 
were  considerably  indebted ;  but  before  the  latter  biQ  arrived,  both  houses 
became  bankrupt.  The  acceptances  were  payable  before  the  indorsed  bills. 
Bolton  was  obliged  to  pay  all  his  own  acceptances ;  and  the  assignees  of 
Fofbes  and  Gregoiy  having  refused  to  deliver  up  these  bills,  he  brought  trover 
for  them.  A  special  verdict  was  found ;  and,  after  two  arguments,  the  Court 
were  unanimously  of  opinion,  that  the  assignees  were  entitled  to  keep  the 
faiDs.  They  admitted,  tluit  as  Forbes  and  Gregory  were  partners  in  the 
liverpool  house,  they  were  to  be  considered  as  privy  to  the  fiust  that  the  bills 
had  been  indorsed  to  that  house  to  enable  it  to  provide  for  Bolton's  accept- 
snoes ;  but  they  held  that  the  application  which  had  been  made  of  ihese  bills 
was  the  very  thing  which  Bolton  intended ;  and  that  therefore  the  privity  of 
the  London  house  in  the  agreement  made  between  him  and  the  house  at 
liverpool  could  have  no  effect  on  the  transaction,  which,  a»  between  the  two 
AoiiM*,  had  undombtedip  changed  the  property  in  the  bille :  that  for  the  pur- 
pose of  providing  for  Bolton's  acceptances,  the  house  at  Liverpool  was  entitled 
to  deal  with  the  bills  as  it  thought  fit :  that  they  had  therefore  a  right  to 
remit  them  to  Forbes  and  Gregory ;  and  aa  they  were  indebted  to  Forbes  and 
Gregory  in  more  than  the  amount,  the  assignees  of  Forbes  and  Gregory  were 
entitled  to  keep  them.    Judgment  for  the  defendants. 

(42)  Cdiime  v.  Martim,  1  Bos.  &  PuU.  648.  Pbdntiff  sent  bills,  indorsed 
in  blank,  to  Messrs.  Nightingales,  to  receive  the  money  upon  them :  they 
bomnred  money  of  defendants,  and  pledged  these  bills  as  a  security.  They 
aftcrwarda  became  bankrupt,  and  plaintiff  brought  trover  for  the  bills.  There 
being  no  evidence  that  defendants  knew  under  what  circumstances  the  bills 
had  been  left  with  Messrs.  N.,  or  how  plaintiff's  account  (he  being  in  cash) 
stood  with  them,  Byre,  C.  J.,  thought  the  action  would  not  lie,  and  nonsuited 
pisintiff.  On  a  rule  nisi  to  set  aside  the  nonsuit,  it  was  urged  that  though  the 
Messrs.  N.  might  have  negotiated  the  biUs,  they  could  not  pledge  them ;  but 
after  oonsideTation,  the  Court  was  unanimous,  that  they  had  the  power  of 
bindiog  plaintiff  as  weU  by  pledging  as  negotiating  the  bills,  of  which  they 
were  enabled  to  hold  themselves  out  to  the  world  as  the  absolute  owners. 
Kole  discharged. 
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the  deposit  was  maide»  wiD^as  between  tlie  person  who  made 
the  deposit  and  an  innoecnt  holder  of  the  bill  or  note,  be 
bindii^  upon  the  former. 

-f  And  so  if  it  be  giren  to  n  bill  broker  to  get  discounted, 
and  he  jJedge  it  in  an  unauthorized  manner,  or  for  an 
improper  porpose.  (43) 

Bot  if  the  drawer,  to  whom  a  bill  has  been  delivered  by 
the  acceptor  without  Talue,  with  directions  to  hold  it  to 
his  the  acceptor's  use,  and  not  to  part  with  it  without  his 
authority,  indorse  it  for  a  valuable  consideration  to  a 
person,  informii^  him  that  he  has  agreed  not  to  part  with 
it,  ibis  indorsement  will  not  transfer  the  property  in  the 
bill,  and  the  acceptor  may  maintain  trover  against  such 
indorsee.  (44)  f 

An  indorsement  by  a  person  of  the  same  name  with  the 
person  entitled  to  transfer  it  (45)  will  pass  no  right  to  the 

t  (43)  flcywat  ▼.  #Wr<r,  2  C.  &  M.  237 ;  FMtr  ▼,  Pemnwa  8l9pkmu  t. 
JP)Ml«r,  1  C.  M.  &  R.  849 ;  Hmff  ▼.  Ctm^iM^  mU;  b.  35. 

(44)  4mm  ▼.  Kymtr,  1  B.  &  Ad.  528.  Trover  for  a  bill  drawn  \jj 
Nerett,  and  accepted  \xj  plaintiif.  It  appeared  that  plaintiff  accepted  this 
bill  under  an  arrangement  with  Nerett,  in  order  that  he  might  get  it  dis- 
counted,  and  with  the  proceeda  of  it,  and  certain  indigo,  take  up  two  biUa 
accepted  by  plaintiff,  which  were  in  the  hands  of  third  penont,  about  to 
become  doe.  Before  they  were  due,  plaintiff  ftimiihed  cash  instead  of  this 
bill,  and  desired  Nevett  to  retain  it,  in  case  he,  pUdntiff,  wanted  money. 
Nevett  being  in  want  of  money  applied  to  defendants  to  indorse  a  note  for  him, 
which  they  agreed  to  do  on  having  security,  and  he  Mid  he  had  none  but  thia 
bill,  which  he  had  agreed  not  to  part  with,  and  could  not  give  them  without 
writing  to  plaintiff.  Finally,  however,  Nevett  delivered  it  to  defendants,  on 
terms  that  they  should  return  it  on  payment  of  the  note  indorsed  by  them. 
Lord  Tenterden,  C.  J.,  directed  the  jury  to  find  for  plaintiff,  if  they  thought 
defendants  took  the  bill  with  knowledge  that  Nevett  had  no  authority  to 
transfer  it,  but  reserved  leave  to  enter  a  nonsuit.  A  verdict  having  been 
found  for  plaintiff;  after  argument  the  Court  held,  that  as  defendants  took  the 
bill  with  notice,  they  had  no  better  title  than  Nevett ;  and  as  he  held  it  at 
plaintiff's  disposal,  plaintiff  was  entitled  to  recover  it  in  trover.f 

(45)  AfMd  V.  Yowng,  4  T.  R.  28.  A  bill  payable  to  Henry  Davis,  or 
order,  was  sent  by  the  post,  and  got  into  the  hands  of  a  wrong  Henry  Davis, 
who  indorMd  it  to  the  plaintiff :  there  was  no  description  of  Henry  Davis  in 
the  bill,  or  addition  to  his  name,  nor  was  any  fraud  ^putable  to  the  plaintiff. 
This  was  an  action  against  the  acceptor,  and  on  his  offering  evidence  to  show 
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indoiBee,  though  there  be  no  particular  description  on  the 
bill  or  note  of  the  person  entitled  to  transfer  it. 

But  such  indorsement,  if  made  innocently,  will  bind  the 
person  making  it,  and  the  subsequent  indorsers. 

On  a  bill  or  note  payable  to  A.  for  the  use  of  B.,  the  (46) 
right  to  transfer  is  in  A. 

On  a  bill  or  note  payable  to  several  persons^  not  in  part- 
nership, the  right  to  transfer  it  is  in  all  collectivelyi  not  (47) 
in  any  individually. 

K  the  right  to  transfer  a  bill  or  note  be  in  a  feme  sole, 
and  she  marry,  it  (48)  devolves  upon  her  husband. 


that  the  Henry  Davis  who  indoned  the  hffl  was  not  the  penon  in  whoie 
fsmar  H  was  dimwn,  Lord  Kenyon  was  of  opinion  that  the  eridenoe  was 
fmdmiwaiblc,  and  he  retained  that  opinion  after  cause  shown  against  an 
application  for  a  new  trial ;  but  Ashhurst,  Boiler,  and  Grose,  Js.,  held,  that 
anlett  the  indorsement  were  made  by  the  person  to  whom  the  bill  was  really 
payable,  it  was  a  forgery,  and  could  confer  no  title,  and  that  therefore  it  was 
ooDpetent  for  the  defendant  to  show  that  the  person  who  indorsed  the  bUl 
«as  not  the  person  in  whose  £svour  it  was  made,  and  a  new  trial  was  accord- 
i^y  granted. 

(46)  Bvmu  Y.  Cramimjfton,  Garth.  5  ;  2  Vent.  307 ;  SUnn.  264.  A  bill 
was  payable  "  to  Price  or  order,  for  the  use  of  Galvert.''  Price  indorsed  it  to 
Eians,  after  which  an  extent  issued  against  Galvert,  and  the  money  due  upon 
it  was  seized  to  the  use  of  the  King.  These  facts  appearing  upon  the  plead- 
ings, two  points  were  made  upon  demurrer :  the  one,  whether  Calvert  had 
mcfa  an  interest  in  the  money  as  might  be  extended ;  and  the  other,  whether 
Price  had  power  to  indorse  the  bill,  or  whether  he  had  only  a  bare  authority 
to  receive  the  money  for  the  use  of  Calvert :  and  the  Court  of  King's  Bench, 
and  afterwards  the  Exchequer  Chamber,  held  that  Calvert  had  not  such  an 
interest  as  could  be  extended,  and  that  Price  had  power  to  indorse  the  biU ; 
sod  judgment  was  given  for  the  plaintiff. 

(47)  See  Carviek  v.  Viekery,  ante,  p.  57. 

(48)  Qumor  v.  Martm^  Str.  516,  cited  3  WDs.  5.  A  biU  was  made  payable 
to  Sosan  Connor,  or  order,  while  she  vras  pole.  She  married,  and  during  her 
cwertuie  indorsed  it  to  the  plaintiff;  and  upon  demurrer  and  argument  the  Court 
of  Common  Pleas  held,  that  the  feme  covert  could  not  assign  the  note,  because 
by  the  marriage  it  became  the  sole  right  and  property  of  the  husband ;  and  by 
Pariur,  C.  J.,  in  Mik9  v.  WiiUenu,  10  Mod.  246,  ''if  a  note  be  payable  to  a  feme 
sole,  or  order,  and  she  marries,  her  husband  is  the  proper  person  to  indorse  it." 

WNtUagt  v.  Moliowey,  1  B.  &  Aid.  218.  A  biU  was  payable  to  a  feme 
sole,  or  order :  she  married  before  it  became  due.  Her  husband  brought  an 
action  upon  it  in  his  ovm  name,  and  on  a  rule  to  show  cause  why  the  judg- 
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If  a  bill  or  note  be  made  payable  to  a  feme  covert,  the 
right  to  transfer  it  is  in  the  husband  (49)  ;  the  wife  cannot 
transfer  unless  as  agent  to  him. 

But  if  she  do,  and  the  husband  promise  to  pay,  it  will  be 
evidence  (50)  that  she  had  authority  from  her  husband  to 
transfer. 

-f  But  if  her  husband  die  before  he  has  reduced  it  into 
possession  (51),  the  property  in  it  survives  to  her,  and  she 
may  indorse  it. 

If  the  wife  die  before  he  has  reduced  it  into  possession, 
her  representative  only  can  indorse  it.  (51)  'f 

If  a  bill  be  payable  to  an  infant,  an  indorsement  by  him 
will  convey  (52)  no  interest,  as  against  himself;  but  if  he 
draw  the  bill,  it  may  against  the  acceptor.  (52) 

If  the  person  who  has  the  right  to  transfer  a  bill  or  note 
die,  it  (53)  devolves  upon  his  personal  representative ;  if  he 

ment  should  not  be  arrested  on  the  ground  that  the  wife  should  have  joined 
in  the  action,  the  Court  held  that  as  this  was  a  negotiable  security,  the  mar- 
riage transferred  the  property  to  the  husbandi  and  entitled  him,  if  he  thought 
fit,  to  sue  alone. 

t(49)  Maton  v.  Morgan^  2  Ad.  &  E.  30.  Declaration  against  maker,  upon 
a  promissory  note  payable  to  Sarah,  then  and  still  the  wife  of  J.  B.,  or  order, 
and  by  J.  B.  indorsed  to  plaintiff.  There  were  also  counts  describing  it  as 
indorsed  by  J.  B.  and  his  wife,  and  as  a  bill  payable  to  J.  B.  or  order.  Upon 
the  trial  it  appeared  to  be  payable  to  Sarah,  the  wife  of  J.  B.,  and  indorsed 
only  by  the  husband.  It  was  objected  that  the  wife  ought  to  have  joined  in 
the  indorsement.  Lord  Denman,  C.  J.,  overruled  the  objection,  reserving  leave 
to  move  to  enter  a  nonsuit ;  and  upon  moUon  for  that  purpose  the  Court 
refused  a  rule.  See  generally  as  to  the  power  of  a  feme  covert  to  indorse, 
ttHief  p.  47  to  p.  54  .f 

(50)  See  Cotes  v.  DavU,  ante,  p.  48. 

t  (51)  ScarpelHni  v.  Aieheton,  ante,  p.  52 ;  Hart  v.  Siepkem,  om/e,  p.  53.f 

(52)  See  Taylor  v.  Crokir,  4  £sp.  187,  pott;  fJonei  and  oihen  y.  Jkarek 
and  others,  4  Price,  300 ;  Pitt  v.  Ckapeliow,  ante,  bb.f 

(53)  RawHmon  v.  Stone,  3  Wils.  1 ;  2  Str.  1260, 2  Barnes,  137.  A  note  was 
payable  to  A.  B.  or  order.  A.  B.  died  intestate,  and  his  administrator  indorsed 
it  to  plaintiff.  These  facts  appearing  upon  the  declaration,  defendant  demurred, 
and  contended  that  the  personal  representative  of  the  payee  had  no  power  to 
indorse  a  note ;  but  the  Court  of  Common  Pleas  after  three  arguments,  snd 
the  Court  of  King's  Bench  upon  error  brought,  were  unanimously  of  opinion 
that  he  had ;  and  each  Court  said  it  was  every  day's  practice,  and  the  constant 
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become  bankrupt,  and  he  holds  the  bill  or  note  in  his  own 
ri^t,  it  devolves  upon  his  assignees. 

f  If  the  person  who  has  the  right  to  transfer  a  bill  or  note 
by  indorsement  indorse  his  name  on  it,  but  die  before  he 
ddivers  it,  his  personal  representative  cannot  transfer  it  by 
mere  delivery.  (54)-f- 

If  the  person  who  has  right  to  tnmsfer  ddiver  over  a  bill 
or  note  for  a  valuable  consideration,  and  foiget  to  indorse 
it,  and  die,  his  executor  or  admimstrator  may  indorse 
it  (55) 

And  it  will  be  no  objection  to  an  indorsement  by  an  ad- 
ministrator, that  he  took  out  administration  for  the  very 
purpose  of  making  the  indorsement.  (55) 

Or  that  the  indorsement  was  to  himself  and  his  part- 
ners. (55) 


oage,  for  execvton  and  adminiftnton  to  indone  Irills  and  notei  pajaUe  to 
the  order  of  their  testaton  or  inteatatet. 

t(54)  Bronuge  ▼.  Uoifd,  1  Ex.  32.  Declaration  by  indorMea  againat  maker 
on  a  note  payable  to  H.  L.  Hariiea  or  order,  stating  that  H.  L.  Harries  indoned 
it,  but  withont  making  any  deUvery  thereof,  and  died,  and  that  his  ezecotriz 
afterwards  "  transferred  the  said  note,  so  indorsed  as  aforesaid,  to  i^aintifi,  to 
irit,  by  delhreiry  thereof.''  Upon  general  demurrer,  the  Court  held,  that  the 
writing  of  the  name  by  the  deceased,  and  the  deliTery  by  the  executrix,  did 
not  oonatitote  an  indorsement  of  the  note,  and  conferred  on  plaintiff  no  right 
to  soe  on  it.    Judgment  for  defendantf 

(55)  ira/itfWY.Ara»^,2  Jac.  &W.  237.  Sir  Robert  Salusbury  remitted 
to  Down  and  Co.  a  note  for  2000/.,  drawn  by  Hall,  payable  to  Sir  R.  S.  or 
order,  hot  not  indorsed  by  him.  Down  and  Co.  gave  Sir  R.  credit  for  the 
nmoont,  and  he  drew  it  ont  firom  the  house.  The  note  was  paid  when  due ; 
but,  on  an  explanation  from  Hall  that  Sir  R.  had  assured  him  he  should  not 
be  called  npon  for  payment  unless  there  should  be  a  deficiency  on  the  sale  of 
Sir  R,*s  estates,  Down  and  Co.  returned  him  the  money  and  took  back  the 
note.  Sir  R.  became  bankrupt,  and  his  estates  proving  insufficient,  Down  and 
Co.  sued  Han,  but  Hall  agreed  to  give  bond  for  the  amount,  paid  the  costs, 
and  the  proceedings  were  stayed.  Before  the  bond  was  given  Hall  died ;  Sir 
R.  died  also,  and  Down  and  Co.  having  petitioned  to  be  admitted  creditors 
npon  Hall's  estate,  and  their  daim  being  rejected,  it  was  then  for  the  first 
time  discovered  that  Sir  R.  had  not  indorsed  the  note :  Down  thereupon  took 
out  administration  to  Sir  R.,  and  indorsed  the  note  to  himself  and  partners. 

L 
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If  the  person  who  should  haye  indorsed  become  bankrupt, 
he  may  nevertheleaB  make  the  indorsement.  (56) 

*|*And  the  Court  of  Bankruptcy  will  order  him  to  make 

it.  (67)t 

Or  his  assignees  may  be  compelled  to  make  it.  (58) 

At  least  if  the  person  requiring  it  would  otherwise  be  a 
creditor  to  the  amount.  (58) 

But  the  indorsement  must  be  so  framed  as  not  to  make 
the  assignees  personally  Uable.  (58) 

f  If  the  person  who  has  the  right  to  transfer  a  bill  or 
note  commit  an  act  of  bankruptcy,  but  before  the  date  and 
issuing  of  the  fiat,  transfer  it  to  a  person  who  receives  it 
bond  fide  without  notice,  and  not  by  way  of  fraudulent  pre- 
ferencCi  he  will  have  a  good  title  to  it.  (59)'t* 

If  the  right  to  a  biU  or  note  be  in  several  partners,  and 
some  of  them  become  bankrupt,  and  afterwards  indorse  it. 


The  Master  perntting  in  rejecting  the  claim,  Down  and  Co.  petitioned  for 
leaTe  to  file  exceptions  to  the  Master's  report.  Plumer,  M.  R.,  thought  it 
clear  that,  if  the  facts  were  as  stated,  the  indorsement  was  Yalid,  and  the 
claim  good ;  hnt,  there  hdng  some  dispute  as  to  the  facts,  he  referred  it  back 
to  the  Master  that  he  might  review  his  report. 

(56)  8mUk  and  another  y.  Piekermg,  Peake,  N.  P.  C.  50.  Richardson  and 
HiU  drew  a  bill  on  defendant,  payable  to  their  own  order,  which  defendant 
accepted.  The  drawers  deliTered  this  bill  to  plaintifft  for  a  valuable  con- 
sideration,  but  forgot  to  indorse  it.  They  afterwards  became  bankrupts,  and 
then  indorsed  it.  Plaintiffii,  as  indorsees,  sued  defendant  as  aoceptcnr.  Lord 
Kenyon  was  clearly  of  opinion  that  the  indorsement  was  good,  and  plaintifih 
had  a  verdict. 

t(57)  Ex  parte  Rhodei,  2  Deac.  364.t 

(58)  Bx  parte  Mowbray ^  1  Jac.  &  Walk.  428.  Everest,  who  afterwards 
became  bankrupt,  having  transferred  a  bill  to  Mowbray  for  valuable  consider- 
ation, but  without  indorsing  it,  though  he  was  payee,  Mowbray  petitioned  that 
the  assignees  might  be  ordered  to  indorse  it,  otherwise  he  claimed  to  be  a 
creditor  for  the  amount.  The  assignees  opposed  it.  Lord  Eldon  said,  the 
dHBculty  was  to  frame  an  order  for  a  special  indorsement  that  would  prevent 
the  assignees  frt>m  being  personally  liable.  If  a  special  indorsement  vrere 
made,  with  which  Mowbray  would  be  content,  he  felt  no  diificulty  in  making 
the  order. 

t  (59)  SUt.  2  &  3  Vict.  c.  29,  s.  1 ;  and  see  Green  v.  Steer,  1  Q.  B.  707.t 


Sbc.  2.]  in  case  of  Bankruptcy.  147 

such  indoiaement,  though  made  to  a  creditor  of  the  part- 
nership, will  confer  (60)  no  title  on  the  indorsee. 

And  if  the  creditor  receive  the  money  due  upon  the  bill 
or  note,  the  solvent  partners,  together  with  the  assignees 
of  the  bankrupts  (60),  may  recover  back  the  money  so 
received. 

But  if  a  man  hold  a  bill  or  note,  not  in  his  own  ri^t  but 
as  a  trustee,  his  bankruptcy  will  not  pass  the  right  to 
transfer  to  his  assignees.  (61) 

And  if  partners  hold  a  bill  or  note,  as  trustees,  the  bank- 
ruptcy of  one  of  them  will  not  preclude  him  and  the  others 
from  transferring  it.  (61) 

(60)  Tkamatfm  md  otken  y.  P^er§  and  othen,  10  Eait,  418.  ThomiMm, 
Undeibill,  and  Gaest,  were  partners  in  trade  at  Birmingham^  and  being 
debtoiB  to  the  defendant!  to  the  amount  of  1800/.,  and  creditors  upon  Gamble 
and  Co.  for  14501.,  Underbill  and  Guest,  on  the  11th  October,  1807,  without 
tfae  eonaent  or  knowledge  of  Thomason  (who  was  abroad),  indcnrsed  to  the 
de£endants  a  bill  drawn  by  the  firm  of  Thomason,  Underbill,  and  Guest,  upon, 
and  mectpUd  by,  the  agents  of  Gamble  and  Co.  for  this  1450/.  Underbill  and 
Guest  had,  on  the  7th  October,  1807,  committed  acts  of  bankruptcy,  upon 
which  separate  commissions  issued  on  the  19th.  The  bill  for  1450/.  became 
due  on  the  6th  December,  and  was  then  paid ;  and  to  recover  this  money  the 
present  action  was  brought  by  Thomason  and  the  assignees  of  Underbill  and 
Guest.  The  house  of  Thomason,  Underfaill,  and  Guest  was  still  indebted  to 
defendants  beyond  the  amount  of  the  sum  now  sought  to  be  recoyered.  The 
plaintifls  were  nonsuited.  But  on  a  rule  nisi  for  a  new  trial,  the  Court  (Lord 
EBenborough,  C.  J.,  abunU)  held,  that  the  indorsement,  having  been  made  after 
an  act  of  bankruptcy,  though  before  the  issuing  of  the  commission  and  for  the 
purpose  ef  paying  a  partnership  debt,  was  invalid ;  and  they  incUned  to  think 
that,  this  action  being  brought  to  recover  the  money  received  on  the  bill  which 
had  been  thus  wrongfully  indorsed,  the  defendants  had  no  right  to  set  off  their 
demand  upon  the  firm  against  this  daim  by  Thomason  and  the  assignees. 
Snk  absolute.  fBut  see  Bx  parte  Robuuon,  3  Deac.  &  C.  376,  and  2  &  3 
Tict.  c  29,  s.  l.t 

(61)  Bamt^tUm  and  othan  v.  Cator,  1  Stark.  228.  J.  and  M.  Hervey 
were  partners  as  bankers ;  defendant  delivered  them  a  bill  that  they  might 
get  it  discounted ;  they  passed  it  to  plaintiffs,  their  bankers ;  but  before  they 
did  so,  J.  H.  committed  an  act  of  bankruptcy,  upon  which  a  commission  after* 
wards  issued :  it  was  urged  for  defendant  that  the  bankruptcy  of  J.  H.  des- 
troyed  his  and  his  partner's  right  to  pass  away  the  bill ;  but  Lord  Ellen- 
boroogfa  held,  that  as  the  Herveys  held  it  upon  a  special  trust,  to  get  it 
^scounted,  and  not  in  their  own  right,  no  interest  in  it  passed  to  Uie 
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k«7^>wt  Viae  :3i«  Stfmvft  aad.  ae  aJnwi**!  aoo.  9  ase  a  vcrfict,  aad  gare 

tiwe  'te6»Tufanc  >S0«  ^  taiEs  "Jut  ipuxum.  4f  ^bs  C4art  apis  Ae  pniit      But 

^^^,  iRr  ^««  Jrew,  »  fv  VmC.  l«I«;  3  Iok.  37€;  19  Tcs.  607. 
Tuene  vm  a  ^flmdi.  ^eixiea.  Wmd  sHi  Gx«  bankss  iK  WutkuKloa,  and 
H^kmr  thM  H'<im  wnnld  here  thor  aoca  Sir  ar  short  buls  he  ihaald  paf 
ittfA  tb^  f»ak:  23ri  iiiy  he  took  bf  ntzcptfina  195JL  m  their  Mtei,  and 
ticik  fttki  n  tipo  huLi  6jr  7W.  and  TQiL  ComaixaaiMa  af  haaknplCT  had 
immA  aipuMt  ttknee  BKm^«!n  of  the  Wgrkiastoa  Bank  gnd  Jalr,  nd  on  4th 
Aa^nnc  iMw  JMoel  atgauHt  the  rfmaynmy  partaer.  The  Kpsate  naawiiwioiii 
w<f«  MyerHnkd  ia  fevoor  of  a  joint  one,  aad  IKjae  petitioBed  to  ha^«  the 
t<ro  fulk  retarned,  he  rctamxof  the  aotci;  aad  oa  hnriag^  Lord  Eldoo,  C, 
m4ttnd  to.— lf*GWs  btrpiB  was  to  have  the  aotcs  af  the  hove  whilst  it  was 
fpnti%  00  as  a  b^Mse,  and  nothing  had  occuiied  to  pa[t  aa  end  to  it ;  these  he 
has  oot  fot,  aad  the  eoasidentioa  for  whidi  he  gave  the  hiOs  has  fioled. 
f  Ike  J^mbmrt  y,  WooiiHt,  2  M.  &  Cr.  389.t 

m)  Ardm  w.  WMiHm,  3  Eart,  31 7.  Oa  the  5th  of  October,  1801,  Lewis 
irmet  eommHted  aa  act  of  bankruptcy,  on  whidi  a  commission  tttoSd  on  the 
91  At  December,  1801.  On  the  4th  of  December,  1801,  he  drew  a  bill  on 
Watkins  for  100/,  payable  to  his  own  order,  and  indorsed  it  to  the  plaintiff, 
wtio  paid  him  the  full  Taloe.  Watkins  owed  Jones  nothing,  but  accepted  the 
Mtl  to  enable  him  to  raise  money  npon  it,  and  Jones  deposited  a  lease  with 
fiim  M  An  indemnity :  the  assignees  insuted  upon  a  restoration  of  the  lease, 
•fid  Watkins  refnsed  to  pay  the  bilL — Action  on  the  bill  and  reference.  Tlie 
trtiltratof  awarded  against  Watkins,  but  stated  the  facts  specially,  to  enable 
him  to  take  the  opinion  of  the  Court.  After  a  rule  nisi  to  set  aside  the 
award,  eauie  shown,  and  time  taken  to  consider,  the  Court  was  dear  that  the 
defendant  was  liable  i  that  as  Jones  had  no  effects  in  Watkins's  hand,  no 
right  to  indorse  nor  any  claim  upon  the  bill  deToUed  on  his  assignees ;  and 
that  therefore  his  Indorsement  was  effectiuil,  and  transfSmred  the  propqiy  to 
the  pUintlff.    Rule  discharged. 
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drawee ;  or  if,  haying  eflects,  he  draw  it  for  a  sum  (64) 
exceeding  their  amount,  and  the  bill  be  accepted  for  his 
accommodation ;  his  indorsement  will,  in  the  former  case, 
confer  a  good  title  as  to  the  whole  sum  mentioned  in  the 
bill ;  and  in  the  latter,  as  to  such  sum  as  is  not  covered  by 
the  effects.  Because,  in  the  one  case  the  assignees  have  no 
daim,  in  the  other  they  have  none  beyond  the  amount  of 
the  efiects. 

So,  if  a  trader  get  a  bill  by  fraud,  and  become  bankrupt, 
the  bill  will  belong,  not  to  his  assignees  (66)  but  to  the 


(64)  WiiiU  T.  ^reenum  and  amotktr,  12  East,  656.  In  tn  iction  by  the 
iadonee  of  a  bin  agaioit  the  acceptors,  a  Terdict  was  found  for  the  plaintiff, 
sobjeet  to  the  opinion  of  the  Court  upon  a  case.  The  case  stated,  that 
AndersoDt  ^^  drawer,  being  indebted  to  the  plaintiff  in  more  than  2000/., 
and  being  insokent,  proposed  to  pay  the  plaintiff  a  composition  of  13t.  6d,  in 
the  poond,  together  with  the  costs  of  an  action  which  had  been  brought  by 
the  plaintiff  against  him,  by  a  biU  upon  the  defendants.  This  proposal  being 
acceded  to,  Anderson  applied  to  the  defendants  to  accept  a  bill  for  1400/.  for 
Um  aetommodaiion.  The  defendants  accepted  the  bill,  drawn  on  the  5th  of 
July,  and  payable  on  the  10th  of  November,  1809,  having  in  their  hands 
cflbcts  of  Anderson's  to  the  amount  of  888/.  16«.  9d.  Anderson  had  com- 
mitted  a  secret  act  of  bankruptcy  on  the  7th  of  March,  1809,  upon  which  a 
eommiaaion  iasued  on  the  25th  of  July.  The  Court  of  King's  Bench  held, 
that  to  the  extent  of  888/.  16«.  Sd.  the  defendants  had  a  right  to  resist  pay- 
ment on  the  ground  of  their  being  answerable  for  that  amount  to  the  assignees, 
to  whom  these  funds  devolved  upon  the  act  of  bankruptcy ;  and  that  there- 
kn  the  indorsement  by  Anderson  to  that  extent  was  inoperative :  but  as  to 
the  sorplos  (511/.  3«.  8d),  for  which  the  acceptance  was  accommodation,  the 
case  of  Arden  v.  Waikim  was  in  point  to  show  that  the  indorsement  was 
falid.  And  they  held  that  the  law  in  this  respect  had  not  been  altered  by 
the  49th  Geo.  III.  c.  121,  s.  8.  They  therefore  ordered  the  verdict  to  be 
entered  for  this  reduced  sum  of  511/.  3«.  4d. 

(65)  Oiadaiome  v.  Hadwen,  1  M.  &  S.  517.  SiU  and  Co.  got  hills  from 
Hadwen  under  colour  of  giving  him  a  security  upon  some  coffee,  to  which 
however  they  had  no  title :  on  being  pressed  by  Hadwen,  they  promised  to 
return  him  the  bills,  which  were  on  their  way  from  London  to  Liverpool ; 
but  before  they  arrived,  Sill  and  Co.  committed  acts  of  bankruptcy,  upon 
which  a  commission  afterwards  issued :  when  the  bills  arrived,  they  were 
delivered  to  Hadwen,  upon  which,  SUl  and  Co.'8  assignees  brought  trover ; 
bat  on  case  and  time  to  consider,  the  Court  held  that  they  could  not  sue  for 
what  a  court  of  equity  would  not  have  allowed  them  to  keep ;  and  that  as 
Hadwen  would  never  have  parted  with  the  bills  but  for  a  false  pretence  and 
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person  from  whom  he  obtained  it ;  at  least  if  he  pnmused, 
before  he  became  bankrupt,  to  return  it. 

So,  if  a  banker  who  has  a  lien  on  a  bill  ot  note  for  his 
general  balance,  deliver  it  to  his  customer  wh^i  it  is  due, 
that  he  may  obtain  payment,  and  the  customer  become 
bankrupt,  the  bill  or  note  will  nevertheless  belong,  not  to 
the  assignees,  but  to  the  banker.  (66) 

Where  an  agent  becomes  bankrupt,  bills  remitted  to  him 
by  his  principal  for  a  particular  purpose  (67),  {e.  g.  to  pay 
an  acceptance  of  the  agent  on  account  of  the  principal  (68),) 


frtttdi  •  court  of  equity  would  hare  compelled  the  anigBeet,  who  daiBied 
under  Bill  and  Co.,  had  they  got  the  billa,  to  deliver  them  up  to  Hadwen. 

(66)  Br%e%  ▼.  HurUpt  1  Stark.  23.  Young  and  Co.,  hanken  at  TatrntOB, 
sent  to  plaintiih,  their  town  bankerB,  a  note  of  defendant's  ai  two  moBtfas 
after  date.  The  day  before  it  became  due  plaintifh  aent  it  lo  Toong  and  Co. 
at  Taunton,  that  they  might  obtain  payment  from  defendant;  defendant  did 
not  pay  it,  and  whilst  the  bill  was  in  their  hands,  Young  and  Co.  beeame 
bankrupts.  Young  and  Co.  had  overdrawn  plaintiflh,  and  plaintift  soed  de- 
fendant on  this  note ;  and  as  plaintifh  only  sent  the  note  to  Young  and  Co, 
that  they  might  obtain  payment  for  plaintifh  and  act  as  thehr  agents  in  thnt 
respect.  Lord  EUenborough  held  plaintifik  entitled  to  recover,  and  they  had  a 
verdict  accordingly. 

t(67)  Rxpart0  Coitfi^U,  3  Deac  12.t 

(68)  Bspari§  VmmM,  1  Atk.  232 ;  2  Ves.  Sen.  582.  Dumas  and  Co.,  in 
Paris,  drew  certain  bills  upon  JuUian  and  Co.,  of  London,  and  transmitted  to 
Jullian  and  Co.  certain  undue  bills,  to  reimburse  Jullian  and  Co.  what  they 
should  advance  to  pay  the  bills  so  drawn  on  them :  Jullian  and  Co.  ^iplied  to 
their  own  use  some  of  the  bills  transmitted,  but  others  of  them  remained  in 
their  hands :  they  became  bankrupts,  not  having  paid  any  of  the  bills  drawn 
on  them  i  Dumu  and  Co.  therefore  paid  them,  and  then  petitioned  to  have 
restored  to  them  such  of  the  biUs  transmitted  by  them  to  Jullian  and  Co.  as 
remained  In  the  hands  of  the  assignees.  Lord  Hardvricke  thought,  that  as 
such  bills  had  been  remitted  to  be  applied  to  a  particular  purpose,  they  re- 
mained, whilst  unapplied,  the  property  of  Ihimas  and  Co.,  and  he  ordered 
their  restoration  accordingly. 

8.  P.  ExparU  Omr99ii,  AmbL  297. 

JS#  jforie  Smiiht  1  Buck.  355.  Smith,  of  Hamburg,  was  in  the  habit  of 
drawing  upon  Power  and  Co.,  merchants  in  London,  and  ci  remitting  bills  to 
them  to  meet  his  drafts :  he  drew  upon  them  for  1000/.,  and  before  that  hiU 
became  due  remitted  them  bills  for  1023/.,  and  directed  them  to  do  the  need- 
Ihl  with  the  proceeds,  which  they  said  they  would :  it  was  clear  the  bills  fior 
1023/.  were  remitted  for  the  purpose  of  furnishing  funds  for  1000/.    Power 
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and  not  for  the  general  purposes  of  the  agent,  belong,  whilst 
remaining  in  the  agenfs  hands,  not  to  the  assignees  but  to 
the  principal. 

And  the  produce  of  bills  remitted  to  an  agent  for  a  par^ 
ticnlar  purpose  may,  under  circumstances,  if  clearly  iden* 
tified  and  distinguishable  from  the  bulk  of  the  agent^s 
property,  belong  to  the  principal,  not  to  the  assignees.  (69) 

Where  a  banker  or  other  agent  becomes  bankrupt,  bills 
paid  in  by  his  customers,  remaining  in  his  hands,  will, 
subject  to  the  banker'^s  lien  thereon,  belong,  prima  facie^ 
not  to  the  assignees  but  to  the  respective  customers  (70) ; 

and  Co.  having  become  bankrupt  before  the  bills  remitted  were  dae,  Smith 
took  np  the  bill  for  1000/.,  and  petitioned  to  have  the  other  bOli  for  1023/., 
or  thdr  proceeds,  ddivered  np  to  him.  Upon  hearing,  Leach,  V.  C,  thought 
it  dear  he  was  entitled  to  them,  and  ordered  accordingly. 

(69)  JBdr  ^arte  Sayen,  5  Yes.  169.  Sayers  in  Dominica  commissioned  A. 
of  London  to  buy  him  foreign  coin,  and  remitted  16,000/.  in  bills.  A.  dis- 
eoonted  the  bills,  and  sent  out  14,0001.,  part  of  the  proceeds,  to  Lisbon,  to 
bare  the  puidiases  made  there,  if  practicable ;  if  not,  to  have  the  money  re- 
ton&ed  in  bills ;  and  he  apprized  Sayers  of  what  he  had  done :  the  pmvhases 
woe  not  made,  but  bills  were  remitted;  and  A.  having  become  bankrupt, 
ipestion,  whether  these  Mils  belonged  to  the  assignees  or  to  Sayers :  after  ar- 
gument. Lord  Longhborongh,  C,  held  they  belonged  to  Sayers :  though  the 
produce  of  the  bills  for  16,000/.  might  for  the  time  have  become  mixed  with 
tiie  general  property  of  A.,  the  remittance  of  the  14,000/.  gave  it  an  identity 
sad  distinction  from  the  bulk  of  A.'s  property ;  the  coin,  if  purchased,  would 
have  been  the  property  of  Sayers,  and  the  biUs  which  were  sent  in  lieu  of  the 
coin  were  therefore  his;  and  he  ordered  accordingly. 

See  Amom.  dt.  per  Lord  Hardwicke,  1  Atk.  234. 

(70)  Zmek-^.  Walker ,  61. 1154.  Zindc  employed  Jenner  as  his  London 
banker,  and  drew  on  him  under  an  agreement  to  make  remittances  to  answer 
the  biUs  when  due :  Jenner  became  bankrupt,  being  a  creditor  of  Zinck  for 
195/.,  and  under  acceptances  for  him  to  the  amount  of  1022/.,  but  he  had  in 
his  possession  two  bills  which  Zinck  had  remitted  him  for  450/. :  the  assig- 
nees received  the  money  upon  these  bills;  and  Zinck, having  paid  the  bills  for 
1022/.,  called  upon  them  for  the  balance  of  the  450/.,  after  deducting  thereout 
the  1951. :  the  assignees  refused  to  pay  it;  but,  upon  action  and  case,  the 
Court  thought  the  biUs  were  to  be  considered  as  remitted  for  a  particular  pur- 
pose, viz.  to  pay  the  balance  and  discharge  the  acceptances,  and  that,  subject 
thereto,  they  were  the  property  of  Zinck. 

GUet  V.  PerMitf,  9  East,  12.    Plaintifls  on  the  12th  of  November  paid 
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tte  bHk  €f  D.  mmk  Co^  at  Kthb^mi,  three  hSh  doe  in  December  uid 
IbDovia^  end  mdoned  bf  plmtift :  18th  November  t).  and  Co. 
being  eondenblj  indfhtfd  to  plaintift  on  thdr  cash  and 
of  thoae  bilb :  it  was  stated  as  the  practice  of  this 
bank  to  cater  the  mdne  bOls  braqg^  by  caslumets,  if  approved,  as  cash  to 
the  credit  of  the  eartoaBer,giviag  him  eadi,  or  libeftj  to  draw  to  their  amount  i 
and  the  baakcn,  as  uMtcnicnce  lequiied,  paid  them  away  in  the  ooone  of  bn- 
sinesB,  or  seat  diem  to  their  coiiespondfnts  in  London :  interest  was  chained 
OB  both  sides  of  the  atmanty  aad,  if  the  interest  aoooont  were  against  the  cos- 
toaMT,  the  baaken  ihaigtd  a  eoamnsnon.  The  assignees  lefosed  to  ddiTcr 
ap  there  three  biDs,  and  leccired  payaient  of  them  when  due :  action  for 
money  had  and  reoeired,  and  Lord  EHenboraogh  was  of  opinion  in  fsToar  of 
plaiwtift,  who  obtained  a  verfict ;  a  rale  nisi  for  new  trial  was  refused ;  and 
jpcr  Lord  SDeabareogh,  "  Ereiy  man  who  pays  a  bUl  not  dne  into  the  hands  of 
a  banker  plaees  it  there  as  in  the  hands  of  an  agent,  to  obtain  payment  of  it 
when  dne :  if  the  banker  disoonnt  the  bin,  or  advance  money  on  the  credit  of 
it,  that  alten  the  case ;  in  the  one  caw  he  obtains  the  entire  property  in  the 
bill;  in  tbeother  he  has  a  lien  on  it,  jmo /aalo  .*  bat  he  can  have  no  lien  i^on 
it  tin  hn  aoooont  is  overdrawn." 

&r  jmrft  Jtovfan,  1  Boae,  15.  BridEwood  and  Co.,  banken  in  London, 
became  banknipt :  they  vrere  acceptois  for  the  Chester  Bank  to  the  amonnt  of 
26,0701.,  and  had  in  their  hands,  belonging  to  the  Chester  Bank,  25,2721.,  and 
short  bins  to  the  amount  of  20,5011.  The  Chester  Bank  petitioned,  that  upon 
payment  by  them  to  the  atsigneei  of  the  difference  between  the  26,070/.  and 
the  25,272/.  (the  acceptances  by  the  bankrupts  and  the  cash  balance),  so  aa 
to  oover  the  whole  amount  of  the  acceptances,  the  assignees  should  deliver  to 
them  the  short  bills;  Lord  Eldon  ordered  accordingly. 

Bs  pmU  S&rp€tmt,  1  Rose,  153.  Buzrough,  a  banker  at  Salisbury,  became 
bankrupt.  Saigeant  banked  vnth  him,  and  vras  in  the  habit  of  paying  in 
cash  and  bills,  whidi  were  entered,  vnthout  distinction,  in  a  general  account. 
Before  Burrough  failed  Saigeant  paid  in  two  bills,  which  did  not  become  due 
until  after  Bunough'a  bankruptcy.  Burrough  had  remitted  them  to  Ken- 
sington and  Co.,  his  tovm  bankers,  and  they  were  in  Kensington  and  Co.'s 
hands  when  Burrough  laHed.  Kensington  and  Co.  were  not  in  advance  for 
Burrough,  and  had  no  claim  on  these  biUs ;  but  they  refused  to  deliver  them 
to  Sargeant,  and  received  the  amount,  which  they  paid  to  the  assignees* 
Saigeant  petitioned,  that  the  assignees  might  pay  the  proceeds  to  him  ;  and, 
upon  argument,  Ld.  Eldon,  C,  was  dear  he  was  entiUed  to  them ;  unless  it 
were  the  bargain  between  Sargeant  and  Burrough,  or,  from  the  habits  of  dea!- 
ing  between  them,  it  could  be  inferred  that  it  was  understood  between  them 
that  bills  paid  in  before  they  were  doe  were  to  be  considered  immediatdy  as 
cash ;  and  he  declared  hun  entitled,  unless  by  his  consent,  or  the  habit  of 
desling  between  the  parties,  the  bills  were  to  be  considered  aa  cash. 

S.  P.  B*  parti  Twogood^  19  Yes.  279 ;  poit,  n,  %2\  Bx  parU  tht  HuU^ 
WtUtefkld,  and  other  Country  Banko,  in  the  matter  qf  Botdero,  19  Yes.  25 
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1  Bote,  232 ;  JSjp  pari*  B&ehmmmt  r«  Kentm^tom,  I  Bote,  28Q ;  JBm  p&rU 
Bmfitd^  2  Roie,  162. 

Tkomp9on  ▼.  GiU9,  Jlomm  t.  GiUt,  2  B.  &  C.  422.  Flaintiift  buiked  with 
Wonwick  and  Co.  of  Lancaster :  Wonwick  and  Co.  entered  aU  the  biUa  plain- 
tiff paid  in,  if  they  approred  of  them,  on  the  credit  aide  of  plaintifib'  account^ 
aad  earned  the  amount  into  the  cash  column :  plaintifh  either  indorsed  them, 
or,  if  they  did  not  like  their  names  to  appear,  gfoaranteed  the  payment  of  them 
to  Worswick  and  Co.  Worswick  and  Co.  kept  an  interest  account,  in  which 
plaintifb  were  debited  with  the  interest  until  the  bills  should  become  due. 
Worswidc  and  Co.,  and  the  other  bankers  in  the  ndgfabourhood,  used  to  pasa 
into  cireiilatioii  many  of  the  bills  their  customers  paid  in,  and  in  one  case 
plaintiffs  knew  it.  Worswick  and  Co.  became  bankrupt,  having  bills  in  their 
hands,  paid  in  by  Thompson  and  Co.,  to  the  amount  of  25,000/.,  and  by  Mason 
and  Co.,  to  the  amount  of  1483/.,  and  the  assignees  insisted  on  having  these 
InSs.  Thompson  and  Co.,  and  Mason  and  Co.,  brought  troTcr ;  and,  on  a 
case  leaerred,  the  assignees  insiBted  that  the  course  of  dealing  between  Wma- 
vick  and  Co.  and  plaintiffs,  evinced  by  the  entries  in  Worswick  and  Co.'s 
books,  and  the  usage,  proved  that  the  bargain  between  plaintiff  and  Worsvnck 
and  Co.  was,  that  the  bills  should,  as  soon  as  paid  in,  become  the  property  of 
WocBwick  and  Co.,  and  that  the  plaintiff^  should  at  the  same  time  be  creditors 
fro  Umio  in  eash :  but  the  Court  held  clearly  that  the  &cts  warranted  no  such 
ioferenee ;  that  a  bargain  to  such  an  effect  would  be  so  pnjudidal  to  the  cus- 
tomer that  no  banker  could  reasonably  propose,  nor  any  customer  reasonably 
accede  to  it ;  and  that  the  loss,  in  case  of  theft  or  fire,  would  have  been  shifted 
in  a  way  that  never  could  have  been  intended ;  that  the  £ur  inference  from  the 
mode  of  keeping  the  accounts  was  no  more  than  this,  that  it  was  intended  to 
show  the  customer  how  hr  the  bank  entitled  him  to  draw,  and  to  justify  the 
banker  in  using  the  bills  paid  in,  not  for  his  ovm  purposes,  but  for  the  pur- 
poses of  the  customer.    Postea  to  the  plaintiff. 

Bx  parte  Armit$tead,  2  Glyn.  &  Ja.  371.  In  March,  1822,  A.  began  to 
keep  cash  with  the  Lancaster  Bank,  and  he  paid  in,  from  time  to  time,  short 
bills.  These  bUls  were  always,  on  the  day  they  were  paid  in,  entered  as  cash 
both  in  his  pass-book  and  in  the  books  of  the  bank ;  but  it  did  not  appear 
that  he  ever  drew  against  them  until  they  became  dae,  nor  that  he  ever 
exhausted  what,  independently  of  these  bills,  was  his  cash  balance.  In 
December,  1825,  he  paid  in  two  bills  not  then  due :  the  Lancaster  Bank  imme- 
diately indorsed  them  to  Barclay  and  Co.,  their  London  bankers,  and  before 
they  became  due  became  bankrupt.  Barclay  and  Co.  received  the  amount ; 
bat  Bwday  and  Co.  having  security  from  the  Lancaster  house  to  the  amount 
of  more  than  the  money  the  Lancaster  house  owed  them,  A.  petitioned  to 
come  in  upon  that  security,  upon  the  principle  that,  as  between  him  and  the 
Lancaster  Bank,  the  bUls  belonged  to  him,  and  therefore  it  was  by  lus  money 
that  the  daim  of  Barclay  and  Co.  upon  such  security  was  pro  taaio  diminished. 
Ld.  Lyndhurst,  C,  after  time  to  consider,  thought  the  bills  continued  his,  and 
gnated  the  petition.    fSee  also  Ex  pmrtt  Benatm,  1  Deac.  &  C.  435 ;  Ex 
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Vfhbiheit  the  cosioiDere  were  ooiiim<m  individuals  (71 X 
or  oountiy  bankera ;  (72) 

And  whether  the  hanker  were  paid  for  his  agency  (73) 
or  not. 

But  there  may  be  audi  a  oourae  of  dealing  between  the 
banker  and  his  customer,  as  to  show  that  the  bills  are  con- 
sidered by  both  parties  to  belong  not  to  the  customer  but 
to  the  banker  (74):  it  ia»  however,  for  the  assignees  to 
prove  such  a  eonrae  of  dealing; — ^the  presumption  is  the 
other  way. 

The  accounts  from  time  to  time  rendered  to  the  cus- 
tomer are  evidence  to  show  the  course  of  dealing  between 
the  parties.  (75) 

fintries  in  the  banker^s  books  are  not ;  unless  it  appear 
that  the  customer  had  full  knowledge  of  what  the  books 
contain.  (76) 

But  such  entries,  though  never  communicated  to  the 
customer,  are  evidence  against  the  banker  (76);  and  so 
are  declarations  made  by  him  before  he  became  bank- 
rupt. (77) 

If  it  be  the  course  of  dealing  that  the  bills,  as  soon 
as  they  are  pud  in,  are  to  become  the  property  of  the 
banker;  that  he  has  a  right  to  i^ply  them  to  his  own 
purposes ;  that  in  case  of  loss  he  is  to  be  the  sufferer ; 
and  that  they  are  to  be  treated  between  the  parties  as 
cash ;  they  belong  to  the  assignees. 

pari9  Bond,  1  M.  D.  &  D.  G.  10 ;  Bx  pmrte  Bdwmrdi,  1  M.  D.  &  D.  G. 
625.t 

(71)  Zinek  y.  Walker,  OiUt  v.  Perknu,  Ex  parte  Sargeami,  Bx  parte 
T^/fOffOod,  poet.f  Ex  parte  Armitetead,  Tkampeon  ▼.  Oiiee,  mpra. 

(72)  Ex  parte  Rowton,  Ex  parte  the  HuU,  Wakefield,  and  atkar  Banke, 
Re  Boldero,  Ex  parte  Buekannan,  Bx  parte  ffar/brd,  avpra. 

(73)  Bx  parte  the  Wakefield  Bank,  re  Boldero,  eupra. 

(74)  Bx  parte  Sarpeani,  eupra. 

(75)  Bx  parte  the  Oonntrp  Banke,  re  Boldero,  et^ra, 

(76)  1  Rom,  252. 

(77)  Bx  parte  the  Hull  Bank,  re  Boldero,  aupra. 
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Bat,  if  it  be  the  course  of  dealing  that  they  are  to  con- 
tmue  the  property  of  the  customs  whikt  they  are  in  the 
hank^^s  hands ;  that  they  are  to  be  applicable  to  the  pur- 
poses of  the  customer  only ;  that  the  customer  would  have 
a  right  to  complain  if  the  banker  used  them  tor  himself ; 
and  that  in  case  of  loss  it  would  fall  not  upon  the  banker 
but  upon  him ;  they  belong  to  the  customer. 

Applications  by  the  customer  to  the  banker  not  to  put 
mto  circulation  particular  bills  are  evidence  that  the  pro- 
perty is  in  the  banker  (78) ;  because,  othevwise,  it  would 
be  a  breach  of  duty  to  put  them  into  circulation. 

ApplicationB  by  the  banker  for  leave  to  use  particular 
bills  for  his  own  purposes  raise  a  contrary  presumption ; 
for,  why  should  leave  be  asked  for  what  a  man  has  a 
right  to  do  without  leave  i 

Entering  the  bills  as  soon  as  they  are  received  as  cash, 
with  a  deduction  for  the  interest  for  the  time  they  have 
to  ran,  is  a  circumstance  to  show  they  are  immediately 
considered  as  the  property  of  the  banker  (79);  but  it  is 
not  conclusive.  (80) 

Entering  them  without  a  deduction  of  discount  is  a  cir- 
cumstance to  show  the  contrary  (81 ) ;  especially  if  they  be 
entered,  not  as  cash,  but  as  bills.  (81) 

(78)  Bjppmrte  Thompsw,  1  Mont  &  M«A.,  102 :  in  Much,  1822,  Thomp- 
Km  begin  to  deal  with  the  Lancaster  Bank.  He  icarcely  ever  paid  in  any 
thing  but  short  bills :  they  were  entered  in  the  bank  and  pass  books  as  cash, 
dedneting  interest  till  they  became  due :  he  was  in  the  constant  habit  of 
dxawing  against  them  as  cash,  and  in  some  instances  had  requested  that  par- 
ticnkr  bills  might  not  be  put  in  drenlation,  because  it  would  show  who  his 
coTTCspottdents  were :  the  bills  he  had  paid  in  being  in  the  hands  of  Barclay 
and  Co.  when  the  Lancaster  Bank  failed,  he  petitioned  as  Armitstead  had 
done  (Bx  parie  ArmiUtead,  mU€,  p.  153) :  but  ShadweU,  Y.  C,  at  the 
hearing  thought  it  dear,  from  the  course  of  dealing  and  the  directions  not  to 
drenlate  particolar  bills,  that  there  was  a  mutual  understanding  that  the  short 
biDs  were  at  once  to  be  treated  as  cash,  and  that  they,  therefore,  becataie  the 
property  of  the  Lancaster  Bank  as  soon  as  they  were  paid  in :  the  petition  was 
dismined  with  costs. 

(79)  See  2  B.  &  C.  433,  per  Holroyd,  J. 

(80)  Bjp  parte  Sargeant,  tmie,  p.  152. 

(81)  Tkompeon  y.  Gilfs,  onte^  p.  153.  c^  ^ 
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The  customer's  indorsing  them,  where  his  indorsement 
is  not  necessary  to  enable  the  banker  to  get  them  pud,  is 
a  circumstance  tending  to  show  that  they  become  the  pro- 
perty of  the  banker  as  soon  as  they  are  remitted  (82) ;  but 
it  is  not  conclusive.  (82) 

Where  a  customer  never  draws  agiunst  short  biUs,  it 
may  be  considered  he  does  not  look  upon  them  as  cash : 
where  he  is  in  the  constant  habit  of  doing  so  (83),  the  con- 
trary is  to  be  inferred. 

If  a  customer  who  has  a  drawing  account  with  a  banker 
deposit  with  him  undue  bills  to  indemnify  the  banker 
against  his  acceptances,  the  holders  of  the  bills  so  dravm 
and  accepted  have  no  right  to  have  such  undue  bills 
applied  in  payment  of  the  bills  they  hold ;  yet,  if  both  the 
customer  and  banker  become  bankrupt,  and  the  state  of 
accounts  between  them  be  such  that  the  banker  is  entitled 
to  look  to  the  undue  bills  to  indemnify  him  against  all  or 
any  part  of  his  acceptances,  the  produce  of  such  undue  bills 
will  be  applied  in  payment  of  the  banker'*s  acceptances  to 
the  extent  to  which  the  banker  is  entitled  to  be  so  indem- 
nified (84)  :  but  no  further.  (85) 

(82)  Bx  ptarU  Twogood,  19  Yes.  229.  Crosslej  bargained  with  Means. 
Lee  that  he  should  deposit  with  them  bills  at  long  dates,  which  thejr 
might  recdye  when  due  or  dispose  of  in  their  business  as  they  should  think 
fit,  and  that  they  should  aecept  Crossley's  bills  at  three  months.  In  1807 
CiOBsley  became  bankrupt.  At  that  time  he  owed  the  Lees  80071.,  and  they 
had  in  their  possession  bills  they  had  received  from  him  to  the  amoont  of 
7999/. ;  and  whether  the  sums  they  afterwards  received  on  the  bills  should 
be  deducted  from  the  proof  they  had  made  of  the  8007/.  was  the  question. 
Crossley's  indorsement  was  upon  each  biU.  Ld.  Eldon,  C,  held  that  their 
ri^t  depended  upon  the  terms  on  which  they  took  the  bills.  If  they  took 
them  as  mere  agents  for  Crossley,  to  apply  the  produce  to  his  use  and  not 
otherwise,  the  deduction  ought  to  be  made ;  but  if  they  took  them  as  ordinary 
indorsees,  to  apply  the  produce,  if  they  thought  fit,  to  their  own  purposes,  it 
was  otherwise.  He  decided  that  they  took  as  ordinary  indorsees,  and  dis- 
missed the  petition. 

(83)  Bx  parte  Thomp9<m,  ante,  p.  155. 

(84)  Bx  parte  WaHng,  2  Rose,  182 :  19  Yes.  345.  Bracken  and  Co. 
drew  upon  Brickwood  and  Co.,  and  remitted  to  them  cash  and  bills  to  cover 
their  liability :   7  July,  1810,  Brickwood  and  Co.  became  bankrupt,  being 
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Thus,  if  the  banker  be  under  acceptances  for  the  drawer 
to  the  extent  of  20,0002.,  and  have  undae  bills  of  the  cus- 
tomer's to  that  amount,  but  be  indebted  to  the  customer 
10,000/.,  the  undue  bills  will  be  applied  to  those  accept- 
ances to  the  extent  of  10,000/.  only;  because,  the  banker 
would  have  no  claim  upon  them  except  to  that  amount. 

Where  a  bill  or  note  is  made  payable  to  a  person  who  is 
merely  an  agent  in  the  transaction,  if  he  indorse  generally, 
without  using  words  to  prevent  his  liability,  he  will  be 
bound  personally.  (86) 

under  acceptances  for  Bracken  and  Co.  to  the  amount  of  24,000/.,  and  having 
cash  of  thein  6766/.,  and  in  short  bills  21,643/.  Bracken  and  Co.  became 
bankrapt  in  August,  1810,  and  their  assignera  obtained  an  order  that  BridL- 
vood's  assignees  should  keep  distinct  aoeoonts  of  the  genenl  estate  of  Bricks 
wood  and  Co.,  and  of  the  proceeds  of  the  short  biUs,  and  that  they  should  paj 
to  Bracken's  assignees  the  surplus  of  those  proceeds,  after  paying  the  divi- 
dends  to  the  holders  of  the  bills  drawn  by  Bracken  and  Co.,  and  accepted  by 
Brickwood  and  Co.  The  holders  of  those  biQs  presented  a  countcr*petition, 
that  the  proceeds  of  the  short  bills  should  be  applied  to  their  demands,  on  the 
ground  that  they  were  deposited  spedfically  to  pay  those  demands.  Lord 
Bdon,  C,  thought  it  dear  that  the  holders  were  not  entitled  to  what  they 
sdud  on  the  ground  on  which  they  asked  it,  viz.,  that  Brickwood  and  Co. 
bdd  the  short  biDs  in  trust  for  them ;  but,  it  being  in  his  mind  dear,  that 
Bradcen  and  Co.  would  have  been  entitled  to  a  restoration  of  the  short  bills 
upon  relieving  Biidcwood  and  Co.  from  their  acceptanees,  though  not  other- 
wise, the  true  way  of  arranging  the  equities  between  the  two  estates  was,  to 
appropriate  the  short  bills  to  the  payment  of  those  acceptances :  the  holders 
of  those  acceptances  obtaining  this  preference,  not  upon  the  prindple  of  a 
direct  demand,  nor  upon  the  principle  of  right  in  them,  but  because  it  vras  the 
proper  mode  of  doing  justice  between  the  two  estates. 

(85)  JBr  parte  Parr,  Buck.  191.  Ldgh  had  a  dravnng  account  with 
Brickwood  and  Co. ;  BridLWOod  and  Co.,  at  the  time  of  their  bankruptcy  in 
1810,  were  under  acceptances  for  Ldgh  to  the  amount  of  20,784/.,  and  had 
abort  bills  of  Leigh's  in  their  hands:  in  1811,  Ldgh  became  bankrupt  Parr, 
who  hdd  the  bills  for  20,784/.,  petitioned  to  have  the  short  bills  applied  to 
his  demand ;  this  was  opposed,  on  the  ground  that  Brickwood  and  Co.  were 
iaddited  to  Ldgh,  eidusivdy  of  the  short  bills,  in  21,212/.,  and,  therefore, 
had  no  daim  upon  those  bills,  and  there  was  no  equity  to  be  amnged  between 
the  two  estates :  Plumer,  V.  C,  vras  of  that  opinion ;  but,  it  being  doubtful 
whether  Bridcwood  and  Co.  were  indebted  to  Ldgh  in  the  21,212/.,  he 
refened  it  to  the  Master  to  inquire,  whether  Brickwood  and  Co.  had,  at  the 
time  of  their  bankruptcy,  any  and  what  Hen  upon  the  short  bills. 
(86)  See  Gav^  v.  Harden,  ante,  p.  81. 
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If  an  execator  or  administimtor  indorse,  he  binds  himself 
peraonaDy,  not  the  assets  in  his  hands.  (87) 

If  the  holder  of  a  note  appoint  the  maker  his  executor, 
and  the  execator  prove  his  will,  the  note  is  to  be  conmdered 
as  discharged ;  so  that  if  the  executor  afterwards  indorse 
over  the  note,  such  indorsement  will  transfer  no  right  of 
suit  to  the  indorsee.  (88) 

So,  if  the  holder  appoint  the  maker  one  of  several 
executors,  and  the  maker  join  in  proving  the  will,  and 
afterwards  concur  in  indorsing  away  the  note,  the  indorsee 
will  have  no  remedy  against  him  upon  the  note.  (88) 

And  an  averment,  that  the  testator  did  not  mean  to 
forgive  the  debt,  and  that  defendant  recognised  and  con- 
firmed the  note  as  subsisting,  is  inadmissible;  for  the  law 
considers  it  as  discharged  when  the  maker  has  proved 
the  will,  and  looks  upon  it  as  paid  by  the  executor  to 
himself.  (88) 

Sec.  3. — ^The  transfer  of  a  bill  or  note  may  be  made 
either  before  the  expiration  of  the  time  limited  for  its  pay- 


(87)  See  Khug  ▼,  Tkom,  mUe,  p.  84. 

(88)  Fteolley  t.  Fox,  9  B.  &  C.  130.  Defendant  was  Boed  aa  maker  of  a 
note  payable  to  ReeTes  or  order  on  demand.  The  fint  count  stated  thai 
Reeves  made  his  will  and  appointed  defendant,  B.  C,  C.  C,  since  deceased, 
and  B.  A.  executors,  and  died;  that  the  executors  proTed,  C.  C.  died,  and 
defendant,  B.  C.  and  B.  A.  indorsed  the  note  to  plaintiff :  the  second  note 
stated  the  indorsement  by  B.  A.  only :  defendant  pleaded  the  will,  Reerea's 
death,  and  his  proving  the  will :  plaintiff  replied,  that  Reeves  made  B.  C.  and 
C.  C.  residuary  legatees ;  that  he  did  not  by  his  will  foigive  the  debt ;  that 
he  did  not  by  making  defendant  an  executor  release  or  intend  to  release  the 
debt ;  and  that  defendant  recognised  and  confirmed  the  note  as  valid  after 
Reeves  died,  and  before  the  indorsements  to  plsintiff;  that  defendant  paid 
interest  upon  it  to  his  co-executors,  and  afterwards  joined  in  indoning  the 
note  in  the  first  count.  Defendant  demurred ;  and  on  argument  and  time  to 
consider,  the  Court  held,  that  upon  defendant's  proving  the  will  u  executor, 
the  note  was  to  be  considered  as  discharged,  so  that  his  indorsement  could 
not  set  it  up  again,  and  make  it  a  binding  instrument :  it  was  to  be  looked 
upon  as  paid  by  defendant  to  himself,  and  assets  in  his  hands.  Judgment  for 
defendant. 
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ment,  or,  unless  (89)  the  sum  payable  thereby  be  under 
fire  pounds  (90),  afterwards* 

But  a  man  who  takes  a  bill  after  it  is  due,  takes  it  sub- 
ject to  all  the  objections  and  equities  to  which  it  was  liable 
in  the  hands  of  the  person  from  whom  he  takes  it.  (91) 


(89)  Fu2e  17  Geo.  III.  c.  30,  s.  1,  mUe,  p.  13. 

(90)  DeAcrr  ▼.  Barriott,  1  Show.  163.  A  bill  wis  indorsed  to  the  plain- 
tiff after  it  was  doe,  and  he  had  judgment  without  any  objection  on  this 
grouML 

Mutfbrd  T.  Waleoii,  Lord  Baym.  575.  Holt,  C.  J.,  said,  he  remembered 
a  esse  where  a  bill  was  negotiated  after  the  day  of  payment,  and  he  had  all 
the  eminent  merchants  in  London  with  him  at  his  chambers,  and  they  all 
held  it  to  be  very  common,  and  usual,  and  a  very  good  practice. 

(91)  Tsfior  Y.  MmtMer,  B.  K.  Pasch.  27  Geo.  III.,  3  T.  B.  83,  n. 
Indonee  of  a  note  against  the  maker.  It  appeared  to  have  been  indorsed 
sfter  it  was  due,  and  there  were  many  circumstances  which  led  the  Court  and 
jury  to  conclude  it  had  been  unfairly  obtained,  upon  which  the  jury  found  for 
the  defendant.  A  new  trial  was  refused  upon  the  merits,  and  per  Buller,  J., 
**  It  has  never  been  determined  that  a  bill  or  note  is  not  negotiable  after  it  ia 
due,  but  if  there  are  any  circumstances  of  fraud  in  the  transaction,  and  it  is 
indoiaed  to  ^e  plaintiff  after  it  is  due,  I  have  always  left  it  to  the  jury  upon 
the  sli^test  drcnmstanoe  to  presume  that  the  indorsee  was  acquainted  with 
the  frand."    The  rest  of  the  Court  concurred  in  this  opinion. 

Bnwm  T.  D&vU9,  3  T.  R.  80.  Davies  drew  a  note  payable  to  Sandall  or 
Older;  Saadal  indorsed  it  to  Taddy,  and  he  had  it  presented  and  noted  for 
Bonpcyraent.  Davies  then  paid  the  money  to  Sandall,  and  he  took  up  the 
note  from  Taddy,  but  instead  of  returning  the  note  to  Davies,  indorsed  it  to 
Brawn.  Brown  thereupon  sued  Daries,  and  on  Davies  offering  to  prove  these 
faeCa,  Lord  Kenyon  thought  they  would  not  amount  to  a  defence,  unless  it 
eottld  be  proved  that  Brown  knew  them  when  he  took  the  note,  and  he 
ifjected  the  evidence :  but  upon  a  rule  niri  for  a  new  trial,  and  cause  shown, 
Lad  Kenyon  said,  he  thought  there  ought  to  be  further  inquiry ;  it  did  not 
strike  htm  at  the  trial  that  the  note  had  been  noted  before  Brown  took  it,  and 
that  that  circumstance  ought  to  have  awakened  Brown's  suspicion.  Ashhurst 
and  BuQer,  Js.,  thought  that  the  party  taking  a  note  after  it  was  due  vras  to 
be  eonsidered  as  taking  it  on  the  credit  of  the  person  from  whom  he  received 
it,  and  that  whatever  would  be  a  defence  against  the  giver  would  be  a  defence 
against  the  receiver;  upon  which  Lord  Kenyon  said,  he  agreed  vnth  that, 
if  the  note  appeared  on  the  free  of  it  to  have  been  dishonoured,  or  if 
knowledge  could  be  brought  home  to  the  indorsee  that  it  had  been  so ;  but 
otherwise  he  was  not  prepared  to  go  that  length.  {8ed  vide  poei,  Boekm 
V.  Steriiny,  where  he  expresses  an  opinion,  that  it  made  no  difference 
whether  the  Irill  appeared  upon  the  face  of  it  to  have  been  dishonoured,  or 
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Andif  audi  penoo  were  j^^t  only,  to  reoeWe  the  money 
for  hk  principal,  the  peraoo  to  whom  he  passes  it  will  be 
aoeountable  to  the  princ^nl  for  idiatever  he  receives  there- 
on, whether  it  be  money. 

Or  a  new  bOl.  (92) 

And  an  (nrder  from  the  principal  to  prohibit  payment  of 
soch  new  bill,  will  be  a  bar  to  any  acticm  at  the  suit  of  the 
p»«m  to  whom  the  first  bill  was  passed.  (92) 

It  has  been  held,  however,  that  a  man  who  takes  a  bill 
after  it  is  due  will  stand  in  the  same  situation  as  if  he  had 
taken  it  before,  if  he  held  it  for  value  before  it  was  due, 
and  it  be  re-delivered  to  him  for  the  same  value  after- 
wards ;  (  93) 

As,  if  a  banker*s  customer  deposit  a  bill  with  him  for 
value  before  it  be  due,  get  it  from  him  again  before  it 
is  due,  and  again  deposit  it  with  him  for  value  aftier  it  is 
dishonoured.  (93) 

not.)  Grose,  J.,  nid,  if  colliitkm  could  be  proved  between  tbe  defendant  and 
SandaUf  the  defendant  woold  not  be  entitled  to  insist  on  the  objection,  but 
as  the  case  then  stood  he  thought  there  ongfat  to  be  a  new  trial.  Role 
absolote. 

(92)  Lm  t.  Z^^wfTff  8  Taont.  114.  Sebag  had  a  biU  accepted  by  defend- 
ant, over  doe  t  he  sent  it  to  White,  that  White's  coirespondent  might  get  the 
amount  for  Sebsg :  White's  corespondent  indorsed  it  to  ^dal  for  a  debt  he 
owed  Tidal,  and  Vidal  not  being  able  to  obtain  the  money,  got  a  new  biU 
firom  defendant  for  the  amoont,  and  indorsed  it  to  plaintiffs  as  his  agents. 
Sebag  gave  defendant  notice  not  to  pay  this  bill,  and  an  action  being  brooght 
thereon,  the  defence  wss,  that  plaintiib  were  mere  agents  for  Vidal ;  and  that 
as  Vidal  took  the  first  bill  after  it  was  doe,  he  stood  in  the  place  of  White; 
and  as  White  would  have  been  accountable  to  Sebag  for  whatever  he  received 
in  respect  of  the  first  bill,  Vidal  was  equally  so  accountable ;  and  then  the 
second  bill  was,  as  against  Vidal,  the  property  of  Sebag,  and  Sebag's  prohibi- 
tion to  defendant  not  to  pay  the  second  bill,  was  an  answer  to  the  action  upon 
it.  Gibbs,  C.  J.,  was  of  this  opinion,  and  left  it  to  the  jury  whether  plaintift 
were  not  mere  agents  to  Vidal,  and  whether  the  second  bill  was  not  the  pro- 
perty of  Sebag.  The  jury  found  for  defendants ;  and  on  rule  nisi  to  enter 
verdict  for  plsintififs,  the  other  judges  agreed  with  Gibbs,  C.  J. ;  rule  dis- 
charged. 

(93)  BoMnquet  v.  Duiman,  1  Stark.  1.  Clarkson  and  Co.  banked  with 
plaintiffi,  and  deposited  a  bill  with  them  as  a  security  for  their  engagementa 
on  behalf  of  Clarkson  and  Co.,  but  before  it  became  due  Clarkson  and  Co.  got 
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So,  if  a  customer  being  indebted  to  his  banker  deposit 
with  him  bills  as  a  security  on  account,  though  the  bills 
were  accepted  for  the  customer's  accommodation,  and 
Uioagh  at  the  time  when  they  afterwards  became  due 
the  balance  of  accounts  between  the  customer  and  the 
banker  were  in  favour  of  the  ctistomer ;  yet,  if  the  bills 
be  suffered  to  remain  in  the  banker^s  hands  until  the 
balance  turns  in  his  favour,  the  banker  will  hold  as  in  his 
former  right,  and  will  be  entitled  to  recover  against  the 
acceptor.  (94) 

So,  if  an  indorsee  for  value  indorse  away  the  bill  or  note, 
and  it  be  returned  to  him  after  it  becomes  due,  and  he  pay 
the  amount,  he  will  be  entitled  to  recover  the  full  amount 
from  the  antecedent  parties,  though  some  of  those  parties 
had  lodged  securities  with  the  person  who  held  the  bill 


it  bick  from  plaintiffii.  After  it  was  diahonoiired  Cliikion  and  Co.  rede- 
livered it  to  plaintiffi,  bnt  in  the  interim  Clarkson  and  Co.  bought  a  ship 
from  the  drawer,  for  whose  accommodation  defendants  had  accepted,  and 
agreed  to  giye  np  this  bill  in  part  payment,  so  that  Clarkson  and  Co.  ooold 
act  ha^  sued  upon  the  bill ;  hot  Lord  Ellenborough  held,  that  when  the  biU 
VIS  letnmed  to  plaintifiii  they  retomed  to  their  former  right,  and  were  not 
affected  by  what  Clarkson  and  Co.  had  done :  Tcrdict  for  plaintiffs. 

(94)  Aitwood  ▼.  Crawdie,  1  Stark.  483.  Defendants  lent  their  acoept- 
asoes,  for  the  accommodation  of  Matting^  and  Co.,  to  two  bills  at  three  and 
four  months  after  date,  payable  to  Mattingley  and  Co.,  or  order ;  Mattingley 
and  Co.  having  been  pressed  by  their  bankers  for  secority,  sent  them  these 
and  other  hQIs  on  account :  at  the  time  these  bills  became  due,  and  at  several 
periods  afterwards,  the  balance  between  Mattingley  and  Co.  and  the  bankers 
was  in  foroor  of  Mattingley  and  Co. ;  hot  Mattingley  and  Co.  failed,  and  the 
balance  thai  was  the  other  way :  the  bankers  sued  defendants  upon  these 
acceptances ;  defendants  insisted  that  as  the  balances  were  against  the  bankers 
vhen  these  bOls  became  due,  and  afterwards,  these  bills  must  be  considered 
as  sstisfied,  or  at  least  that  plaintiiSi  must  stand  as  if  the  bills  had  been  in- 
doned  to  them  after  they  became  due :  but  Lord  Ellenborough  held,  that  aa 
the  bilU  were  sent  on  accotm/,  which  must  have  meant  the  floating  account, 
thoog^  there  were  periods  at  which  the  plaintiff^  had  no  claim  upon  them, 
and  they  might  have  been  demanded  back,  yet  as  they  were  suffered  to  remain, 
the  plaintifls'  daim  revested,  when  by  fresh  advances  the  balance  turned  in 
their  £ivour — and  plaintiffs  had  a  verdict. 

M 
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when  it  became  due,  and  part  of  the  amoant  had  been 
paid  on  those  securities;  (95) 

At  least,  if  he  did  not  know  when  he  took  up  the  bill^ 
that  such  securities  had  been  so  lodged.  (95) 

"fThe  indorsee  for  value  of  an  accommodation  accept- 
ance may  sue  the  acceptor  upon  it,  although  it  was  not 
negotiated  till  after  its  maturity.  (96) 

Even  though  the  plaintiff  had  notice  of  the  fact  when  he 
took  it ;  (96) 

Unless  there  was  an  agreement  that  it  should  not  be 
negotiated  after  it  became  due.  (96)-f* 

And  though  a  man,  who  takes  a  bill  after  it  is  due,  takes 
it  subject  to  the  objections  to  which  it  was  liable  in  the 
hands  of  the  person  from  whom  he  took  it,  he  is  not  sub- 
jected to  every  description  of  evidence  to  which  that  person 
would  be  liable  (97) ;  therefore,  though  the  entries  in  that 
person^s  books,  if  made  at  the  time  of  passing  the  bill  and 
accompanying  that  act,  might  be  evidence  against  him,  yet 
entries  which  cannot  be  proved  to  have  been  so  made,  and 
might  have  been  made  afterwards,  are  not.  (97) 

(95)  Bujxard  v.  Fteeknoe,  1  SUrk.  333.  Plaintifi^  indorsed  two  bflb  to 
Lord ;  Lord  held  them  three  months  after  they  fell  due,  and  then  called  on 
plaintiffs,  who  took  them  up.  In  the  interim  Lord  had  received  another  bill 
from  the  drawer  as  a  collateral  security,  but  plaintifiii  did  not  appear  to  have 
known  that  fact;  that  bill  was  afterwards  satisfied,  and  plaintiA  haying 
brought  this  action  against  the  acceptor,  he  insisted  that  the  amount  of  that 
bill  ought  to  be  deducted  on  the  ground  that  plaintift  stood  in  the  situation 
of  Lord ;  but  Lord  Ellenborough  thought  otherwise,  because  plaintiflb'  title 
did  not  first  commence  after  the  bill  became  due,  but  was  refenble  to  their 
prior  holding ;  had  they  been  discharged  from  the  bills,  they  might  have  stood 
in  the  situation  of  new  holdeis.    Verdict  for  the  whole  amount. 

t  (96)  Ckarlet  v.  Manden,  post. 

Stmrievant  y.  F&rdf  4  M.  &  6. 101.  Indorsee  against  acceptor  of  a  bill ;  plea, 
that  it  was  accepted  for  drawer's  accommodation,  and  without  value,  and  in- 
dorsed to  plaintiff  by  him  two  years  after  it  had  become  due.  On  demurrer,  the 
Court  held,  that  the  fact  of  its  being  an  accommodation  bill  did  not  destroy  its  ne- 
gotiability  after  it  became  due,  and  in  the  absence  of  any  understauding  restrain- 
ing the  period  of  negotiability  plaintiff  was  entitled.     Judgment  for  plaintiff.f 

(97)  CoUenridgt  v.  FarquKartont  1  Stark.  259.    In  an  action  by  indorsee 
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And  thoDgh  a  bill  be  indorsed  over  before  the  time 
appomted  for  its  payment,  yet  if  acceptance  have  been 
previously  refused,  the  indorsee  (98)  will  be  liable  to  the 
ame  objections  as  might  have  been  taken  against  his  in- 
doTBer,  if  he  take  the  bill  with  a  knowledge  of  its  having 
been  dishonoured ; 


aguut  mdoner,  it  appeared  that  one  Powell  was  bolder  when  the  bill  became 
doe,  and  that  he  had  afterwards  indoned  the  bin  to  plaintiff,  there  being  ac« 
eoQBli  between  defendant  and  PoweUi  which  would  haTe  rqjulated  the  extent 
to  which  PoweU  oonld  haTe  recovered.  Defendant  offered  in  eridence  Powell'i 
booka,  to  ahow  how  those  accounts  stood,  and  insisted  that  whatever  would 
bare  been  evidence  against  PoweU  would  be  evidence  against  plaintiff;  bat 
Lord  BQenbarough  held,  that  though  an  entry  by  Powell  at  the  time  and  ac- 
coaipanymg  the  act  vrould  have  been  evidence,  an  entry  not  accompanying 
the  acty  and  which  might  have  been  made  afterwards  for  the  very  purpose  of 
bong  used  in  evidence,  was  not,  and  the  plaintiff  had  a  verdict. 

(98)  ChMslcy  v.  Ham,  13  East,  498.  The  defendant,  for  the  accommoda- 
tion of  Clukf  indorsed  two  bills  drawn  by  Clark  in  America,  upon  Dickinson 
sod  Co.  in  London,  for  450/.  each,  in  fitvour  of  the  defendant,  dated  l(Hh  of 
Febmaiy,  1804,  and  payable  60  days  after  sight.  These  bills  were  paid  over 
by  Clark  to  Parry,  in  February,  1804.  The  defendant.  Parry  and  Clark,  then, 
aad  until  after  the  14th  of  April,  1808,  resided  in  America.  On  the  1st  of 
March,  Parry  indorsed  and  remitted  the  biUs  to  his  agents  in  London,  with 
dizectiona  to  make  a  payment  to  the  plaintiff,  to  whom  he  then,  and  still,  was 
iaddited.  On  the  26th  of  April,  the  biDs  were  presented  for  acceptance,  dis- 
hoDoored,  and  protested  for  non-acceptance ;  and  notice  thereof  was  given  to 
the  defendant.  The  plaintiff  having  been  advised  of  the  remittance  by  a 
letter  from  Parry,  dated  on  the  12th  of  April,  ^plied  to  Parry's  agents  for 
4501.;  and  on  the  6th  of  June  they  delivered  one  of  the  bills  to  the  plaintiff, 
sppriang  him  of  its  dishonour,  and  that  therefore  he  took  the  bill  subject  to 
sU  its  infirmities.  The  bill  became  due  on  the  29th  of  June,  and  payment 
being  refused,  this  action  was  brought.  The  defendant,  however,  produced  at 
the  trial  an  instrument  signed  by  Parry,  dated  14th  of  April,  1804,  by  which 
he  agreed  that  the  defendant,  on  paying  one  of  the  biUs  in  London,  should  be 
ezooerafted  finom  paying  the  other ;  and  the  defendant  proved  his  having,  on 
the  2nd  of  July,  paid  one  of  the  bills  which  then  remained  in  the  hands  of 
Parry's  agents,  who  delivered  it  upon  payment.  This  agreement  was,  until 
the  2Dd  of  July,  unknown  to  the  phuntiff  and  Parry's  agents.  A  verdict  vras 
fbaad  for  the  plaintiff,  and  a  case  reserved  for  the  opinion  of  the  Court.  The 
Court  (Le  Blanc,  J.,  abtente)  held,  that  the  plaintiff,  havmg  taken  this  biU 
after  its  dishonour,  had  taken  it  vrith  all  its  infirmities,  and  subject  there- 
fore to  the  agreement  between  Parry  and  the  defendant.  Postea  to  the 
defendant. 

m2 
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And  if  the  bill  be  noted  for  non-acceptance,  he  must  be 
taken  to  have  this  knowledge. 

But  if  he  take  the  bill  without  this  knowledge,  and  be  a 
hon&  fide  holder  for  a  valuable  consideration,  he  will  not  be 
liable  to  such  objections.  (99) 

And  if  the  holder^s  immediate  indorser  might  have  reco- 
vered upon  a  bill  or  note,  it  is  no  defence  to  an  action  by 
the  holder  that  an  (100)  antecedent  party  would  have  been 
precluded  from  recovering  upon  it. 

But  a  person  who  takes  a  bill  or  note  after  it  is  due  is 
liable  to  such  objections  and  equities  only  as  attach  upon 
the  bill  or  note.  (101) 

He  is  not  liable  to  claims  arising  out  of  collateral  matters, 
as  a  set-off.  (101) 


(99)  Dtcmi  y.  O'Kerfe  (6  Taunt.  305),  5  M.  &  S.  282.  Action  on  bUl 
drawn  by  defendants  on  Bicketts  and  Co.  payable  to  Sinclair  or  order,  and 
by  bim  indorsed  to  plaintiff;  breach  for  non-acceptance.  Plea,  that  before 
indorsement  to  plaintiff,  Sinclair  presented  it  for  acceptance ;  that  acceptance 
was  refused,  and  notice  thereof  not  given  to  defendants.  Replication,  that  it 
was  not  so  presented,  and  verdict  inde  that  it  was :  but  non  obttanie  vere- 
dieio,  judgment  for  plaintiff.  On  error  it  was  urged  that  the  presentment  by 
Sinclair,  and  want  of  notice  inde,  discharged  defendants  entirely  from  the 
bill ;  but  the  Court  held,  it  did  not  discharge  him  against  an  innocent  indorsee, 
who  took  the  biU  for  a  valuable  consideration  before  the  time  appointed  for 
its  payment ;  and  as  it  was  not  alleged  in  the  plea  that  plaintiff  knew  of  the 
prior  dishonour,  or  that  it  was  indorsed  to  him  after  it  was  due,  or  that  he 
did  not  g^ve  value  for  it,  judgment  affirmed. 

(100)  Chalmeri  v.  lAmion,  1  Campb.  383.  To  an  action  by  the  indorsees 
against  the  acceptor  of  a  bill,  one  ground  of  defence  was,  that  the  biU  had 
been  accepted  for  a  debt  contracted  in  a  smuggling  transaction,  and  that 
though  it  had  been  indorsed  for  value,  before  it  became  due,  to  a  bimd  JSde 
holder,  yet  that  it  had  been  indorsed  by  him  to  the  plaintiffs  after  it  was  doe. 
And  it  was  contended,  that  having  been  so  indorsed  to  the  plaintifis,  it  was 
competent  to  the  defendant  to  set  up  the  illegality  of  the  consideration  as  a 
defence,  in  like  manner  as  if  the  action  had  been  brought  by  the  payee.  But 
Lord  EUenborough  held,  that  if  the  plaintiff's  indorser  miglft  have  maintained 
an  action  upon  the  bill,  the  circumstance  of  the  indorsement  to  them  having 
been  made  after  the  bill  had  become  due  was  insufficient  to  let  in  the  pro- 
posed defence ;  and  the  Court  of  King's  Bench  concurred  in  opinion  with  his 

-  Lordship. 

(101)  Burrouph  v.  3/om,  10  B.  &  C.  558.    In  an  action  by  indorsee  of  a 
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f  Even  though  he  take  it  with  notice  of  them.  (102)"^ 
The  rule  as  to  bills  and  notes  when  taken  after  they  are 

due,  is  in  general  applicable  also  to  (103)   checks  upon 

hankerB. 
But  it  will  not  apply  to  such  checks  where  they  appear  to 

ha?e  been  issued  long  after  their  date.  (103) 

note  against  the  maker,  it  appeared  that  the  biU  was  overdue  when  it  was 
indorsed,  and  that  the  indorser  was  indebted  to  defendant  in  48/.,  and  whether 
he  eonld  set  off  the  48/.  was  the  question.  On  time  taken  to  consider,  the 
Coort  hdd  he  coidd  not.  fSee  Waikitu  y.  Betutuan,  9  M.  &  W.  422 ;  Stem 
T.  YfUsiM,  1  C.  M.  &  R.  564. 

(102)  WkUehead  et  ai.  y.  Walker,  10  M.  &  W.  696.  Plea  to  an  action  on  a 
bin,  indorsed  by  defendant  to  W.  and  S.,  and  by  them  to  Benbow,  whose  as- 
signees plalntiA  were ;  that  W.  and  S.  when  the  biU  was  indorsed  and  still  were 
indebted  to  defendant  on  bills  to  a  larger  amount ;  that  Benbow  had  notice 
rf  this  when  he  took  the  bill,  and  that  it  had  then  been  refused  acceptance 
and  protested.  Upon  demurrer  to  the  replication,  the  Court  held  the  plea 
bad ;  that  the  true  rule  was  laid  down  in  Burrough  v.  Mo$$,  and  the  circum* 
itsaoe  of  Benbow's  having  notice  of  the  set-off  made  no  difference.  Judg* 
meat  for  pla]ntil&.t 

(103)  Boekm  v.  Sterling^  7  T.  R.  423.  Muilman  lent  the  defendant  his 
acceptance  for  2444/.  14«.  at  three  months,  and  the  defendant  gave  Muilman 
a  diedc  upon  his  banker  for  the  amount,  dated  17th  of  February,  1796.  The 
year  was  perhqis  intended  for  1797.  On  the  20th  of  January,  1797,  Muilman 
gSTe  this  check  to  the  plaintiff  in  payment  of  an  old  debt.  Muilman  died 
before  his  acceptance  became  due,  and  the  defendant  was  obliged  to  take  it 
up.  In  an  action  upon  the  check,  the  defendant  urged  that  Muilman  could 
not  have  sued  him  upon  this  check,  and  that  therefore  the  plaintiff  could  not, 
beenise  he  took  it  so  many  months  after  it  was  dated.  Lord  Kenyon  left  it 
to  the  jury  whether  the  plaintiff  took  it  hmd  fide,  and  without  knowing  the 
ebtmmstances  under  which  Muilman  held  it.  They  found  for  the  plaintiff. 
And  on  a  rule  nisi  for  a  new  trial,  and  cause  shown,  Lord  Kenyon  admitted 
that  it  was  to  be  considered  as  a  rule,  that  the  person  who  takes  a  bill  after  it 
it  doe  is  subject  to  the  same  equity  as  the  party  from  whom  he  took  it,  though 
the  bin  did  not  appear  upon  the  face  of  it  to  have  been  dishonoured ;  and  he 
thought  there  vras  no  distinction  in  this  respect  between  checks  upon  bankers 
and  bills  of  exchange ;  but  as  the  defendant  had  not  issued  this  check  until 
nine  months  after  it  was  dated,  he  thought  it  was  not  competent  to  him  to 
object  to  the  time  when  the  plaintiff  took  it.  The  other  judges  agreed  that 
the  rule  mentioned  by  Lord  Kenyon  was  to  be  considered  as  settled,  but  for 
the  reasons  given  by  Lord  Kenyon,  that  it  did  not  bear  upon  this  case.  Rule 
diMharged. 

jR.  oee.  TIdmou  v.  FraneU,  1  Campb.    f  But  see  Down  v.  Hailing,  pott  ; 
Sathtckildy,  Comefffpott, 
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"fAnd  a  check  is  in  general  intended  to  be  presented 
speedily.  (104) 

But  a  note  payable  on  demand  is  intended  to  be  a 
continuing  security,  and  is  current  for  any  length  of 
time.  (105) 

Unless  there  be  something  on  the  face  of  it  to  show  that 
it  is  overdue.  (105)f 

A  bill  or  note  cannot  be  (106)  indorsed  or  negotiated 

(104)  Boehm  y.  StBrUmg,  Per  Parke,  B. ;  Br90k9  t.  Jfwpw,  9  M.  &  W« 
17,  18 ;  and  Crifp»  v.  Davia,  12  M.  &  W.  104. 

(105)  Brwka  €t  oL  a»$igneei  itfBvani  v.  MUeheUt  9  M.  &  W.  15.  Trover 
by  phdntiff^,  as  auignees  of  Bvans  to  whoae  order  it  was  payable^  for  a  note 
dated  24th  December,  1824,  payable  on  demand,  with  interest.  Bvans,  in 
1836,  before  fiat  indorsed  it,  as  plaintiflk  alleged,  without  oonsideratiaii,to  R., 
who  after  fiat  indorsed  it  for  Talne  to  defendant.  Credit  had  been  given  to 
Dec.  25,  1835,  in  account  between  the  bankrupt  and  the  maker,  and  in 
answer  to  the  question  whether  R.  gave  value,  the  jury  said  there  was  no 
snfiicient  evidence  to  the  contrary,  and  thereupon  the  judge  directed  a  verdict 
for  defendant.  Upon  motion  to  set  it  aside  for  misdirection,  it  was  mqged  that 
the  evidence  showed  that  R.  gave  no  consideration,  and  that  the  note  most  be 
considered  overdue  when  defendant  took  it,  wherefore  he  had  no  better  title 
than  R. ;  the  Ck>urt,  however,  said,  that  if  a  note  payable  on  demand  is,  after  a 
certain  time,  to  be  treated  as  overdue,  although  payment  has  not  been  demanded, 
it  is  no  longer  a  negotiable  instrument.  But  such  a  note  is  intended  to  be  a 
continuing  security,  and  circulates  for  years ;  it  is  quite  unlike  the  case  of  a 
check,  which  is  intended  to  be  presented  speedily.  Rule  refused.  And  see/sr 
Lord  Denman,  C.  J.,  and  Patteson,  J.,  in  Bartrum  v.  OuUy,  9  Ad.  &  E.  278.t 

(106)  Beei  v.  Robky,  B.  R.,  Tr.  14  Geo.  III.  dted  1  H.  Bladkst  89  n. 
Brown  drew  a  bill  upon  Robley,  which  Robley  accepted,  payable  to  Hodgson, 
or  order;  Robley  did  not  pay  it  when  it  was  presented,  upon  which  Brown 
took  it  up;  Brown  afterwards  indorsed  it  to  Beck,  and  Beck  brought  an 
action  upon  it  against  Robley ;  but  the  jury  thought  that  when  Brown  took 
up  the  biU,  its  negotiability  ceased,  and  found  for  the  defendant ;  and  on  a 
rule  nisi  for  a  new  trial,  the  Court  thought  the  jury  right,  and  Lord  Mansfield 
said,  *'  When  a  draft  is  given  payable  to  A.,  or  order,  the  purpose  is,  that  it 
shall  be  paid  to  A.,  or  order;  and  when  it  comes  back  unpaid,  and  is  taken 
up  by  the  drawer,  it  ceases  to  be  a  bilL  If  it  were  n^otiable  here,  Hodgson 
would  be  liable,  for  which  there  is  no  colour.'' 

fBarirum  v.  Caddy,  9  Ad.  &  E.  275.  In  an  action  on  a  note  made  by 
Hatherly  and  Hamlyn,  payable  to  defendant  or  order  on  demand,  and  indorsed 
by  him,  he  pleaded  that  Hatherly  and  Hamlyn,  being  indebted  to  one  Bartlett, 
he  indorsed  it  for  their  accommodation,  and  Bartlett  received  it  on  thai 
account ;  that  Hatherly  and  Hamlyn  afterwards  paid  Bartlett  the  debt,  and 
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after  it  has  once  been  paid,  if  such  indoraement  or  nego- 
tiation would  make  any  of  the  parties  liaUe  who  would 
otherwise  be  discharged. 

But  an  indorser  who  pays  a  bill,  may  indorse  or  negotiate 
it,  because  his.indorsement  or  negotiation  will  make  no  per- 
son liable  but  himself,  and  those  whom  he  might  sue.  (107) 

And  if  a  bill  or  note  be  paid  before  it  is  due,  and  nothing 
done  upon  it  to  mark  such  payment,  an  indorsement  after* 
wards»  before  the  time  it  would  have  become  due,  will  give 
the  indorsee,  if  he  take  it  hona  fide  and  for  a  valuable  con« 
sideration,  the  same  right  as  if  there  had  been  no  such  pay- 
ment. (108) 


it  to  them ;  and  Hamlyn,  two  yean  after  its  date,  deUvered  it 
to  plaiiitiff,  as  a  aecurity,  without  defendant's  aathority.  Upon  general 
demmcr,  the  Court  held,  that  the  plea  was  a  good  answer,  inasmuch  as  it 
showed  that  the  note  had  been  paid ;  and  55  Geo.  III.  c.  184,  s.  19,  pro* 
hibited  the  re-issuing  of  it  afterwards.  Judgment  for  defendant.  Xajronw 
T.  CbtrJe,  oii/t,  p.  115.t 

(107)  CdUow  ▼.  Lawr^HCtf  3  M.  &  S.  95.  PyweU  drew  on  defendant, 
ps^le  to  his  own  order,  and  indorsed  to  Taylor ;  defendant  accepted  the  bi)l^ 
but  did  not  pay  it ;  PyweU  took  it  up,  and  indorsed  it  to  plaintiff.  It  was 
mged,  that  after  PyweU  had  once  paid  it  he  could  not  indorse  it,  its  negotia* 
bffity  was  at  an  end;  but  on  cause  shown  the  Court  were  dear  that  Pywell's 
payment  did  not  terminate  its  negotiability,  because  his  indorsement  would 
make  no  person  liable  but  himself  and  defendant,  and  defendant  had  never 
been  disdiarged.    Rule  discharged. 

Bmbbard  t.  Jaeiaom,  4  Bingh.  390.  In  an  action  in  1827,  against  the  ae- 
eqitor  of  a  biU  due  in  1821,  it  appeared  that  Melville,  the  drawer,  had  been 
med  i^on  it  in  1821,  and  forced  to  pay  it,  and  that  about  a  year  and  a  half 
sfterwaids  he  indorsed  it  to  plaintiff.  Plaintiff  had  a  verdict ;  and  upon 
motion  for  nonsuit  or  new  trial,  on  the  ground  that  Melville  had  no  right 
to  indorse  it  over  sfter  it  was  overdue  and  paid,  the  Court  held  that  as  his 
indorMment  would  give  no  right  of  action  against  any  of  the  parties  to 
the  bm  except  himself  and  the  acceptor,  and  as  nothing  had  occurred  to  dis- 
disrge  the  acceptor,  the  indorsement  was  valid,  and  the  action  maintainable* 
Bole  refused.    fSee  also  Orave»  v.  Key,  3  B.  &  Ad.  313.t 

(108)  Bmrridge  v.  Mmmen,  3  Campb.  194.  Four  days  before  note  became 
doe,  mne  person  went  to  the  banker's  where  it  lay,  and  paid  it  and  carried 
it  away ;  it  was  not  canceUed,  nor  any  minute  made  upon  it  to  denote  such 
payment ;  within  the  four  days  it  was  indorsed  hondfidi,  and  for  valuable  con- 
nderation,  to  plaintiff,  and  in  an  action  by  him  against  the  payee  this  payment 
wai  lelied  on,  and  it  was  urged  that  after  payment  it  could  not  be  n^tiated; 
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-  If  a  (109)  man  indorse  a  bill  or  note  before  the  sum  or 
time  of  payment  be  mentioned  therein,  he  will  be  precluded 

Md  ptr  Lord  EUenboroiigfa,  ^  that  means  payment  in  due  ooane,  not  payment 
by  antidpalioB ;  had  the  note  been  due  before  plaintiff  took  it,  he  would  have 
taken  it  with  aU  its  infirmities,  bat  here  was  nothingto  awaken  his  snspidon; 
this  payment  does  not  extingnish  it  more  than  discounting  woold;  whilst  its 
time  is  running,  it  remains  negotiable."    Verdict  for  plaintiff. 

fJIbrliy  ▼.  CWvcrwili;  7  M.  ft  W.  174.  Pleas  to  an  action  against  drawer 
of  a  bill,  payable  three  months  after  date,  to  his  own  order,  accepted  by  Riley, 
that  defendant  being  the  h<dder  of  the  bill,  and  before  it  was  due,  it  was  agreed 
between  defendant  and  Rfley,  that  Riley  should  execute  to  him  a  mortgage, 
in  discharge  and  satisfection  of  three  other  biUs  and  this  bill,  which  he  did ; 
and  thereupon  defendant  gave  up  the  biUs  as  paid,  and  not  to  be  negotiated ; 
yet  Riley,  without  defendant's  authority,  indorsed  and  delivered  them  to  Short, 
and  Short  to  plaintiff,  without  any  consideration.  Lastly,  that  before  the  biU 
became  due  Riley  paid  it,  and  it  was  afterwards  receiYcd  by  him  without  a 
firesh  stamp.  Upon  replication  denying  these  pleas,  the  execution  of  the 
mortgage  and  the  delivery  up  of  the  bills  as  alleged  was  proved.  But  it  also 
appeared,  that,  before  the  bill  was  doe,  ROey  indorsed  it  to  Short  for  value, 
and  Short  indorsed  it  to  plaintiff  for  value ;  and  it  was  not  proved  plaintiff  had 
any  knowledge  of  the  foots.  Lord  Abinger,  C.  B.,  thought  the  pleas  proved, 
but  reserved  to  plaintiff  leave  to  enter  a  verdict ;  and  after  argument  on  rule  for 
this  purpose,  the  Court  held  the  last  plea  bad,  as  it  did  not  allege  a  payment 
at  or  after  maturity,  which  is  the  payment  intended  by  the  Stamp  Act ;  that 
the  first  plea  was  not  proved,  and  that  nothing  would  discharge  an  acceptor 
or  drawer  but  payment  according  to  the  law  merchant,  that  is,  of  the  bill  at 
maturity ;  that  a  payment  by  anticipation  did  not  extinguish  it,  and  was  no 
defence  against  a  homd  fidt  indorseeybr  valwe.    Rule  abaolutcf 

(109)  Bmu91  v.  LamgMitfft^  Dongl.  514.  The  defendant,  to  accommodate 
GaUey,  indorsed  his  name  on  five  copper-plate  checks,  made  in  the  form  of 
promissory  notes,  but  in  blank,  without  any  sums,  dates,  or  times  of  payment 
being  mentioned  therein,  and  delivered  them  to  Galley ;  Galley  filled  them  up 
as  he  thought  fit,  and  the  plaintiff  discounted  them ;  the  plaintiff  knew  the 
notes  were  in  blank  at  the  time  of  the  indorsement ;  Galley  not  paying  them 
when  they  became  due,  the  plaintiff  brought  this  action.  Hotham,  B.,  before 
whom  the  cause  was  tried,  was  of  opinion,  that  as  the  notes  were  incomplete 
when  the  defendant  indorsed  them,  no  subsequent  act  of  Galley  could  make 
them  otherwise,  because  that  would  alter  the  effect  of  the  defendant's  indorse^ 
ment,  and  he  accordingly  directed  a  verdict  for  the  defendant;  but  upon  an 
application  for  a  new  trial,  and  cause  shown,  Mr.  Wallace,  the  Attorney-Gene- 
ral, gave  up  the  point,  though  Mr.  Lee  afterwards  argued  it ;  and  Lord  Mans* 
field  said,  "  Nothing  is  so  clear  as  the  point ;  the  indorsement  on  a  blank  note 
is  a  letter  of  credit  for  an  indefinite'sum ;  the  defendant  said,  Trust  Galley  to 
any  amount,  and  I  will  be  his  security ;  it  does  not  lie  in  his  mouth  to  say, 
the  indorsements  were  not  regular."    A  new  trial  was  accordingly  granted ; 
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from  flaying  tbat  his  indoraement  was  prior  to  the  com- 
pletion or  issuing  of  the  biU  or  note :  and  this,  though  the 
holder  knew  when  he  took  it  in  what  state  the  bill  was  at 
the  time  of  the  indorsement. 

And  if  a  man  indorse  a  bill  or  note  with  blanks  for  som 
and  date,  and  die  before  they  are  filled  up,  the  person  filling 
them  up  can  make  no  objection  on  account  of  such  previous 
death.  (110) 

And  if  a  bill  or  note  be  post-dated  (as  in  most  cases 
it  (111)  may  be)  an  indorsement  before  the  date  (112)  will 
entitle  the  indorsee  to  sue  the  drawer  or  maker,  although 
the  indorser  die  before  the  date  of  the  biU  or  note. 

and  a  Terdict  hsving  been  ibiind  for  the  pUdntiff  in  a  nmflar  action  before 
Lord  Ifansfidd,  the  defendant  sobmitted  in  this,  without  going  to  a  lecond 
triaL 

(110)  Uiktr  T.  Ikmmeejf,  4  Campb.  97.  F.  D.  and  three  others  were  part- 
nen,  and  used  to  draw  bills,  with  blanks  for  sums  and  date,  to  raise  money. 
P.  D.  drew  one  28th  Febroary  to  his  own  order,  and  indorsed  it  in  blank,  and 
died  15th  March.  22nd  April  the  derk  to  the  surviving  partners  inserted  as 
the  date,  27th  February,  and  as  the  sum,  1574/. ;  and  an  agent  of  theirs  got 
it  diioounted :  in  an  action  thereon  against  the  surviving  partners,  it  was 
uiged,  that  F.  D.'s  death  oountermanded  all  authority  in  the  dak  to  fill  up  a 
hill  with  his  name  to  it,  and  that  the  biU  was  therefore  Toid :  but  liord  EUen- 
boroagh  tbongfat  the  deik's  authority  emanated  from  all  the  partners,  and 
that  when  he  filled  up  the  bill  on  account  of  the  surviTors  and  for  their  use, 
he  acted  as  their  agent  and  bound  them,  and  that  the  esse  was  vrithin  the 
prindples  of  AusmI  ▼.  JjangMUif:  The  plaintiff  had  a  verdict,  and  the  Court 
of  King's  Bench  refosed  to  set  it  aside. 

(111)  See  onle,  p.  25. 

(112)  PotfMore  ▼.  AbrIA,  13  East,  517.     The  defendant,  on  the  4th 

oC  May,  1810,  drew  a  bin  for  200/.  on  Brook  and  Ck>.,  dated  the  llth  of 

Msy,  1810,  payable  to  Totty  or  order,  sixty-five  days  after  date.    On  the  5th 

of  May,  Totty  indorsed  this  bill  to  the  plaintiff  for  a  Taluable  consideration  ; 

sad  on  the  same  day  died.    After  the  4th,  and  before  the  llth  of  May,  the 

defeadant  received  effects  of  Totty's  to  the  amount  of  about  130/.  to  answer 

this  Mil.    On  the  12th  of  May,  the  defendant  advised  the  drawees,  of  the  bill 

bariog  been  drawn,  and  of  Totty's  death,  and  desired  them  not  to  accept  or 

piy  the  bill.    Acceptance  and  payment  were  accordingly  refused :  and  this 

action  was  brought  against  the  drawer.    A  verdict  was  found  for  the  plaintiff, 

nbject  to  the  opinion  of  the  Court  of  King's  Bench,  on  a  case  reserved.    The 

Court,  after  adverting  to  the  17  Geo.  III.  c.  30,  as  to  bills  for  less  than  5/. 


170  Indor$emaU — where.  [Ch.  V. 

Sbc.  4. — ^A  note  msde  in  England  may  be  n^otiated 
abroad,  there  is  nothing  in  3  &  4  Anne  to  confine  its  nego* 
tiati<Mi  to  this  country.  (113) 

An  inland  bill  may  be  negotiated  abroad.  (114) 

Sbc.  5. — Upon  the  transfer  of  a  biU  drawn  in  sets,  each 
part  must  be  delivered  to  the  person  in  whose  &your  the 
transfer  is  made ;  otherwise  the  same  inconveniences  may 
follow,  which  would  ensue  upon  a  n^ect  to  deliver  each  of 
them  to  the  payee. 

If  a  foreign  bill  is  drawn  in  sets,  and  the  payee  indorses 
one  of  the  set  for  value  to  A.,  and  another  to  B.,  he  may 
be  liable  upon  both ;  (115) 

And  if  he  be  also  one  of  the  acceptors,  so  may  the 
acceptors.  (116) 

If  one  of  the  indorsements  be  conditional,  and  it  is  after- 
wards given  up,  the  other  will  be  valid.  (117) 

Though  the  conditional  indorsement  were  first  in  point 
of  time,  and  was  not  given  up  until  after  the  other  indorse- 
ment was  made.  (118) 

Where  a  bill  is  drawn  in  sets,  the  indorsee  of  one  part 
will  have  no  right  upon  it,  if  he  gave  no  value  for  the  in- 
dorsement, and  obtained  it  under  an  indemnity,  and  the 

and  to  the  48  Geo.  III.  c  149,  ai  to  post-dating  drafts  upon  banken,  held 
clearly,  that  the  plaintiff  was  entitled  to  recover  for  the  whole  amount  of  the 
hill ;  and  he  had  judgment  accordingly. 

(113)  Per  Lord  Tenterden,  2  B.  &  Ad.  389. 

(114)  Dff  la  Chattmette  t.  Bank  qf  Bngiand,  2  B.  &  Ad.  385.  In  an 
action  on  a  Bank  of  England  note  which  had  been  stolen,  the  only  question 
was,  whether  such  notes  are,  under  3  &  4  Anne,  c.  9,  negotiable  abroad ;  it 
had  been  taken  bond  fide,  and  for  a  valuable  consideration,  by  Odier  &  Co., 
bankers  at  Paris,  and  they  had  transmitted  it  for  foil  value  to  plaintifff  the 
Court  was  dear  that  under  3  &  4  Anne,  promissory  notes  were  negotiable 
abroad  as  weU  as  in  England,  and  judgment  for  plaintiff. 

(115)  Per  Lord  Tenterden,  10  B.  &  C.  454. 

(116)  Rid. 

(117)  R.  10  B.  &  C.  449. 

(118)  Jbid. 
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bill  has  been  previonaly  indoraed  for  value  to  another 
person.  (119) 

The  indorsement  of  a  bill  or  note  implies  an  undertaking 
from  the  indorser  to  the  person  in  whose  favour  it  ia  made, 
and  to  every  other  person  to  whom  the  bill  or  note  may 
afterwards  be  transfeired,  exactly  similar  to  that  which  is 
implied  by  drawing  a  bill,  except  that,  in  the  case  of  a  note, 
the  stipulations  with  respect  to  the  drawer's  responsibility 
and  undertaking  do  not  apply ;  and  a  transfer  by  delivery 


(119)  Hoidnoorih  v.  Himier,  10  B.  &  C.  449.  Two  bffls  for  5000/.  ind 
4399/.,  payable  to  W.  Hunter  and  Co.  upon  Jameft  Hunter  and  Co.,  were 
dnwn  in  India,  in  sets  of  three  parts  each.  James  Hnnter,  who  was  a  partner 
in  both  houses,  indorsed  one  of  each  set  to  his  fsther,  to  whom  W.  Hmiter 
and  Co.  were  largely  indebted,  and  another  afterwards  to  FenneU,  who  indorsed 
for  Tsloe  to  plaintiff.  Other  bills  were  afterwards  given  to  the  father,  and  he 
deHvered  np  the  parts  indorsed  to  him.  Plaintiff  sued  James  Hunter  and 
Co.  as  acceptors ;  and  they  defended  themselves  on  the  ground  that,  after  the 
indorsements  to  the  fisther,the  indorsements  to  FenneU  passed  nothing.  Lord 
Tenterden  left  it  to  the  jury,  whether  the  indorsements  to  the  father  were  not 
conditioBal,  to  be  kept  only  till  other  securities  should  be  given ;  and  they  found 
they  were.  On  rule  nisi  for  new  trial,  Lord  Tenterden  expressed  an  opinion 
that  if  the  transfer  to  the  fsther  had  been  unconditional,  defendant  would 
have  been  liable  both  to  him  and  plaintiifii ;  but  he  and  the  other  judges 
agreed,  that  as  the  transfer  to  the  father  was  conditional  only,  and  ultimately 
inopcntive,  the  indorsement  to  Fennell  became  eventually  valid,  and  rule  dis- 
diarged. 

Perrtbra  ▼.  Jopp^  10  B.  &  C.  450,  note.  J.  Mais,  in  Jamaica,  had  property 
there  of  Levien's,  and  December  5th,  1792,  transmitted  him  the  first  of  a  set 
of  biDs  for  1000/.  Levien  had  absconded  September,  1792,  and  a  commission 
of  bankruptcy  was  afterwards  issued  against  him ;  but  this  bill  did  not  come 
to  the  hands  of  him  or  his  assignees  till  November,  1793.  Plaintiff  bought  a 
debt  due  from  Levien  to  Hunter,  and  laid  an  attachment  upon  the  property 
Ifais  had  of  Levien's  in  Jamaica ;  but  this  attachment  was  not  laid  tiU  after 
December  5th,  1792.  Plaintiff  heard  of  the  remitter  of  the  first  biU  of  the 
lets  to  Levien,  and  found  it  had  not  made  its  appearance,  and  prevailed  on 
Hais  upon  an  indemnity  to  indorse  to  him  the  second.  Plaintiff  presented  it 
far  acceptance,  and  the  drawee,  at  the  instance  of  Levien's  assignees,  refused 
to  retom  it.  Plaintiff  brought  trover,  but  Lord  Kenyon  was  dear  that  as  the 
first  of  the  set  was  transmitted  to  Levien  before  plaintiff  laid  on  his  attach- 
ment, the  money  that  bUl  represented  vested  in  Levien  or  his  assignees,  and 
Mais  could  not,  by  indorsing  the  second  of  the  set,  divest  that  property. 
Nonsuit. 
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odIj,  if  made  oo  account  of  an  antecedent  debt,  implies  a 
similar  undertaking  firom  the  person  making  it,  to  the 
persoo  in  whose  fiivoor  it  b  made. 

And  a  transfer  by  defirerj,  where  the  bill  or  note  is  sold, 
may  imply  that  it  is  a  genuine  bill.  (120) 

An  indorsement  is  no  warranty  that  the  prior  indorse* 
maits  are  genuine.  (121) 

At  least  it  is  not,  in  the  case  of  a  person  who  has  the 
same  means  of  judging  as  the  indorser,  and  who  uses  those 
means,  and  judges  for  himself.  (121) 


(120)  /0M»  T.  R^,  5  TiiiBl.  488;  1  Manlian,  157.  FlaiBiiir  acOd  de- 
fendbmC  a  nary  biD  as  and  for  a  bffl  of  1800/.,  wUdi  it  imported  to  be :  it 
turned  out  that  tbe  bffl  was  iasiied  for  800f.  ootf,  and  had  ■fterwards  been 
aftered.  Goremmcnt  paid  the  800/.  oolj,  and  plaintiff  who  had  parted  with 
the  bin,  paid  his  vendee  the  1000/.  and  cdled  npon  defendant  to  reunbnne 
him ;  defendant  refbsed,  and  plaintiff  soed  him :  it  was  urged  for  defendant, 
that  both  parties  were  e^oaUy  innocent ;  but  the  Court  held,  that  as  defend- 
ant took  npon  lumself  to  sdl  as  a  bill  lor  1800/.  what  in  ftct  was  a  IhH  for 
800/.,  the  consideration  jnns  /an/o  had  feikd,  and  plaintiff  was  entitled  to 
reooYcr  it  badu  In  Brmte  t.  Bmee,  1  Marshall,  105,  the  same  point  waa 
decided  upon  a  TictnaOing  bill. 

(121)  Ea»i  India  Compmy  t.  Trilton^  anle,  p.  82. 
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Sect.  I,  Of  the  Aeeeptanee  of  Bills  or  Notes, 
By  wham.    Drawee,  p,  174. 
/or  Honour,  p.  178. 


one  of  several  Drawees  not  Partners,  p.  181. 

one  of  several  Partners,  p.  181. 

a  Servant,  p.  181. 

per  Procuration,  p.  181. 

a  Person  assuming  to  Have  Authority  when 

he  has  none,  supposing  himself  to  have 

Authority,  p.  182. 

2.  When,  p.  182. 

3.  How.     On  the  Bill,  p.  184. 

Not  on  the  Bill,  p.  186. 

By  keeping  or  destroying  the  Bill,  p.  193. 

Conditional  or  Absolute,  p.  196. 

According  to,  or  varying  fiom  the  Tenor,  p.  1 99. 

as  to  the  Place,  p.  200. 

What  Holder  may  require,  p.  202. 

Bejeetian  of-— what  shall  be,  p.  202. 
Alteration  of,  p.  203. 
Revocation  of,  p.  204. 
Waiver  of,  p.  207. 

by  Indulgence  to  the  Drawer  or  other  Parties, 

p.  209. 
in  Cases  of  Accommodation  Acceptances,  p.  210. 


The  doctrine  of  acceptances  applies  chiefly  to  bills ;  for  a 
note  may  (1)  in  general  be  considered,  on  comparison  with 
a  bill,  as  accepted  when  it  issues. 

But  on  notes  payable  a  limited  time  after  sight,  an 
acceptance  is  necessary  to  6x  the  time  of  their  becoming 
dae. (2) 

(1)  D.  ace.  2  Bl.  Comm.  470.    f  See  Gunnnell  ▼.  Herbert,  snte,  p.  129 .f 

(2)  VUe  ante.  Sturdy  t.  Hmderrm,  p.  104. 
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An  acceptance  is  an  engagement  to  pay  a  bill  according 
to  the  tenor  of  the  acceptance ;  and  a  general  acceptance 
is  an  engagement  to  pay  according  to  the  tenor  of  the 
biU. 

This  engagement  is  made  by  the  drawee  of  the  bill  or 
some   (3)  other    person,    to    the  (4)  drawer  f  or  the 


(3)  Mutfbrd  y.  Waleotif  Lord  Raym.  575;  12  Mod.  410;  Com.  76,  per 
Holt,  C.  J.  "  If  A.  dravs  a  bill  on  B.,  and  B.  will  not  accept,  and  C.  oflien 
to  aocq>t  for  the  honour  of  the  drawer,  the  holder  need  not  acquiesce,  but  if 
he  does,  C.  is  bound/'  And  per  Lord  Mansfield  and  Tates,  J.,  in  PUiama  ▼. 
Vtm  Mierqp,  Burr.  1672, 1674,  **  an  acceptance  for  the  honour  of  the  drawer 
will  bind  the  acceptor." 

(4)  Pillau  and  another  ▼.  Van  Mierop,  Buir.  1663.  White  drew  on  the 
plaintiflh  at  Rotterdam  for  800/.,  and  proposed  to  give  them  credit  upon  the 
defendants'  bouse  in  London ;  the  pUdntiflb  paid  White's  bill,  and  wrote  to 
the  defendants  to  know,  "  Whether  they  would  accept  such  biUs  as  they,  the 
plaintiffs,  should  draw  in  about  a  month  upon  them  for  800/.  on  White's 
credit."  The  defendants  answered,  that  they  would,  but.  White  having 
failed  before  the  month  elapsed,  the  defendants  wrote  to  the  plaintiib  not  to 
draw.  The  plaintiffs  did  howeyer  draw,  [qu,  whether  plaintiff^  had  not  pre- 
yiously  given  credit  upon  the  faith  of  the  defendants'  answer  before  the  letter 
not  to  draw  arriyed  ?]  and  on  the  defendants'  refusal  to  pay  the  bills,  brouglit 
this  action.  The  jury  found  a  verdict  for  the  defendants ;  but  upon  an  appli- 
cation for  a  new  trial,  as  upon  a  verdict  against  evidence,  and  two  aiguments 
upon  it,  the  Court  was  unanimous  that  the  defendants'  letter  vras  a  virtnal 
acceptance  of  such  bills  as  the  plaintiff  should  draw  to  the  amount  of  800/., 
and  the  rule  was  made  absolute.    See  Johneon  v.  ColUnge,  poet,  p.  188. 

Piereon  v.  Dtmlop  and  othere,  Cowp.  571.  M'Untot  drew  upon  the 
defendants  in  favour  of  Nicholl,  and  gave  Nicholl  a  navy  bill  assigned  to  the 
defendants  as  a  security  till  the  bill  of  exchange  should  be  accepted ;  both 
bills  were  sent  by  Nicholl  to  the  defendants,  who  said  the  bill  of  exchange 
would  not  be  accepted  till  the  navy  bill  was  paid,  but  they  would  receive  the 
money  on  the  navy  bill ;  and  they  vrrote  to  M'Lintot,  saying  his  lull  would 
receive  due  honour,  but  it  was  drawn  too  short,  being  payable  before  the 
navy  bill :  they  afterwards  received  the  money  on  the  navy  bill,  but  refused 
to  pay  the  bill  of  exchange,  upon  which  this  action  was  brought :  the  plaintiflr 
obtained  a  verdict,  but  the  defendants  had  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial,  and  insisted  that  the  letter  to  M'Lintot,  upon 
which  the  jury  had  in  some  measure  relied,  was  no  acceptance ;  but  on  cause 
shovm.  Lord  Mansfield  said,  ''I  consider  what  the  defendants  did  as  an 
acceptance ;  it  has  been  truly  said,  as  a  general  rule,  that  the  mere  answer  of 
a  merchant  to  the  drawer  of  a  bill,  saying  he  will  duly  honour  it,  is  no 
acceptance  unless  accompanied  with  circumstances  which  may  indoce  a  third 
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(5)  person  on  whose  account  the  bill  is  drawn,-|-  or  some  of 
the  other  parties. 


penon  to  take  the  bOl  by  indonement.  If  there  are  any  tach  drcumstanoes, 
it  may  amount  to  an  acoeptanoe,  though  contained  in  a  letter  to  the  drawer ; 
IB  this  caie,  there  is  great  reason  to  say,  that  what  the  defendants  did  was 
e^valent  to  an  acceptance :  there  may  be  a  conditional  as  weU  as  an  absolute 
accqitanoe ;  what  then  is  the  declaration  by  the  defendants,  but  an  under- 
tddng  that  the  biU  should  be  accepted  when  the  nayy  bill  was  paid  ?  After- 
vards  he  writes  this  letter,  which  b  an  admission  he  looked  to  the  navy  bill 
at  the  fiind  out  of  which  the  hill  of  exchange  was  to  be  paid."    A  new  trial 


Muom  T.  Am/,  Dougl.  284,  297.  Rowland  Hunt,  in  Dominica,  wrote  a 
kttff  to  his  partner,  Thomas  Hunt,  in  London,  stating  that  he  had  agreed 
that  ThoBiaa  shonld  accept  biUs  for  3600iL  upon  certain  conditions;  it  was 
doobtfiil  whether  those  conditioBS  had  been  peiliamied,  but  at  all  erents  it 
was  dear  thai  the  oMJgatkm  created  by  this  letter  was  waired ;  an  action  was 
howefer  brongfat  against  the  Hunts,  and  after  a  Tcrdict  for  the  defendants, 
snd  an  application  for  a  new  trial,  upon  which  the  Court  took  time  to  con- 
sider. Lord  Mansfield  said,  **  There  is  no  doubt  but  an  agreement  to  accept 
BHty  smoont  to  an  acceptance,  and  it  may  be  couched  in  such  terms  as  to  put 
a  tfand  person  in  a  better  situation  than  the  drawer." 

Pmodi  T.  Momner,  1  Atk.  611.  Newburgh  drew  upon  Monnier  for  50/. 
snd  sent  him  a  letter  of  advice,  and  Monnier  wrote  for  answer  that  the  bill 

■ 

thoold  ^  be  duly  honoured  and  placed  to  Newburgh's  debit."  A  bill  in 
Cbsncery  was  afterwards  filed  against  Mourner's  executrix,  upon  the  ground 
that  this  letter  amounted  to  an  acceptance ;  and  Lord  Hardwicke  thought  it 
ckar  that  it  did,  and  decreed  payment.  (See  Wymm  ▼.  Brnket,  jmm/,  p.  189, 
a.  (51) ;  fBUaHp  t.  Deoauaf,  pott,  p.  190,  n.  (53). 

(5)  FairlM  t.  Herring,  pott,  p.  187,  n.  (44). 

Grmi  ▼.  Am/,  1  C.  P.  44.  Action  against  the  public  ofllcers  of  the 
Hampshire  Banking  Company,  as  acceptors  of  two  biUs,  one  for  300/.  the 
other  for  279/.  16«.  5<f.  drawn  by  plaintiflte  at  Genoa.  A  Tcrdict  was  found 
for  plsinttill^  sttlqect  to  a  ease  which  stated,  that  Magnus  the  general  agent 
of  Baker,  a  customer  of  the  Bank,  directed  plaintiff^  to  purchase  a  cargo  of 
eora,  which  they  did  lor  1159/.  12#.  lOi/.  and  by  Magnus's  direction  drew 
biBs  on  other  penons  for  one  half,  and  the  btUs  in  question  on  the  Bank  for 
the  other  half  of  the  price.  On  August  3rd  plaintiflii  wrote  to  the  Bank, 
infonning  them  that  they  had  drawn  these  biBs ;  and,  on  August  10th,  he  and 
Bsker  wrote  to  the  Baidi,  stating  the  feet  that  phdntifl^  had,  unexpectedly  to 
luD,  drawn  on  them  for  the  amount,  and  saying, "  This  please  to  accept  to  the 
debit  of  my  account ;"  and,  on  August  11th,  the  Bank  wrote  to  Baker  alluding 
to  other  transactions,  but  saying,  *'  We  wiU  accept  Grant  and  Co.'s  drafts  for 
hnu  I6f.  5<l."  This  was  recelTcd  by  him  on  the  12th.  On  that  day,  after  its 
neeipt,  the  manager  of  the  Bank  saw  Baker  and  informed  him  that  these  billa 
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-f-Bot  if  a  drawee  be  named  in  a  bill  no  other  person 
can  be  liable  as  acceptor,  nnkas  be  be  an  acceptor  for 
honour,  (6) 
Although  the  bill  be  addressed  to  the  drawer  himself,  (7)i' 
And  this  oigagenient  might  heretofore  have  been  made 
upon  any  biO,  foreign  or  inland,  before  the  (8)  bill  was 
drawn,  or  (9)  afterwards,  and  either  verbally  (10)  or  in 

would  not  be  aoeepted,  and  Uiej  cwiutciiiumded  Uie  eonaent  oontained  in 
thdr  letter,  to  wludi  eomitcnBaiid  Baker  aoented,  and  said  lie  waa  glad  of  it. 
Ntrhrithitanifing,  lie  alterwardi  aaaored  BaUbor,  one  of  piaintiflB,  that  the  bflla 
would  be  hmioared,  and,  on  Angnat  ISth,  ihowed  him  the  letter  and  anbae- 
qoentlj  handed  it  to  him.  On  Angoat  I2th  the  bHU  were  pieaented  at 
Soothampton  and  acceptance  aftenrards  waa  rdiited.  The  Court  held,  that 
when  Baker,  by  whoae  directiona  and  for  whoae  aoooont  the  biDa  were  drawn, 
though  not  a  party  to  them,  dbtaoied  from  deiendanta  the  promlae  to  accept, 
according  to  Atrlea  t.  Herrm^,  it  amoonted  to  an  acoq^tance  and  enured  to 
the  benefit  of  the  drawers,  and  that  Baker  conld  not  alterwardi  caned  the 
acceptance,  or  rdeaae  them  from  their  engagement  by  conaenting  to  the  coun- 
termand.   Poatea  to  pUaitilft. 

(6)  Dopig  ▼.  CUrittf  6  Q.  B.  16.  In  an  action  againat  defendant  aa 
acceptor  of  a  bUl ;  it  appeared  to  be  in  the  following  form : — 

<«  £100  "  London,  8th  March,  1838. 

**  Twdve  months  after  date,  pay  to  me  or  my  order  one  hundred  pounda, 
▼alue  receiTed.  "John  Hart. 

"*  To  Mr.  John  Hart." 

It  was  shown  defendant  had  written  acroaa  the  bai  <«  Accepted,  H.  J.  Clarke." 
Parice,  B.,  upon  this  evidence  nonsuited  plaintiff;  and,  after  argument  on  rule 
for  a  new  trial  and  cause  shown,  the  Court  said,  that  a  person  could  not,  within 
the  custom  of  merchants,  be  liable  as  acceptor  of  a  biU  addressed  to  another, 
unless  for  honour,  and  discharged  the  rule.  And  see  Poikiil  t.  fFatttr,  ^osl, 
p.  182 ;  Bmli  y.  MwreU,  12  Ad.  &  B.  745. 

(7)  See  ptr  Patteson  and  Coleridge,  Js.,  Jknu  v.  Cfarle.t 

(8)  Fidff  PUUma  y.  Vtm  Mierop,  and  Mmoh  y.  Hunt,  an/e,  pp.  174, 175 ; 
fMoilof  y.  JMwf,  7  Bing.  428 ;  Sckmiix  y.  Atiley,  ptuis  Lmih  y.  Hm»im^, 
po9i,  p.  182,  n.  (30).t  But  see  also  Johuom  y.  Coiling*,  fand  Tke  Bnnk  ^f 
Jroland  y.  Artkm',  po§t,  p.  188.t 

(9)  Fttiff  Poirt// y.  Afonntcr,  m/e,  p.  175. 

(10)  Cos  y.  Cblmum,  M.  6  Geo.  II.,  cited  arguendo,  Ann.  75.  A  fordga 
bill  drawn  on  defendant  was  protested  for  non-acceptance  and  i«tumed,  and 
afterwards  defendant  told  the  plaintiff, "  If  the  bill  comes  back,  I  will  pay  it ;" 
and  this  was  held  a  good  acceptance. 

Lrnntig  y.  Palmer,  Str.  1000,  Ann.  74.  In  an  action  against  the  defend- 
ant  as  acceptor  of  a  bill,  the  acceptance  appeared  to  be  by  parol  only,  whidi 
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writing :  but  now  by.  1  &  2  Geo.  IV.  c.  78,  s.  2,  every 
acceptance  of  an  (11)  inland  bill  must  be  in  writing  upon 
the  bill,  or,  if  there  be  several  parts  of  the  biU,  on  one  of 
SQch  parts.  (12) 

The  statute  1  &  2  Oeo.  IV.  implies  to  every  part  of 
the  United  Kingdom,  Enghmd,  Ireland,  and  Scothmd.  (13) 

But  a  bill  drawn  in  one  part  of  the  United  Kingdom,  as 
England,  Scotland,  or  Ireland,  payable  in  another,  is  not, 
within  1  &  2  Greo.  IV.,  an  inland  bill.  (14) 

Therefore  a  parol  acceptance  thereof  will  bind  the 
acceptor.  (13) 

An  acceptance  is  also  either  absolute  or  (15)  conditional, 

Lmd  Hardwjcke,  C.  J.,  ruled  to  be  saffident ;  but  Eyre,  C.  J.,  of  Gknnmoii 
Hets,  haring  ruled  it  otherwise  in  JUm  y.  Mtggottf  H.  7  Oeo.  II.,  became  of 
the  proriso  in  3  &  4  Anne,  c.  9,  s.  5,  "  that  no  acceptance  of  any  inland  biU 
shall  be  sufficient  to  chaige  any  person  whatsoever,  unless  the  same  be  nnder^ 
written  or  indorsed  in  writing  thereupon,"  an  application  was  made  for  a 
new  trial,  and  the  Court,  to  settle  the  point,  ordered  it  to  be  argued  \  upon 
the  argument  the  Court  held  Lord  Hardwicke's  direction  right,  on  the  ground 
that  the  statute  of  Anne  was  intended  to  give  a  holder  additional  remedies^ 
not  to  deprive  him  of  any  he  before  had ;  and  Eyre,  C.  J.,  waiyed  his  opinion, 
and  agreed  with  the  Court  of  King's  Bench;  and  this  determination  is 
referred  to  and  approved  of  in  Julian  y.  Skodrooie,  2  Wils.  9 ;  Powell  y. 
Mamner,  1  Atk.  612:  and,  in  Pillmu  y.  Van  Mierop,  Burr.  1662,  Lord 
Mansfield  says,  "A  verbal  acceptance  is  binding ;"  and,  in  Sproat  v.  MattheiM^ 
I  Term.  Bep.  182,  it  was  taken  for  granted  by  the  Court  and  Bar  that  a  parol 
scoeptance  vras  good.    See  also  Str.  817. 

t(ll)  See  Ammer  v.  Clark;  BoiheekUd  v.  Carrie,  Makmif  v.  JaA/m, 
A/e,  p.  27.t 

(12)  By  1  &  2  Geo.  IV.  c.  78,  s.  2,  after  1st  August,  1821,  no  accept, 
snoe  of  any  inland  bill  of  exchange  shall  be  sufficient  to  charge  any  person, 
mdeM  such  acceptance  be  in  writing  on  such  bill ;  or,  if  there  be  more  than 
one  part  of  such  bill,  on  one  of  the  said  parts. 

(13)  Makony  v.  Aehlin,  ante,  p.  27. 

(U)  Makemy  v.  Athlin,  anle,  p.  27,  and  see  9  Geo.  IV.  c.  24,  s.  8. 

(15)  Smiik  V.  Abbott,  Str.  1 152.  Defendant  accepted  a  bill  '<  to  pay  when 
goodi  consigned  to  him  were  sold ;"  he  sold  the  goods,  and  on  being  sued 
upon  his  acceptance,  insisted  in  arrest  of  judgment  that  it  was  not  binding, 
becsose  it  was  conditional ;  but  the  Court,  on  consideration,  held,  that  though 
the  plaintiff  might  have  refused  to  take  it,  and  have  protested  the  bill,  yet  as 
he  did  tske  it,  it  vras  binding  on  the  defendant. 

JuUaa  V.  Shobrooke,  2  Wils.  1.    The  defendant  accepted  a  bill  to  payi 

N 
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md  either  aoeordhig  to,  or  (16)  Tarying  from  the  tenor  of 
thebOL 

An  meoqptance  k  sddom  made,  before  the  bill  is  drawn, 
by  any  (17)  other  person  than  the  drawee ;  afterwards,  for 
the  porpoae  either  of  pitNODoting  the  nqrotiation  of  a  bill 
^riiere  the  drawee^s  credit  is  sospeeted,  or  to  save  the 
repotation  and  preToit  the  suing  of  some  of  the  parties 
where  the  drawee  either  cannot  be  found,  is  not  capable  of 
making  himself  refiponsiUe,  or  refuses  acceptance,  an  accept- 
ance by  a  stranger  is  not  uncommon ;  and  it  is  called  an 
acc^tance  for  the  honour  of  the  (18)  person  on  whose 
account  it  is  made,  and  ^aures  to  the  benefit  of  all  the 
parties  subsequent  to  that  person. 

Acceptances  for  hcmour  are  sometimes  made  on  account 


«*wliaiiBCMkfertteeugoof  ike  tbqp  Thetis  ;**  and  on  being  cned,  mo^ed 
in  anetl  of  jndgment  that  a  enditional  aoeeptanee  was  not  good;  bat  the 
Court  hdd  oUierniie,  and  ovemled  the  objection. 

rUrmm  t.  Unalqr,  Cowp.  571,  «l»,  p.  174.  An  antwer  that  the  bill 
would  not  be  aooeptad  till  a  navy  biU  was  paid  was  hdd  a  oonditioBal 
aeceptancettopaywhenthenivybillBhoaldbedisdiaiged.  f  See  also  JUins- 
A'DsicI  T.  Mmekmi»t  poti,  n.  72.t 

(16)  Wegtnl^  t.  Asm,  Str.  214.  A  loieign  bill  tat  1271.  18t.  Ad. 
was  drawn  on  the  defendant,  and  he  accepted  it  to  pay  1001.  part  tiiereof ;  he 
was  sued  uftm  tiiis  acceptance,  and  on  deiuuiiei  to  the  leplication,  insisted 
that  a  partial  acceptance  was  not  good  within  the  custom  of  merdianta; 
hot  the  Conrt  hdd  otherwise,  and  judgment  was  given  for  the  plaintiff. 

Wmiitr  T.  AUwoodf  11  Mod.  190.  A  bOl  was  drawn  on  the  defendant 
8th  of  April,  and  no  time  fixed  tor  its  payment;  it  was  presented  to  defendant 
18th  of  April,  and  he  accepted  it  to  pay  8th  of  September;  this  being  stated 
in  the  declaration,  the  defendant  demurred,  and  insisted  that  as  no  time  was 
prescribed  for  the  payment,  the  bill  was  payable  at  sight,  and  then  a  promise 
to  pay  two  or  three  months  after  sight  was  not  an  acceptance  within  the 
custom  of  merchants ;  but  the  Court  held  it  was  an  acceptance  within  the 
custom,  and  the  demurrer  was  oyermled. 

PetU  T.  Bifuom,  Comb.  452.  A  bill  wss  accepted  to  be  paid  half  in 
money  and  half  in  bills ;  and  the  question  was,  whether  there  could  be  a 
qualification  of  an  acceptance ;  and  it  was  proYod  by  divers  merchants  that 
there  might,  for  he  that  might  refuse  the  bill  totally  might  accept  it  in  part ; 
but  tbst  the  holder  wss  not  bound  to  acquiesce  in  such  acceptance. 

t  (17)  See  Davit  ▼  CUwIt,  ante,  p.  176.t 

(18)  Vtd€  Lutw.  899;  Beawes,  s.  34,  Ist  ed.  p.  418,  s.  40,  42,  2nd  ed. 
p.  419. 
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of  the  person  in  poaBession  of  the  bill  at  the  time  they  are 
made,  and  sometimes  on  account  of  the  drawer. 

Acceptances  for  honour  may  be  made  by  tife  drawee,  or 
any  other  person.  Thus,  if  a  bOl  be  drawn  by  A.  on  account 
of  B.,  and  the  drawee  be  unwilling  to  accept  on  account  of 
B.,  he  (19)  may  accept  for  the  honour  of  A.  and  on  his 
account. 

So  the  drawee  may  accept  for  the  honour  of  an  indorser. 

And  if  the  drawee  refuse  acceptance,  or  if  he  accept  and 
afterwards  abscond,  or  (20)  become  bankrupt,  any  other 
person  may  accept  for  the  honour  of  the  drawer  or  of  an 
indorser. 

But  after  a  general  acceptance  by  the  drawee,  another 
person  (21)  cannot  make  a  second  acceptance  in  order  to 
guaranty  the  acceptor's  credit. 

If,  however,  such  second  acceptance  be  written  on  the 
bill,  the  party  for  whose  benefit  it  is  nuide  (21)  may  sue 
the  person  who  made  it,  as  upon  a  collateral  undertaking 
to  guaranty  the  payment  of  the  bill,  if  it  have  the  stamp 
proper  for  such  an  undertaking. 

A  person  who  accepts  for  honour,  is  only  liable  if  the 
original  drawee  do  not  pay.  (22) 

(19)  Beawes,  s.  33,  2nd  ed.  p.  421 ;  Mariw,  21. 

(20)  See  B»  pari9  Wackerbarth,  5  Yes.  574,  and  if|/ra,  n.  (23). 

(21)  Jaekaon  T.  Hudion^  2  Camp.  447.  Action  on  a  bill  drawn  by  the 
plaintiff  on  I.  Irving,  and  accepted  by  him ;  and  under  hia  acceptance  the 
defendant  wrote,  "  Accepted,  Jos.  Hudson.  Payable  at,"  &c.  The  defendant 
wu  sued  as  acceptor.  The  plaintiff  offered  to  prove  that  he  had  had 
dealings  with  Irving,  and  had  refused  to  trust  him  further  unless  the  defend- 
snt  would  become  his  surety ;  and  that  the  defendant,  in  order  to  guaranty 
Irving's  oedit,  wrote  this  acceptance  on  the  bill.  Lord  EUenborough  said, 
that  this  was  neither  an  acceptance  by  the  drawee,  nor  by  a  person  for  the 
honour  of  the  drawer ;  but  that  it  was  a  collateral  undertaking  that  the  biU 
ihoold  be  paid,  and  ought  to  have  been  declared  upon  as  such.  Nonsuit, 
t  And  see  Bult  v.  Morrtll,  12  Ad.  &  E.  745.  f 

It  seems  however,  that,  after  an  acceptance  9upra  proiut  for  the  honour 
of  one  party,  there  may  be  a  similar  acceptance  for  the  honour  of  another. 
Beawes,  s.  72,  2nd  ed.  p.  422. 

(22)  Hoare  v.  Cazenove,  16  East,  391.  A  foreign  bill  was  drawn  on 
Penn  and  Ilanbury ;  they  refused  acceptance,  and  it  was  protested  for  non- 

n2 
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And  to  charge  such  acceptor,  there  must  be  a  present- 
ment for  payment  to  such  original  drawee.  (22) 

And  if  the  acceptor  for  honour  pay,  he  is  (23)  entitled 


aoeeptance.  Defendant  accepted  it  for  the  honour  of  the  tint  mdonen ;  hot 
did  not  pay:  action  inde:  defence,  that  it  had  not  been  presented  for  pay- 
ment when  due,  to  Penn  and  Hanbnry,  nor  protested  for  non-payment  by 
them :  and  on  case  and  time  to  consider,  the  Court  held  such  presentment 
and  protest  essential;  because,  they  considered  defendant's  acceptance  as 
conditional,  if  Penn  and  Hanbury  did  not  pay ;  and  Penn  and  Hanbuzy  might 
have  funds  when  the  bill  became  due,  though  they  had  none  before. 

WUliami  v.  QtrmavM  the  elder,  7  B.  &  C.  468.  The  declaration  stated 
that  George  Germaine  drew  a  bill  at  30  days'  sight,  at  Sierra  Leone,  upon 
Pugh  and  Redman,  London ;  that  Pugh  and  Redman  refused  to  accept,  and 
it  was  protested  for  non-acceptance ;  that  thereupon  defendant,  to  prerent 
the  bill  from  being  sent  back  and  returned,  did,  under  the  said  protest, 
accept  the  said  bill  in  writing,  and  subscribed  the  said  acceptance  on  the 
said  bill,  and  then  and  there  made  the  said  bill  payable  at  a  certain  place  by 
the  description  of  No.  6,  Union  Court,  Old  Broad  Street ;  that  the  bill  when 
due  was  presented  at  the  said  place,  and  payment  demanded,  but  payment 
was  not  made,  by  reason  whereof  defendant  became  liable  and  promised ; 
after  judgment  by  default,  rule  nisi  in  arrest  of  judgment,  on  the  ground  that 
there  was  no  allegation  of  presentment  for  payment  to  Pugh  and  Redman  ; 
and  on  cause  shown,  and  time  to  consider,  the  Court  thought  themsdTea 
bound  by  Hoare  ▼.  Caxenope  to  connder  such  an  allegation  essential ;  and 
Lord  Tenterden  intimated  a  strong  opinion,  that  without  that  authority  he 
should  haye  been  of  a  similar  opinion,  on  the  ground  that  an  acceptance  for 
honour  is  only  an  undertaking  to  pay  if  the  original  drawee  do  not.    Role 

absolute. 

WUliami  v.  Oermaine  ike  yow^er,  7  B.  &  C.  468.    This  was  an  action 

on  the  same  bill  against  the  drawer,  and  for  want  of  a  similar  allegation  of  a 

presentment  for  payment  to  Pugh  and  Redman  the  judgment  was  airested. 

N.  There  was  no  distinct  averment  of  Pugh  and^  Redman's  refosal  to 
accept. 

In  Brunetti  y.  Lewin,  Lutw.  896,  the  declaration,  after  setting  out  the 
custom,  stated  the  facts  as  follow :  Valentine  in  London  drew  on  Abandano 
at  Leghorn,  payable  to  defendant's  order.  Abandano  refused  to  accept,  and 
the  bills  were  protested  for  non-acceptance,  whereof  defendant  had  notice, 
and  thereupon  defendant  accepted  for  the  honour  of  the  drawer,  and  promised 
to  pay  "  on  the  return  thereof."  Plaintiff  indorsed  the  bill,  and  afto-  several 
ndorsements,  it  was  presented  to  Abandano  for  payment,  but  payment  yras 
refused.  The  bill  was  protested  for  nonpajrment  and  returned  to  plaintiff, 
whereof  defendant  had  notice,  and  defendant  had  sight  of  the  bill,  and  pro- 
mised to  pay. 

(23)  Beawes,  s.  47,  49,  2nd  ed.  p.  422,  and  see  &?  parte  Wackerbartk,  5 
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to  have  recourse  for  repayment  to  the  person  for  whose 
honour  he  made  the  acceptance,  and  to  all  other  parties 
who  are  liable  to  that  person. 

An  acceptance  of  this  description  is  not  made  on  a 
foreign  bill  until  after  a  (24)  protest  (either  for  non-accept- 
ance, or  (where  the  acceptor  absconds  or  becomes  bank- 
rapt)  for  want  of  better  security,  and  from  this  circum- 
stance it  is  called  an  acceptance  tupra  protest. 

If  a  bill  be  drawn  on  several  partners,  an  acceptance  by 
one,  though  in  his  own  name  only,  will  bind  (25)  all ;  but 
if  drawn  on  several  persons  not  connected  in  partnership, 
an  acceptance  by  one  will  bind  him»  but  him  (25)  only. 

If  an  acceptance  by  one  of  several  partners  be  a  fraud 
on  the  others ;  or  if  the  one  have  no  authority  to  bind  the 
others  by  accepting  bills ;  a  person  who  is  (26)  privy  to 
such  fraud,  or  who  (26)  has  received  notice  of  such  want 
of  authority,  cannot,  by  taking  such  acceptance,  acquire  a 
right  to  sue  the  partnership. 

On  a  bill  drawn  upon  a  man  by  the  description  of 
''servant,^  a  general  acceptance  will  (27)  bind  him  per- 
sonally. 

If  a  man  accepts  as  per  procuration  when  he  really 

Ves.  574.  The  acceptor  of  a  bill  haying  become  bankrupt,  and  the  holders 
having  protested  it  for  better  aecnrity.  Christen  and  Bowen  accepted  it  for 
the  honour  of  the  drawers ;  and  having  paid  it,  now  claimed  to  be  entitled 
to  dividends  out  of  the  bankrupt's  estate.  The  Chancellor  said,  that 
he  had  spoken  to  persons  in  trade  on  the  subject,  and  that  the  result  was, 
that  the  person  accepting  for  the  honour  of  the  drawer  had  a  right  to  come 
upon  the  acceptor.  He  said,  however,  that  the  justice  of  the  case  required 
that  thej  should  go  in  the  first  place  against  the  drawer,  if  the  acceptor  had 
no  effects,  and  directed  an  inquiry  to  be  made  whether  the  origioal  acceptor 
or  Christen  and  Bowen  had  effects  of  the  drawer's  in  hand.  [But  if  the 
original  moct^iar  were  not  liable  to  the  drawer,  he  will  not  be  liable  to  the 
acceptor  for  honour.    See  Bs  parte  Lambert,  13  Yes.  179.] 

(24)  Beswes,  2nd  ed.  p.  421 ;  Marius,  p.  21 ;  See  Efans  on  Bills  of 
Sxchttige,  p.  35 ;  fVandewaU  y.  TyrrtU,  Mood.  &  M.  87.t 

(25)  See  mUe,  p.  58,  notes  (44,  45). 

(26)  See  anit,  pp.  63,  64,  65. 

(27)  See  ThomoM  y.  Biihop,  amte,  p.  81. 


182  Acceptamee-Hit  what  Tme.  [Ch.  VI. 

bas  DO  anthoiiij  and  knows  he  has  not,  he  is  liable  to  any 
pefson  who  takes  the  bill  for  any  damage  sach  person  may 
sostain  from  the  want  of  authority  to  accept.  (28) 

And  it  win  be  no  excuse  that  he  acted  hon&  fide^  and 
under  an  expectation  that  the  drawee,  if  in  the  way,  would 
himself  haye  accepted.  (28) 

Or  that  the  then  holder's  agent  encouraged  him  to  do 
it.  (28) 

But  he  win  not  be  liaUe  as  acceptor.  (28) 

If  a  man  accepts  as  per  procuration  under  a  well- 
grounded  belief  he  has  authority,  as  if  he  acts  under  a 
power  of  attorney,  which  he  supposes  to  be  genuine  but 
which  reaUy  is  forged,  he  will  not  be  responsible,  for  his 
signature  wiU  not  bind  him  as  acceptor,  and  he  makes  no 
representation  he  knows  to  be  false.  (29) 

Sbc.  2. — \  An  acceptance  written  across  a  blank  stamp, 
which  is  afterwards  filled  up  as  an  inland  biU,  is  a  good 
acceptance  within  the  statute  1  &  2  Geo.  IV.  c.  78,  s.  2.  (30) 

(28)  PomU  ▼.  WMUer,  3  B.  &  Ad.  114.  A  bQl  at  sixty  days'  sight  upon 
HiBGodL  was  left  for  acceptance,  bat  Hancock  was  oot  of  town.  Defendant, 
a  Mend,  said  he  woold  be  back  in  fourteen  days,  bat  he  was  told,  it  wonld  be 
protested,  and  erp^^nses  incorred ;  and  a  partner  of  the  payee  assured  defend- 
ant it  was  aU  correct,  apon  which  defendant  accepted  it  per  procuration  of 
Hancock.  Hancock  refused  to  ratify  the  acceptance,  and  on  bdng  sued  by 
a  bomdJUt  and  innocent  indorsee  for  value,  called  defendant  as  a  witness,  and 
plaintiff  was  nonsuited.  Plaintiff  sued  defendant  in  one  count  for  felsdy 
and  fraudulently  pretending  that  he  was  authorized  to  accept  when  he  was 
not,  and  in  another  as  acceptor.  The  jury  negatived  actual  fraud,  and  n 
▼erdict  was  found  for  defendant ;  but  on  rule  nisi  to  enter  verdict  for  plaintiff, 
two  points  were  made,^K>ne  that  defendant  holding  out  that  he  was  autho- 
rized when  he  knew  he  was  not,  was  in  the  legal  sense  of  the  word  a  fraud 
and  secondly,  that  defendant  was  chargeable  as  acceptor.  On  time  taken  to 
consider,  the  Ck>art  was  dear  he  was  not  chargeable  as  acceptor,  for  no  one 
could  be  so  unless  be  was  either  the  drawee,  or  accepted  for  honour,  but  they 
thought  him  liable  on  the  first  count.    Rule  absolute. 

(29)  Per  Lord  Tenterden,  3  B.  &  Ad.  124 ;  f  and  see  OoUim  v.  Evmu,  5 
Q.  B.  820. 

(30)  Le9li€  Y.  HoMtmgM,  1  M.  &  Rob.  119.     In  an  action  against  the 
acceptor  of  an  inland  bill,  it  appeared  that  defendant  gave  the  drawer  a  stamp 
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And  if  A.  sign  his  name  on  a  blank  stamp  and  deliver  it 
to  B.  to  raise  money  for  him,  B.  may  authorize  a  stranger 
to  draw  a  bill  on  it.  (31) 

And  if  saoh  stranger  mga  his  name  as  drawer  and 
indorser  on  it,  A.  will  be  bound  as  acceptor,  though  the  bill 
itself  be  subsequently  written  by  a  third  person.  (31) 

At  an  events  where  the  bill  is  in  the  hands  of  an  innocent 
holder  for  value.  (31)i- 

An  acceptance  after  the  bill  is  drawn  may  be  made  even 
after  (32)  the  time  appointed  for  its  payment. 


whli  luB  aeoeptance  in  blank,  anthormng  him  to  draw  the  bill,  which  he  did. 
It  was  objected  that,  nnder  itatnte  1  &  2  Geo.  IV.  c.  78,  t.  S,  an  aeoeptance 
mat  be  "  la  writing  on  the  bill,"  and  therefore  this  was  a  nullity;  but  Lord 
Lyndhofit,  C.  B.,  said  he  entertained  no  donbt  on  the  point,  that  statute  wm 
intiodaoed  merely  to  get  rid  of  questions  as  to  promises  to  accept,  and  he 
directed  the  jury  to  find  for  plaintiif.    And  see  MoUop  ▼.  Driveif  7  Bing.  428. 

(31)  Sehtdit  T.  AMiltf,  2  Bing.  N.  C.  344.  Defendant  being  sned  as  ac- 
ceptor of  three  billB,  it  appeared  one  Hart  proposed  to  ndse  a  sum  for  defend- 
ant, snd  for  this  purpose  defendant  wrote  across  ten  slips  of  stamped  paper, 
^  Accepted,  payable  at  Messrs.  Praed  and  Co.'s,  J.  Astley,''  and  delirered  them 
to  Hart.  CKssold,  at  the  request  of  a  third  person,  signed  his  name  to  two 
of  these  blank  sHpa,  in  the  places  where  the  name  of  a  drawer  and  indorser 
ought  to  appear ;  and  they  were  afterwards  flDed  up  as  bills  for  500/.  by  some 
other  person.  Astley  never  got  a  farthing ;  but  the  jury  thought  plaintiflk 
were  innocent  holders  for  value.  It  was  urged  that  the  giving  of  the  blank 
sfltfptances  authorized  only  the  party  to  whom  they  were  given  to  draw,  or 
St  an  events,  did  not  authorize  CHssoU,  a  stranger,  to  sign  his  name  on  the 
bhnk  paper  as  drawer,  and  a  third  person  to  fill  it  up.  After  argument  on 
point  reserved,  and  time  to  consider,  the  Court  held  that,  the  general  doctrine 
bong  that  a  party  may  be  bound  by  his  aooeptanoe  written  on  a  Uank  stamp, 
fhere  was  no  distinction  In  principle  (the  bill  being  in  the  hands  of  a  h<mifld§ 
holder)  between  holding  the  acceptor  liable  when  the  bOl  is  drawn  by  and  in 
the  name  of  the  party  obtaining  the  acceptance,  and  when  it  is  drawn  by  a 
itnager  who  draws  at  his  instance ;  that  a  blank  acceptance  is  an  acceptance 
of  the  bOl  which  is  afterwards  put  on  it,  and  it  did  not  lie  in  the  aooeptor's 
BMMith  to  say  the  drawing  or  indorsing  wras  irregular;  that  the  oliject  of 
defeadant  being  to  raiK  money,  it  could  make  no  difference  to  him  l^  whom 
the  bQl  was  drawn,  and  discharged  a  rule  obtained  by  ddendant  to  enter  a 
nonint.'l* 

(32)  Jaekttm  v.  PiggoU,  Lord  Raym.  364  \  Salk.  127 ;  Carth.  450 ;  12 
Mod.  212.  In  an  action  against  the  acceptor  of  a  bOl,  the  dedarstion  stated, 
ttnt  it  was  dated  25th  March,  1696,  payable  one  month  after  date,  and  that 
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In  SQch  case  an  acceptance  to  pay  according  to  the 
tenor,  will  (33)  be  considered  as  a  general  acceptance  to 
pay  upon  demand. 

Upon  the  acceptance  of  a  bill  payable  at  a  given  time 
after  sight,  if  the  words  <^  acceptance  and  the  date  be  in 
one  handwriting,  and  the  drawee^s  name  under  it  in  tlie 
drawee^s,  the  presumption  is  that  the  words  of  acceptance 
and  the  date  were  either  upon  the  bill  when  he  signed  his 
name,  or  put  there  afterwards  with  his  consent ;  because 
that  is  the  usual  course.  (34) 

Sic.  3. — ^A  written  acceptance  is  either  made  upon  the 
bill  or  (35)  elsewhere. 

On  a  written  acceptance  by  tiie  drawee,  his  name  need 
not  appear ;  and  any  words  written  by  him  upon  the  bill, 
not  putting  a  direct  negative  upon  its  request,  as  *^  ac- 
cepted," (36)  «  presented,"  **  seen,''  (36)  "  the  day  of  the 


in  April,  1697»  it  was  shown  to  the  defendsnt,  and  he  promised  to  pay  it 
cording  to  its  tenor  and  effect ;  after  verdict  for  the  plaintiff,  it  ¥ras  moved  in 
trrest  of  judgment,  that  the  promise  was  void,  because,  as  the  day  of  payment 
was  past  at  the  time  of  the  aoceptanoe,  it  was  impossible  to  pay  the  Inll 
according  to  its  tenor  and  effect ;  but  it  was  answered  for  the  plaintiff,  thai  it 
•mounted  to  a  promise  to  pay  generaUy ;  and  of  .that  opinion  was  the  Court, 
and  they  accordingly  gave  judgment  for  the  plaintiff. 

Muiford  T.  WiUeot,  Lord  Raym.  574 ;  Salk.  129 ;  12  Mod.  410,  Com.  75, 
is  precisely  to  the  same  effect. 

(33)  Vide  jMckMH  Y.  Piggoii,  and  Mu^ord  t.  Waleoi,  ngrnu 
.  (34)  Glo9iop  y.  Jacob,  4  Camb.  227 ;  1  Stark.  70l  Action  against  acceptor 
on  bill  payable  sixty  days  after  sight ;  the  acceptance  was,  **  Accepted,  25th 
October,  1814.  B.  Jacob."  The  signature  only  was  Jacob's ;  whose  the 
other  words  were  did  not  appear;  but  it  was  proved  to  be  usual  for  a 
derk  to  write  **  scoepted,"  and  the  date,  and  for  the  drawee  then  to  subscribe 
his  name ;  and  Lord  Ellenborough,  on  objection,  said  he  should  leaye  it  to 
the  Jury  to  presume  the  words  were  written  with  defendant's  privity  when  he 
accepted  the  bill,  unless  defendant  could  give  some  other  date  to  the  trans- 
action.   The  jury  presumed  accordingly,  and  yerdict  for  plaintiff. 

(35)  Vid€  PiUwM  y.  Vtm  Mierop,  Matom  y.  Huni,  PaweU  y.  IfomiMr, 
and  Pienon  y.  Ihmiop,  ante,  pp.  174, 175. 

.   (36)  Jtum,  Comb.  401,  per  Holt,  C.  J.    If  the  drawee  underwrites  a  biU 
**  presented  such  a  day,  or  only  the  day  of  the  month/'  it  is  such  an  acknow* 
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month,'"  or  a  (37)  direction  to  a  third  person  to  pay  it,  is 
prisma  facie  a  complete  acceptance. 

It  has  indeed  been  said  (38),  that  an  express  refusal  to 
accept,  written  on  a  bill,  is  an  acceptance ;  but  this  is  not 
the  case,  unless  it  be  accompanied  with  a  conduct  showing 
an  intent  to  create  a  belief  that  it  is  accepted. 


ledgment  of  the  bOl  as  amonnti  to  an  acceptance ;  and  thia  was  declared  by 
the  jmy  to  be  the  common  practice. 

Poweli  r.  Monmer,  1  Atk.  611.  A  bill  was  sent  by  the  post  to  the  drawee 
for  aeoeptance ;  he  entered  it  in  his  bill-book  (which  was  his  practice  with  aU 
InDa  he  recdved  whether  he  meant  to  accept  them  or  not),  wrote  upon  it  the 
nnmber  of  the  entry,  and  kept  it  ten  days ;  on  the  tenth  he  wrote  upon  it  the 
day  of  the  month,  and  returned  it,  saying  he  could  not  accept  it :  and  ptr 
Lord  Hardwidte,  *'  It  has  been  said  to  be  the  custom  of  merchants,  that  if  a 
man  underwrites  any  thing,  be  it  what  it  may,  it  amounts  to  an  acceptance ; 
but  If  there  were  nothing  more  than  this  in  the  case,  I  should  think  it  of  little 
avail  to  charge  the  defendant ;"  but  he  decided  that  a  letter  the  drawee  had 
written  amounted  to  an  acceptance.     Vide  ante,  p.  175. 

flhsfewr  v.  Oxenden,  1  M.  &  Rob.  90.  A  bill  having  been  drawn  on  defend- 
ant, he  wrote  across  it,  "Accepted,  payable  at  Messrs.  Stevens  and  Co.'s,"  with- 
out any  signature.  The  bill  was  an  inland  bill,  made  after  1  &  2  Geo.  IV.  c. 
78.  In  an  action  against  defendant  as  acceptor,  it  was  objected  that  this  did 
not  pfore  an  acceptance,  and  Patteson,  J.,  held,  that  it  was  a  question  for  the 
jury  whether  it  was  an  imperfect  acceptance  or  intended  to  operate  as  a  per- 
fect acceptance ;  and  that  the  parting  with  the  possession  of  the  document 
was  strong  cTidence  of  the  latter  fact.    Verdict  for  plaint]ff.t 

(37)  Moor  ▼.  Whitby,  B.  R.,  Tr.  10  Geo.  III.  BulL  NL  Pri.  270.  A  biU 
drawn  by  Newton  on  Whitby  was  presented  for  acceptance,  and  Whitby 
wrote  upon  it, "  Mr.  Jackson,  please  to  pay  this  note^  and  place  it  to  Mr. 
Newton's  account  R.  WMtby."  It  was  insisted  that  this  was  no  accept- 
ance, but  merely  a  direction  to  Jackson  to  pay  it  out  of  a  particular  fund,  and 
if  there  was  no  fund  there  was  to  be  no  payment ;  ted  per  Cur,  **  This  is  a 
direction  to  Jackson  to  pay  the  money,  and  it  signifies  not  to  what  account  it 
is  to  be  placed ;  that  is  between  Jackson  and  Whitby  only ;  this  is  clearly  an 
acceptance." 

(38)  In  Ann.  75,  is  this  note : — **  Underwriting  or  indorsing  a  bill  thus, 
'  I  will  not  accept  this  bill/  is  held  by  the  custom  of  merchants  a  good 
acceptance/'  but  by  Lord  Mansfield,  in  Peach  ▼.  Kajf,  in  sittings  after 
Tiinity  Term,  1781,  "  it  was  held  by  all  the  judges  that  an  express  refusal  to 
accept,  written  on  the  bill,  where  the  drawee  apprized  the  party  who  took  it 
sway  what  he  Lad  written,  was  no  acceptance;  but  if  the  drawee  had 
iiitended  it  as  a  surprize  upon  the  party,  and  to  make  him  consider  it  as  an 
acceptance,  they  Keemed  to  think  it  might  ha^e  been  otherwise." 
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'f  And  it  seems  an  acceptance  by  the  drawee  whose  name 
is  on  the  bill,  if  written  on  it  by  him,  thongh  in  a  totally 
difier^t  name,  wiD  bind  him.  (39) 

And  an  acceptance  by  the  wife  or  agent  of  such  a  drawee 
in  the  name  of  the  wife  or  agent,  if  written  on  the  bill  by 
his  authority,  will  also  bind  him.  (40)  *f- 

On  a  written  acceptance  on  the  bill  by  any  other  person 
than  the  drawee,  it  should  seem  essential  that  his  name 
should  appear. 

A  promise  to  accept  an  existing  bill,  if  made  upon 
an  (41)  executed  consideration,  or  if  it  (42)  influence  any 


t(39)  Per  Maiile»  J.,  in  Umthu  t.  Br&iwli,  pott.  ••»  Is  nid  that  no 
penon  can  be  liable,  unless  bis  name  be  upon  tbe  bill ;  bat  suppose  a  party, 
wbose  name  is  on  tbe  bill  as  drawee,  writes  tbe  acceptance  on  it  witb  bis  own 
bandwriting,  in  anotber  totally  different  name,  is  be  not  liable  ?"  And  see 
jpcr  Cresswdl,  J.,  t'Mtf. 

(40)  LmOuM  y.  BrttdweU,  17  L.  J.,  C.  P.  121.  In  an  action  by  plaintiff  as 
drawer  against  defendant,  as  acceptor  of  a  biD,  it  appeared  tbat  tbe  biU  was 
directed  to  defendant  as  William  BradweO,  and  accepted  *«  M.  Bradwell," 
wbicb  was  written  by  Mary  bis  wife.  Wben  tbe  bill  became  dne,  it  was 
sbown  to  bim,  wben  be  said,  "  It  is  my  wife's  acceptance,  bnt  it  is  all  tbe 
same  tbing.  I  bave  antborized  ber  for  tbis  particnlar— Mrs.  Recce's  for 
millinery.  Tbere  are  several  bills  besides  tbis :  I  sbaU  pay  aU  of  tbem  in  n 
week  or  ten  days."  Upon  point  reserved,  and  after  argmnent,  tbe  Govt  beld 
tbat  as  an  acceptance  need  be  in  no  particular  form,  defendant  woidd  bave 
been  bound  if  be  bad  accepted  it  under  tbe  name  of  Mary  Bradwdl ;  and  tbe 
acceptance  by  the  wife  so  to  accept  it  for  bim  amounted  to  tbe  same  tbing. 
Postea  to  plaintiff.f 

(41)  Vide  PUhau  ▼.  Vam  Mien^,  ante,  p.  174. 

(42)  Vide  Ptereom  t.  Jhmlop,  and  Maton  t.  Hkni,  emie,  pp.  174, 175. 
CltBrke  and  oihere  v.  Coek,  4  East,  57.    Woodward  antborixed  defiend- 

ant  to  recdve  certain  African  bills,  of  wbicb  be  sent  bim  a  list,  and  ap- 
prized bim  tbat  be  bad  drawn  upon  bim  for  tbe  amount.  Defendant,  by 
letter,  acknowledged  tbe  receipt  of  tbe  list,  and  assured  Woodward  tbat  tbe 
bills  be  bad  drawn  on  him  "  should  meet  witb  due  honour."  Flaintiifk,  who 
were  Woodward's  bankers,  and  greatly  in  advance  to  bim,  having  refused  to 
give  him  further  credit,  he  indorsed  to  them  the  bills  wbicb  he  had  so  dravm 
upon  defendant,  and  at  tbe  same  time  either  communicated  the  purpart  of 
defendant's  letter,  or  else  represented  his  having  made  an  absolute  promise 
to  accept,  but  did  not  show  the  letter  itself;  and  plaintift,  on  tbe  feitb  of 
defendant's  promise,  advanced  to  Woodward  the  full  amount  of  tbe  bills. 
Defendant  afterwards  wrote  to  Woodward,  that  the  African  Inlls  bad  been 
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person  to  take  or  retain  the  bill,  is,  where  1  &  2  Oeo.  IV. 
e.  78,  8.  2,  does  not  apply,  a  complete  acceptance  as  to 
the  person  to  whom  the  promise  is  made  in  the  one  case, 
and  as  to  the  person  influenced  in  the  other,  and  as  to  all 
the  subsequent  (43)  parties  in  each. 

A  promise  by  the  drawee  to  the  person  who  ought  to 
provide  funds  for  the  payment  of  a  bill,  and  who  actually 
famishes  them  to  the  drawee,  that  the  drawee  will  apply 
such  funds  to  that  purpose,  is,  where  1  &  2  Geo.  IV.  does 
not  apply>  a  sufficient  acceptance ;  though  the  bill  be  in 
the  hands  of  an  indorsee,  and  the  action  upon  it  be  brought 
by  such  indorsee.  (44) 

At  least,  if  the  person  to  whom  such  promise  was  made 
were  the  drawer  of  the  bill,  or  (44)  identified  mib  the 
drawer. 


■ttoeh^.  and  Woodward  in  answer  desired  them  to  refuse  acceptance  of  the 
MDm  drawn  on  him.  Defendant  did  in  fact  receive  the  amount  of  the  African 
bills  before  the  bills  dnwn  on  him  became  due ;  but  this  amount  was  after- 
wards attached  in  his  hands,  and  upon  that  attachment  he  paid  oyer  the 
money  so  received.  This  action  was  brought  against  defendant  as  acceptor  of 
the  bills  dnwn  by  Woodward ;  a  verdict  was  found  for  phdntifb,  subject  to 
the  opinion  of  the  Court.  The  Court  held  that  this  was  a  good  acceptance, 
and  that  the  subsequent  circumstances  had  not  done  it  away ;  and  therefore 
swarded  the  pottea  to  plaintiffs.  Lawrence,  J.,  said  defendant  might  have 
resisted  the  attachment  on  the  ground  of  his  acceptances,  which  would  have 
been  a  defence  to  him. 

t(43)  See  mUingy,  Devtms,  pott,  note  (53).t 

(44)  Fairies  v.  Htrring,  3  Bing.  625.    Momay  and,  under  him,  Exter 
were  agents  in  Mexico  for  defendants.    Exter,  under  the  direction  of  Momay 
and  with  the  approbation  of  defendants,  drew  in  Mexico  on  defendants  for 
11,458/., in  favour  of  Herrera  and  Richie  or  order;  and  plaintiih  were  in- 
dorsees.   Defendants  assigned  to  the  Mexican  Mining  Association  the  concern 
on  account  of  which  these  bills  were  drawn,  and  the  Mexican  Company  was 
to  pay  them ;  but  Powles,  one  of  the  defendants,  requested  Momay,  who  now 
acted  for  the  Mexican  Company,  to  furnish  defendants  with  the  11,458/.,  as 
it  would  be  unpleasant  for  defendants  to  have  bills  drawn  on  them  paid  by 
another  house ;  and  it  was  agreed  between  Powles  and  Momay  that  defend- 
ants should  have  the  money  for  the  specific  purpose  of  paying  the  bOls.    The 
bills  were  afterwaids  left  with  defendants  for  acceptance,  but  they  declined 
aco^ting.    Herring,  another  of  the  defendants,  on  being  told  of  the  non- 
acceptance,  said,  '<  What !  not  accepted  I  We  have  had  the  money,  and  they 
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Bat  a  promiae  to  accept  a  bill  to  be  afterwards  drawn,  is 
(45)  no  acceptance  of  the  bill  when  drawn,  unless  some 
person  be  thereby  (46)  indnced  to  take  or  retain  the  bill, 
and  mdeed  it  may  be  doubted  whether,  in  any  case,  a 
promise  to  accept  a  non-existing  bill  would  (47)  now  be 
considered  as  an  acceptance  of  the  bill  when  drawn. 

-f-  And  it  has  been  held  by  the  Court  of  Elzchequer  that 
such  a  promise  cannot  be  considered  as  an  acceptance,  even 
thou^  other  persons  have  been  thereby  induced  to  take 
the  biU.  (48)  f 

oaglit  to  be  paid.  Bat  I  don't  intafere  in  this  boiinen ;  yon  should  see  Mr. 
Powtes."  Plaintiils,  in  ignonnoe  of  these  ftcts,  protested  the  bills  for  non- 
acoeptanee,  bat  ifterwards  sued  defendants  as  acceptors.  A  case  being 
leserred,  the  qoestion  was.  Whether  apon  what  had  paned  between  defend* 
ants  and  Mornay,  plaintiffs  were  entitled  to  treat  defendants  as  hairing  accepted 
the  bills  ?  It  was  objected  that  plaintiffs  could  take  no  adfantage  of  what 
had  passed  between  defendants  and  Mornay,  Momay  not  being  a  party  to  the 
bills ;  and  that,  at  all  events,  plaintaft  having  protested  the  bills  for  noD-> 
acceptance,  coold  not  now  tay  they  were  accepted.  But  the  Coart  held,  that 
Momay  was  identified  with  Bxtcr  the  drawer ;  that  the  pnHnise  made  by 
Powles  to  him  was  therefore  a  valid  acceptance,  and  ennred  to  the  benefit  of 
every  body  whose  name  was  on  the  biDs;  and  that  plaintiffs  could  not  be  pre* 
judiced  by  the  protest  made  by  them  in  ignorance  of  their  right.  Judgment 
for  plaiDtifls.    f  And  see  Orami  t.  JSTvn/,  mUe,  p.  175.t 

(45)  Jokmttm  t.  CMmga,  1  East,  98.  CoUings  owed  lUiff  231.  lOr.  SdL 
Ruff"  applied  fnr  payment,  and  CoDings  said  that  if  Roif  would  draw  for  it  at 
two  months  he  would  pay  it.  Ruff  drew  accordingly,  and  indorsed  the  biU 
to  the  plaintiff,  but  did  not  mention  to  him  Collings's  promise.  The  pl^^tiff' 
sued  Collings,  on  the  ground,  that  his  promise  to  Ruff  was  virtually  an  accept- 
ance. But  Le  Blanc,  J.,  thought  that  as  it  was  not  made  to  a  third  perMm, 
nor  with  circumstances  which  might  induce  a  third  person  to  take  the  bill,  it 
was  no  acceptance,  and  nonsuited  the  phuntiff.  On  a  rule  nisi  for  a  new 
trial,  and  cause  shown,  the  whole  Ck>urt  thought  it  no  acceptance :  and  Lord 
Kenyon  thought  that  the  admitting  a  promise  to  accept,  made  before  the 
ezittence  of  the  bill,  to  operate  as  an  actual  acceptance  of  it  afterwards,  even 
though  a  third  person  were  thereby  induced  to  take  the  bill,  was  carrying  the 
doctrine  of  implied  acceptances  to  the  utmost  verge  of  the  law,  and  he  doubted 
whether  it  did  not  go  beyond  the  proper  boundary.  Rule  discharged,  f  See 
also  Bjfpmrte  BoUont  2  Deac.  537.t 

(46)  Vidt  Pitrtom  v.  JhaUop,  tmdMaton  v.  Him/,  an/r,  pp.  174, 175 ;  and 
Jokmom  v.  ColUmffip  «i^pra. 

(47)  Vide  Johutm  v.  ColUngt,  9Mpra. 

t(48)  The  Bank  of  IrtUmd  v.  Archer  and  Dai^,  11  M.  &  W.  383. 
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And  a  promise  to  accept,  made  upon  an  executory  con- 
aideration,  is  in  no  case  (49)  binding  so  long  as  such  con- 
sideration remains  executory,  unless  it  influence  some 
person  to  take  or  retain  the  bill. 

A  promise  to  the  drawer,  that  a  bill  then  drawn  (50) 
**  shall  meet  with  due  honour  ;^  or  that  the  writer  will  (51) 


Dedaritioii  on  a  foreign  bill  for  852/.  lOt.  at  three  months,  drawn  by 
Scroder  and  Co.  npon,  and  accepted  by  the  defendants :  plea  denying  the 
aeoeptanoe.  Upon  the  trial,  it  appeared  that  the  defendants  having  accepted 
a  bin  for  850/.  at  three  months,  for  the  Messrs.  Scroder,  against  some  com 
consigned  to  them  for  sale,  Messrs.  Scroder  expressed  apprehensions  that  they 
would  not  be  able  to  meet  this  bill  at  maturity,  which  was  in  the  hands  of 
the  Bank,  and  pxx>po8ed  the  renewal  of  it  to  Daly,  who  assented  npon  certain 
terms;  and  upon  being  requested  to  accept  another  biU  for  852/.  lOt.  said, 
"  Send  it  for  acceptance  as  usual,  remitting  proceeds  at  the  same  time,  and  I 
win  adfise  my  partner  (the  other  defendant)  in  Liverpool  of  the  amount." 
Thereupon  Scroder  and  Co.  drew  the  bill  in  question,  and  discounted  it  with 
the  Bank  of  Ireland,  who  were  induced  to  discount  it  npon  the  faith  of  this 
aEiangement  Scroder  and  Co.  having  become  bankrupts,  defendants  refused 
to  aoeept  the  bill  when  presented.  Upon  the  objection,  that  inasmuch  as 
fiiere  was  no  bill  in  existence  when  the  promise  to  accept  it  was  made  by 
Dsly,  that  promise  £d  not  amount  to  an  acceptance,  Coltman,  J.,  nonsuited 
piaitttiift,  reserving  to  them  leave  to  move  to  enter  a  verdict.  Upon  motion  for 
a  rule  niai  and  after  time  taken  to  consider,  the  Court  of  Exchequer  held,  that 
a  promise  to  accept  a  non-existing  bill  did  not  amount  to  an  acceptance,  even 
with  the  qualification  that  the  bill  was  taken  on  the  faith  of  it ;  that  to  hold 
thst  the  same  act  would  be  an  acceptance  or  not,  according  to  the  subsequent 
contiDgency  of  the  holder  of  the  bill  having  notice  of  it  would  introduce  a 
Btimge  anomaly  and  confusion  into  the  relation  of  the  parties  to  the  biU ; 
that  Coltman,  J.,  therefore  rightly  nonsuited  plaintifl^,  and  refused  a  rulcf 

(49)  In  PiUtau  v.  Van  Mterop,  mUe,  p.  174,  n.  (4),  Burr.  1666,  Lord 
Msnsfield  says,  "  It  was  argued  upon  at  the  trial,  that  this  imported  to  be  a 
cretfit  g^ven  to  the  plsintifiii  in  prospect  of  9l  future  credit  to  be  given  by  them 
to  White ;  and  this  credit  might  well  be  countermanded  before  the  advance- 
ment of  any  money ;  and  this  is  so.'' 

(50)  See  Ciarke  v.  Cbcil,  ante,  p.  186,  n.  (42),  and  Pierton  v.  Dunlop, 
aa/e.  p.  174,  n.  (4). 

(51)  Wpnne  v.  Ratkegf  5  East,  514.  On  9th  November,  1801,  Brown, 
ID  America,  drew  on  the  defendants,  in  London,  a  bill  for  500/.  at  sixty  days 
sfter  sight ;  and  on  the  same  day  wrote  to  them  that  he  had  valued  on  them 
for  5548/.  by  divers  bills,  of  which  he  requested  their  acceptance.  The  bin 
for  500/.,  which  was  one  of  those  bills,  was  indorsed  by  the  payees  to  the 
pUiatiffs  in  London  for  a  valuable  consideration.    On  2nd  January,  1802,  the 
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*^  accept  or  certainly  pay,^'!'  ^^  ^  statement  that  he  is 
"  prepared  to  pay^  (52)  f  it,  is,  where  1  &  2  Geo.  IV. 
c.  78  does  not  apply,  an  acceptance. 

And  this,  although  the  letter  containing  the  promise 
was  not  "f  written  to  the  drawer  until  after  he  had  died 
insolvent,  of  which  fact  the  writer  was  ignorant  (53),  and 
although  it  was  not  written  (53),  or  f  received  (54)  until 
after  the  bill  had  become  due ;  and  although  no  person 
has  been  (54)  induced  by  such  promise  to  take  the 
bill. 

A  promise  by  the  drawee  of  a  bill  to  a  person  identified 

plaintiflh,  on  receiving  the  bill,  presented  it  for  acceptance,  which  was  refhsed. 
On  13th  January,  1802,  the  defendants  wrote  to  Brown,  stating,  that  u  their 
prospects  of  security  had  improYed,  they  would  **  accept,  or  certainly  pay,  aU 
the  bills  which  had  then  appeared.''  The  bill  for  500/.  had  so  appeared. 
This  letter  was  receiTed  by  Brown,  in  America,  on  19th  March,  1802.  The 
plaintifik  presented  the  bill  for  payment  on  6th  March,  sixty-three  days  after 
the  presentment  for  acceptance,  and  on  payment  being  refused,  brought  this 
action  on  the  biU.  At  the  time  when  the  bill  was  drawn  Brown  was  indebted 
to  the  defendants,  and  still  continued  to  be  so,  to  the  amount  of  50001.  A 
Tcrdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  of 
King's  Bench.  The  Court  held  that  the  case  of  Powell  ▼.  Mtmmer  was  in 
point ;  that  this  was  a  good  acceptance.  Postea  to  the  phdntiflk. 
t  (52)  miUng  ▼.  Devmut,  n^. 

(53)  BiUmg  y.  JDeooiur  et  ai.,  3  M.  &  G.  665.  In  an  action  against  de- 
fendants as  acceptors  of  a  bill,  a  case  for  the  opinion  of  the  Court  stated,  that  it 
was  drawn  at  Stockholm  in  favour  of  plaintiff  on  defendants  in  England.  On 
its  being  presented  to  them  for  acceptance  it  was  refused ;  and,  Sept.  11th, 
when  it  became  due,  it  was  presented  for  payment  with  the  same  result.  On 
Sept.  13th  the  drawer  died  at  Stockholm,  insoWent ;  but  on  Sept.  15th  defend- 
ants, in  Ignorance  of  this  fact,  wrote  to  him  a  letter,  in  which,  after  alluding  to 
certain  remittances,  they  said,  "  Respecting  your  drafts  on  us,  we  have  to  advise 
that  we  have  paid  and  are  prepared  to  pay  tbe  following,"  setting  forth  a  list 
which  included  this  bill.  In  a  postscript  they  stated  they  had  been  informed 
this  bill  had  been  returned,  which  ought  not  to  have  been  done  before  the 
post  day  following  the  presentment.  This  letter  was  received  by  the  drawer's 
administrator  and  shovm  to  plaintiff.  After  argument  the  Court  held,  that 
the  death  of  the  drawer  did  not  vary  the  plaintiff's  rights ;  and  though  the 
letter  was  written  in  ignorance  of  the  fact  that  he  had  died  insolvent,  and 
after  the  bill  had  become  due,  it  was  a  good  acceptance.  Judgment  for 
plaintiff.f 

(54)  See  IFynne  v.  Baiktt,  iupra,  note  (51). 
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with  the  drawer  (55),  that  the  drawee  will  accept,  is, 
where  1  &  2  Geo.  IV.  does  not  apply,  an  acceptance.  (55) 

And,  protesting  a  bill  for  non-acceptance  after  a  prior 
parol  acceptance  will  not  preclude  the  person  protesting 
firom  insisting  on  such  acceptance,  if  he  were  ignorant, 
when  he  had  the  protest  madej  that  there  had  been  such 
acceptance.  (55) 

But,  to  make  a  promise,  in  a  letter  to  the  drawer,  where 
the  bill  is  payable  to  a  third  person,  amount  to  an  accept- 
ance, it  ought  to  be  in  terms  which  do  not  admit  of 
doubt.  (56) 

An  answer  in  reply  to  a  letter  of  advice  from  the  drawer 
desiring  it  may  be  honoured,  that  the  bill  '^  shall  have 
attention,"  will  not,  in  general,  amount  to  an  accept- 
ance. (56) 

And  it  will  make  no  difference  that  this  answer  is  com- 
municated to  an  indorsee  before  he  takes  the  bill.  (56) 

But  if,  by  the  course  of  dealing  between  the  parties, 
these  words  be  considered  as  an  acceptance,  they  will  have 
that  effect. 

So,  in  cases  not  within  1  &  2  Geo.  IV.,  a  verbal  promise 
to  accept,   though  the  party  expressly  defer  a  written 


(55)  Fairlee  y.  Htrring^  ante^  p.  185  ;  ^  Grant  ▼.  Hunit  ant*,  p.  175.t 

(56)  Ben  ▼.  Warwiekt  2  B.  &  A.  113;  2  Stark.  411.  Action  against 
defendant  as  acceptor  of  a  biU  drawn  by  Denison  and  Co.,  to  the  order  of 
Johnson  and  Co.,  dated  3rd  May.  4th  May,  Denison  and  Co.  wrote  to 
defendant,  **^  We  yesterday  valued  on  you,  favour  Johnson  and  Co.,  for  100/., 
which  please  to  honour.''  Defendant  answered,  "  Tour  bill,  100/.,  &c.,  shall 
hare  attention."  This  letter  was  shown  by  Denison  and  Co.  to  Johnson  and 
Co.,  and  by  them,  before  he  took  the  bill,  to  plaintiff.  It  was  insisted  this 
amoanted  to  an  acceptance.  Bayley,  J.,  thought  not ;  but  it  being  suggested 
tiiat  in  the  dealings  between  these  parties  these  words  had  that  meaning, 
other  letters  from  defendants  were  read  in  evidence,  but  they  did  not  prove 
the  point.  The  jury  intimated  their  opinion  that  these  words,  per  te,  did  not 
amoont  to  an  acceptance ;  and  nonsuit,  with  liberty  to  plaintiff  to  move  to 
enter  a  verdict.  Motion  accordingly;  but  the  Court  were  also  of  opinion 
that  these  words  by  no  means  imported  an  unequivocal  acceptance  of  the  bill ; 
and  as  the  jury  were  of  that  opinion  in  this  case  the  nonsuit  was  right,  f  See 
BiUmg  v.  Devaus,  3  M.  &  Gr.  565.t 
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acceptance,  as  where  he  says,  "Leave  the  bfll  and  I  ^ 
accept  it,"  18  a  (67)  complete  acceptance.  And  a  verbal 
promise  to  accept  a  returned  bill  when  it  shall  come  back, 
is  binding  (68)  if  it  do  come  back. 

Saying,  "  Send  the  bill  to  my  comiting-house,  and  1 
will  give  directions  for  its  being  accepted^  is  not  of  itself 
an  acceptance ;  the  bffl  must  be  sent  to  the  countmg^ 

house.  (59)  ,        u  j  r 

An  answer  by  the  drawee,  when  a  bill  is  called  for, 
«  There  is  your  biU ;  it  is  all  right ;"  is  no  (60)  acceptance. 
Saying,  when  a  biU  is  presented  for  payment,  "  that  it 
will  be  paid,"  if  said  with  reference  to  immediate  payment, 
will  not  amount  to  an  acceptance,  if  the  person  who 
brought  the  bill  decline  the  immediate  payment  (61) 
because  he  makes  an  ulterior  demand. 

Especially  if  the  drawee  has  before  refused  to  accept.  (61) 

(57)  D.  Molloy,  B.  2,  c.  10,  ».  20.    Mar.  2nd  edit.  17, 

(58)  Cox  ▼.  CoUmtnh  ante,  p.  176,  note  (10).  ^  ,     ^.^ 

(59)  Anderefm  y.  Hiek,  3  Campb.  179.  Acceptance  being  refused  by  the 
drawees,  the  holder  remonstrated  with  the  managing  partner,  who  said,  it 
you  wiU  send  it  to  the  counting-house  agam,  I  wfll  gi^  directions  fo'*^^^ 
accepted."  In  an  action  against  the  drawees  as  acceptors,  it  was  urged,  ttafc 
without  proof  of  the  bill's  being  agam  sent  to  the  counting-house,  this  answer 
was  an  acceptance.  And  per  Lord  EUenborough,  « it  was  only  a  conditional 
promise  to  accept,  and  could  not  operate  as  an  acceptance  till  the  biU  was  sent 

back."  ^^_,    ^ 

(60)  PoweU  ▼.  Jtmea,  1  Esp.  17.  In  an  action  against  the  defendant  aa 
acceptor  of  a  bill,  the  only  evidence  to  prove  the  acceptance  was,  that  when 
the  bill  was  called  for,  he  returned  it,  and  said,  "  There  is  your  biU ;  it  is  all 
right."  Lord  Kcnyon  thought  these  words  could,  by  no  impUcation,  amomit 
to  an  acceptance,  and  nonsuited  the  plaintiff.     Fuie,  milff.  p  185,  note  (38). 

(61)  Andereon  ▼.  Heaik,  4  M.  &  S.  303.  A  bill  for  20001.  at  sixty  d*y»' 
sight  was  presented  to  defendants,  the  drawees,  2nd  August,  1814,  for  aooepi- 
ance,  which  they  refused,  and  it  was  protested.  At  the  end  of  the  sixty  days, 
4th  October,  it  was  brought  for  payment,  and  one  of  defendants  said,  "  This 
biU  will  be  paid ;  but  we  cannot  allow  you  for  a  duplicate  protest ;"  which  was 
charged,  and  he  was  about  to  pay  the  bill ;  but  the  clerk  who  brought  it  sud. 
'<  he  could  not  receive  the  paymeut  without  all  the  charges,  without  farther 
orders ;"  and  he  went  away  for  instructions :  he  returned  in  half  an  hour ;  but 
in  the  interim  defendants  had  learned  that  the  drawer  had  £uledy  and  they 
refused  payment.    An  action  was  brought  on  the  ground  that  the  8a3ring, 
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In  eases  to  which  1  &  2  Oeo.  IV.  does  not  apply,  the 
drawee^s  keeping  a  bill  presented  for  acceptance  (62)  may 
amoont  to  an  acceptance ; 


"  the  faiU  would  be  paid,'*  wai  an  acceptance ;  but,  on  caae,  the  Court  held  it 
was  not ;  it  waa  said  alio  hUuUos  acceptance  did  not  enter  into  the  con- 
templation of  either  party  at  the  time ;  they  thought  of  immediate,  not  future, 
payment ;  defendants  did  not  think  of  giTing  a  pledge,  nor  the  deik  of 
leednng  one.    Nonsuil. 

(62)  Hanfejf  ▼.  Martimt  King's  Bench,  sittings  after  Michaelmas  Term, 
1806.    In  an  action  by  the  payee  and  holder  of  a  bill  against  the  defendant 
as  acceptor,  it  appeared  that  the  bill  was  drawn  in  Guernsey,  where  the 
drawer  and  the  plaintiff  resided,  on  the  defendant,  who  lired  in  Cornwall, 
dated  13th  March,  1805,  at  three  months ;  within  a  fortnight  alter  it  was 
drawn  the  plaintiff  sent  it  to  the  defendant,  desiring  him  to  accept  it  and 
remit  it  to  S.  Dohree,  the  plaintiff's  correspondent  in  London.    On  13th 
April,  1805,  the  plaintiff,  finding  that  the  bill  had  not  been  sent  to  S.  Dobree, 
wrote  to  the  defendant  requesting  him  to  accept  and  send  it,  stating,  that 
though  he  considered  the  keeping  the  bill  as  tantamount  to  an  acceptance, 
yet  that  it  was  not  the  same  to  him,  as  S.  Dobree  would  not  give  him  credit 
liar  it  until  he  reodyed  it  accepted.    The  defendant,  howerer,  did  not  accept 
the  bill,  nor  remit  it,  nor  give  any  notice  of  his  refusal  so  to  do.    On  Ist  of 
June,  the  defendant  signed  a  letter,  admitting  that  he  had  kept  the  bill, 
though  told  by  the  plaintiff  that  he  considered  his  doing  so  as  tantamount 
to  an  acceptance,  **  as  he  intended  to  have  paid  it,"  but  having  no  effects  of 
the  drawer's,  he  refused  to  pay :  and  on  4th  July,  when  the  bill  was  pro- 
tested for  non-payment,  he  said  he  had  neglected  to  write  an  acceptance  upon 
it,  thinldng  it  of  no  consequence,  "  as  he  meant  to  pay  it."    Lord  EUen- 
borough  referred  to  a  MS.  case  of  Trinuner  ▼.  Oddie^  mentioned  paai,  p.  204, 
in  which  Lord  Kenyon  expressed  an  opinion,  that  a  mere  keeping  of  a  biU  was 
an  acceptance ;  and  said  he  inclined  to  entertain  the  same  opinion ;  but  should 
leave  that  question  to  the  jury  on  the  custom.    Gibbs  however,  for  the  de* 
feodant,  admitting  that  he  could  not  answer  the  case,  a  verdict  was  found  for 
the  plaintiff.  And  on  an  implication  to  Lord  Ellenborough  to  certify  for  a  special 
jujy,  his  lordship  refused,  saying  that  this  was  a  clear  case ;  but  that  if  it  had 
not  been  attended  with  such  strong  admissions  on  the  part  of  the  defendant, 
but  had  been  a  mere  case  of  a  bill  kept  by  the  drawee,  he  should  have  thought 
it  a  fit  case  for  a  special  jury  to  decide  whether  such  detention  of  the  bill 
SBMMmted  to  an  acceptance. 

See  Scaocia  de  Commerdis,  and  Cambio,  fol.  383,  num.  335,  who,  in  enu- 
Bwrating  the  diffierent  acceptances,  mentions  that  which  is  made  **  iaeile  per 
netptionem  ei  Meniionem  liigrarum"  See  also  Pothier,  Contrat  de  Change, 
psrt  i.  c.  3,  s.  3,  p.  39,  who  observes,  that  the  ordonnance  having  directed 
that  an  acceptance  should  be  in  writing,  had  rendered  inadmissible  the  **  a6> 
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And  80  may  his  destroying  it. 

But  if  there  be  a  refusal  to  accept,  and  the  holder 
submit  to  that  refusal,  but  omit  taking  the  bill  away,  a 
subsequent  destruction  by  the  drawee  is  not  necessarily  an 
acceptance.  (63) 

If  a  bill  be  sent  by  the  post  to  the  drawee  for  accept- 
ance, that  having  been  the  course  between  the  holder  and 
drawee,  a  neglect  by  the  drawee  to  return  it  for  ten  or 
twelve  days,  whilst  he  is  waiting  to  see  whether  the  drawer 
will  send  him  funds,  is  no  acceptance.  (64) 

Though  he  keep  it  at  the  instance  of  the  drawer  on  a 
promise  from  him  of  funds.  (64) 

At  least,  it  is  not,  if  by  the  course  of  dealing  between 
the  holder  and  the  drawee,  the  former  be  apprized  that  the 
latter  will  accept,  without  delay,  when  he  has  funds,  and 
that  he  will  not  accept  without.  (64) 

A  fortiori  the  holder  cannot  insist  upon  it  as  an  accept- 

eeptaiion  taeite"  resulting  from  the  drawee's  haying  received  and  retained 
thebiU. 

(63)  JeuM  V.  Ward,  1  B.  ft  A.  653 ;  2  Staric.  326.  Godfrey  was  entitled 
to  a  200/.  legacy  nnder  a  will,  to  which  defendant  was  an  execntor,  and  he 
drew  upon  defendant  for  150/.  at  sight  in  favour  of  plaintiff,  who  was  a  cre- 
ditor. The  bill  was  drawn  28th  May :  on  29th  plaintiff  went  to  defendant, 
who  lived  in  the  countiy,  and  left  the  bill  for  acceptance.  In  June  plaintiff 
wrote  to  defendant's  solicitor,  Egerton,  saying  defendant  had  refused  to  accept 
the  bin,  dearing  his  assistance  to  get  payment  from  the  drawer.  Egerton 
apprized  him  when  the  legacy  was  to  be  paid,  and  Godfrey  having  received  it 
irithout  paying  plaintiff,  plaintiff  applied  to  defendant  to  return  the  bQl,  to 
which  defendant  replied,  that  having  also  been  applied  to  by  Qodbeft  mother 
to  send  it  her,  he  had,  to  avoid  trouble,  destroyed  it.  Plaintiff  brought  an 
action,  on  the  ground  that  the  destruction  was  tantamount  to  an  acceptance ; 
and  of  that  opinion  vras  Lord  Ellenborough,  and  verdict  for  plaintiff.  On  rale 
nisi  for  a  new  trial,  and  cause  shown,  Lord  Ellenborough  retained  hia  opinion ; 
and  Holroyd,  J.,  thought  that,  in  general,  destruction  was  equivalent  to  ac- 
ceptance ;  but  as  there  was  a  refusal  to  accept,  and  plaintiff  seemed  to  consider 
defendant  not  liable  in  June,  he  thought  there  ought  to  be  a  new  trial,  to  put 
the  facts  upon  the  record.  Bayley  and  Abbott,  Js.,  thought,  under  the  cir- 
cumstances, the  destruction  was  no  acceptance ;  and  rule  absolute.  Bayley, 
J.,  doubted  whether,  in  any  case,  destruction  would  do  more  than  subject  to 
an  action  of  trover. 

(64)  Mann  amd  othert  v.  Barfft  2  B.  &  A.  26.    Brankstone  used  to  draw 
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ance,  if  he  make  no  remonstrance  on  account  of  the  delay 
whilst  the  bill  is  kept,  or  when  it  is  returned  unaccepted.(64) 

And  if  the  holder  send  the  bill  by  post  to  the  drawee, 
and  thereby  make  him  his  agent,  qtuBre^  whether  any  negr 
lect  by  the  drawee  will  have  any  other  effect  than  that  of 
subjecting  the  drawee  to  a  special  action  for  the  negli- 
gence. (64) 

By  the  usage  of  trade,  a  banker  in  London  will  not  ren- 
der himself  responsible  by  retaining  a  cheque  drawn  on 
hhn  (65),  provided  he  return  it  at  any  time  before  five 
o^clock  in  the  evening  of  the  day  on  which  it  is  drawn. 

"f^And  a  banker  receiving  a  cheque  drawn  upon  him  by 
a  customer,  from  another  customer,  with  directions  simply 

on  defendants  for  wool  he  sent  them.    August,  1814»  pUintifis,  who  used  to 
eSacotuA  the  hills,  sent  one  hy  letter,  to  defendants,  and  defendants  returned  it 
•eeepted,  hut  sud  it  would  he  weU  for  the  future  if  plaintiffs  would  inquire 
whether  the  wools  were  delivered  to  the  carrier,  and  the  invoices  and  the 
cvrier's  admowledgiment  sent,  and  in  such  case  the  hills  would  he  accepted 
withirat  delay.    25th  Fehmary,  plaintiffs  sent  another  hill  for  acceptance, 
whieh  arrived  27th ;  hut  defendants,  not  having  received  remittance  of  the 
invoiee,  &c.,  omitted  returning  it  till  8th  March,  and  then  sent  a  letter  to  say 
tliey  could  not  accept,  hecause  they  had  not  received  the  invdoe,  Ac,  and  said 
tbey  had  kept  it  during  the  interval  on  a  promise  from  Brankstone  that  the 
mvoice  should  he  sent.    This  letter  arrived  11th  March,  on  which  day,  before 
its  anival,  plaintifh  sent  another  bill  for  acceptance,  making  no  mention  of 
the  oAher  bilL    Defendants  kept  both  bills  till  25th  March,  and  then  sent 
h^ck  both  unaccepted.    Plaintifiii  insisted  that  defendants'  conduct  amounted 
to  an  acceptance  of  both,  and  they  brought  an  action ;  but,  on  argument,  the 
Court  was  clear  against  plaintifEi ;  for,  as  they  knew  the  bills  would  be  ac- 
eepted  without  delay  if  the  invoices,  &c.,  were  sent,  they  must  have  concluded, 
from  the  delay,  that  defendants  were  waiting  for  them :  that  their  making  no 
remonstrance  when  they  wrote  on  11th  March  implied  that  they  so  considered 
it ;  and  their  making  no  reply  to  the  letter  of  the  8th  March  showed  that  they 
did  not  then  consido  silence  as  an  acceptance ;  and  had  they  meant  so  to 
consider  it,  they  should  at  once  have  written  to  say  so  to  defendants,  because 
that  would  have  prevented  defendants  keeping  the  second  bill,  and  would 
have  put  them  upon  getting  funds  for  the  first.    Nonsuit. 

(65)  Fernandez  v.  6/yiifi,  1  Campb.  426,  n.  In  this  case  it  was  decided 
thai,  by  the  custom  in  London,  a  banker  might  return  a  cheque  at  any  time 
before  five  o'clock  of  the  day  on  which  it  was  drawn.  And  although  the 
ciieqae  had  been  cancelled  by  mistake,  yet,  having  been  returned  within  the 
time,  the  banker  was  holden  to  be  discharged. 

o  2 
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to  place  it  to  his  account,  does  not  thereby  undertake  to 
pay  it.  (66) 

He  receives  it  pHmd  facie  as  the  agent  of  the  person 
paying  it  in,  and  is  only  bound  to  use  due  diligence  to  get 
it  paid.  (66) 

And  if  he  do  not  debit  the  one  customer  or  give  credit 
to  the  other,  but  send  the  latter  notice  within  a  reasonable 
time  that  it  is  dishonoured,  he  is  not  responsible.  (66) 

Giving  such  notice  on  the  following  day  is  sufficient.  (66)-f* 

An  acceptance  to  pay  when  remitted  for,  is  (67)  a  con- 
ditional acceptance. 

So,  an  answer  by  a  drawee  who  lived  in  London,  that  a 
ship  was  consigned  to  him  and  a  person  in  Bristol,  and  that 
till  he  should  know  to  which  port  the  ship  would  come  he 


t(66)  Bo^d  T.  JBm«r<oii  ami  o/Acrr,  2  Ad.  &  B.  184.  Defendants,  bankers 
at  Sandwich,  were  chsrged  with  baling  received  from  plaintiff  a  cheque  drawn 
on  them  by  Matson  their  customer,  and  promised  to  pay  or  give  plaintifT 
credit  for  it.  It  appeared  that  Matson,  who  kept  an  account  with  them,  gave 
plaintiff  a  cheque  on  them  for  397/.  1  It.  6<f.  on  November  18th,  1832.  About 
one  o'clock  on  the  19th,  plaintiff  took  this  to  the  bank  of  defendants,  with 
whom  he  also  banked,  and  gave  directions  as  to  providing  for  a  bill  to  the 
dertc,  and  while  he  was  writing  these  directions  plaintiff  laid  the  cheque  on 
the  counter,  saying,  "  Place  this  to  my  account."  The  clerk  said  nothing ; 
but,  knowing  that  Matson  was  indebted  to  the  bank,  took  the  cheque,  and 
did  not  debit  Matson  or  give  plaintiff  credit.  Next  morning  the  derk  was 
sent  to  Matson  to  ascertain  whether  he  had  paid  any  money  to  the  London 
correspondents,  which  he  sometimes  did,  but  he  failed  in  seeing  him*  At 
seven  the  same  evening  defendants  returned  the  cheque  to  plaintiff,  saying 
they  had  no  funds.  Upon  special  case  the  Court  held,  that  the  inference 
under  these  circumstances,  primd  facie  was,  that  the  cheque  was  left  with 
defendants  as  agents  of  plaintiff,  and  they  were  only  bound  to  use  due  dili- 
gence to  get  it  paid ;  but  if  they  received  it  as  agents  of  Matson,  and  the  deric 
had  told  plaintiff  it  would  have  been  paid,  the  dedaration  would  have  been 
supported :  that  if  the  notice  had  been  recdved  by  post  on  the  morning  of 
the  21st  it  would  have  been  in  time ;  and  the  Court  directed  a  nonsuit.  See 
also  KiUby  v.  WilUanu,  5  B.  &  A.  815.t 

(67)  Ba^urp  v.  Liuetit  Str.  1211.  The  drawee  accepted  a  biU  ^'Ibr 
Lissett  and  Galley,  of  Leghorn,  to  pay  as  remitted  from  thence  at  usance ;" 
and  it  was  objected,  in  an  action  against  him,  that  there  was  no  evidence  to 
show  he  had  a  remittance,  and  that  his  acceptance  was  conditional  only. 
Lee,  C.  J.,  dedaied  he  so  understood  it ;  but  he  left  it  to  the  jury,  and  they 
liiHind  for  the  defendant  upon  another  point,  and  gave  no  opinion  upon  this. 


Sec.  3.]  conditionaL  197 

could  not  accept,  connected  with  a  subsequent  answer  that 
the  biU  was  a  good  one,  and  would  be  paid  though  the  ship 
should  be  lost,  was  (68)  held  a  conditional  acceptance  only; 
it  being  clear  that  the  drawee  looked  for  an  opportunity  of 
reimbursing  himself,  and  had  three  events  in  contemplation, 
— the  ahip^s  arrival  at  Bristol,  her  arrival  at  London,  and 
her  loss :  in  the  two  latter  he  should  have  the  opportunity, 
and  therefore  accepted ;  in  the  former  he  should  not,  and 
did  not  accept. 

But,  an  answer  by  the  drawee,  that  he  would  pay  if  I.  S. 
would  not,  but  that  he  must  first  apply  to  him,  not  that  he 
thought  he  would  pay,  but  because  he  judged  it  right  to  put 
him  to  the  trial,  with  an  assurance  to  the  holder  that  he 
might  rest  satisfied  of  the  payment,  was,  before  1  &  2  Oeo. 
IV.,  held  (69)  an  absolute  acceptance. 


(68)  This  wts  the  case  of  Sproat  ▼.  Matthewi,  1  T.  R.  182.  The  ship  did 
arrive  at  London,  and  the  defendant  disposed  of  the  cargo :  hat  it  appear- 
ing that  upon  the  defendant's  answer  that  the  hill  woold  he  paid  though  the 
ship  should  he  lost,  the  plaintiff  noted  the  hill  for  non-acceptance.  BuUer,  J., 
held,  that  the  acceptance  was  conditional  only,  and  that  the  noting  showed 
the  plaintiff  did  not  choose  to  take  it,  and  he  directed  a  nonsuit.  And  upon 
a  rule  to  show  cause  why  there  should  not  he  a  new  trial,  the  Court — yiz., 
WiOes,  AshhuTst,  and  Buller,  Js. — concurred  that  the  acceptance  was  con- 
ditional only :  hut  Willes,  J.,  thought  if  there  were  a  donht  whether  it  was 
conditional,  or  whether  the  plaintiff  had  precluded  himself  from  insisting  upon 
it,  aU  the  facts  should  have  heen  left  to  the  jury,  and  he  was  therefore  of 
opinion  that  the  nonsuit  should  be  set  aside :  but  the  other  judges  thought 
£fferently,  and  the  rule  was  discharged. 

(69)  WUkimon  w.  Luiwidge,  Str.  648.  Two  bills  drawn  on  the  defendant 
were  sent  to  him  by  the  plaintiff's  agent  for  acceptance,  and  he  wrote  for 
answer,  *'  The  two  bills  which  you  sent  me  I  will  pay,  if  the  owners  of  the 
Queen  Anne  do  not :  and  they  living  in  Dublin  must  first  apply  to  them :  I 
hope  to  have  their  answer  in  a  week  or  ten  days.  I  do  not  expect  they  will 
pay  them,  but  I  judge  it  proper  to  take  their  answer  before  I  do,  which  I 
request  yon  wUl  acquaint  Mr.  Wilkinson  with,  and  that  he  may  rest  satisfied 
of  the  payment.''  He  afterwards  wrote,  "  I  have  not  had  an  opportunity  of 
sending  the  bills  to  the  owners  of  the  Queen  Anne,  but  will  take  the  first 
opportunity,  and  shall  then  remit  to  the  gentlemen  concerned,  according  to 
my  promise."  One  of  the  bills  he  paid,  but  being  sued  upon  the  other,  he 
eontended  that  his  acceptance  was  conditional  only,  to  pay  if  the  owners  of 
the  Queen  Anne  did  not ;  but  Raymond,  C.  J.,  held  it  an  absolute  acceptance, 
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If  a  man  purpose  making  a  conditional  acceptance  only 
and  commit  that  acceptance  to  writing,  he  should  be  careful 
to  express  the  conditions  therein ;  for  it  may  at  least  be 
doubted  whether  parol  evidence  of  such  conditions  would 
be  admissible ;  if  it  were,  the  onus  of  proving  them  would 
be  upon  the  acceptor,  and  the  proof  would  be  of  no  avail  if 
the  holder,  or  any  person  under  whom  he  claims,  took  the 
bill  without  notice  of  such  conditions,  and  gave  a  valuaUe 
consideration  for  it. 

A  conditional  acceptance  becomes  absolute,  as  soon  as  its 
conditions  are  performed. 

Thus,  an  answer  by  the  drawee,  that  he  could  not  accept 
until  a  navy  bill  should  be  paid,  was  thought  (70)  to  operate 
as  an  absolute  acceptance  upon  the  payment  of  the  navy 
bill. 

So,  an  answer  that  the  bill  would  not  be  accepted  till 
certain  goods  against  which  it  was  drawn  arrived,  was  held 
virtually  an  acceptance  when  they  did  arrive  and  were 
received.  (71) 

f  And  a  statement  by  the  drawee  that  if  he  had  the 

and  that  the  attempt  to  procure  payment  from  the  owners  of  the  Qaeen  Anne 
was  to  be  made  by  him,  and  was  wholly  for  his  benefit  and  aooomniodation« 
but  that  the  plaintiff  was  to  have  his  money  at  all  events.  The  jury  found 
accordingly  for  the  plaintiff. 

(70)  Pierton  v.  Dunlop,  ante,  p.  174. 

(71)  Miln  V.  Pr^t,  Holt,  181 ;  4  Camp.  393.  Indorsee  against  defend, 
ant  as  acceptor,  and  question  whether  what  defendant  had  written  or  said 
amounted  to  an  acceptance.  The  drawer  bought  wheat  for  defendant,  and  in 
a  letter  to  him  defendant  said  he  would  accept  bills  for  it  when  they  received 
notice  that  the  wheat  was  shipped ;  this  letter  had  been  shown  to  plaintiff 
(before  he  took  the  bill) :  when  the  bill  was  presented  for  acceptance, 
defendant  said  he  would  not  accept  till  the  wheat  arrived ;  the  wheat  after- 
wards arrived,  and  defendant  accepted  it,  and  sold  it.  Gibbs,  C.  J.,  vraa 
dear  that  the  letter  would  have  been  no  acceptance,  had  it  not  been  shovrn 
to  plaintiff;  but  he  said  a  conditional  acceptance  was  valid  if  the  oonditions 
were  performed:  this  wheat  arrived,  and  defendant  had  it  and  sold  it;  and 
he  was  clear  what  defendant  had  done  was  equivalent  to  an  acceptance ;  and 
verdict  for  plaintiff,  f  But  in  the  Bunk  qf  Ireland  v.  Archer,  11  M.  &  W. 
390,  Parke,  B.,  in  delivering  the  judgment  of  the  Court,  says  that  the  report 
in  Holt,  from  which  this  abridgment  is  taken,  is  evidently  inaccuratcf 
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means  he  would  have  accepted  certain  bills  when  pre- 
sented, but  he  had  not  then  been  able  to  get  the  money 
from  France ;  and  that  he  had  told  the  holder's  clerk,  that 
he  would  pay  the  bills  when  he  got  the  funds ;  and  that  he 
would  haTO  paid  them  subsequently  but  for  the  holder's 
intemperance  and  reports  spread  by  him  (72),  was  held 
to  operate  as  a  conditional  acceptance,  and  that  when  the 
funds  came  to  his  hands,  the  drawee  was  liable.f 

Bot  if  the  drawee  say  he  cannot  accept  without  farther 
directions  from  I.  S.,  and  I.  S.  afterwards  desire  him  to 
accept,  and  draw  upon  A.  B.  for  the  amount,  the  (73) 
mere  drawing  upon  A.  B.  will  not  make  this  an  accept- 
ance, although  the  actual  payment  of  the  bill  upon  him 
may. 

An  acceptance  varying  from  the  tenor  differs  from  it 


t(72)  Memdiiabal  y,  Maehado,  3  M.  &  Sc.  841.  Action  against  defendant 
K  the  acceptor  of  thirty-seven  biUs,  drawn  on  him  hj  Gandiola,  It  appeared 
that  defendant  vma  the  Consul-Genera]  for  Spain,  at  the  French  Court,  and  under 
a  treaty  a  sum  was  transferred  to  him  to  meet  the  claims  of  some  Spanish  subjects. 
The  pUdntiff,  at  the  request  of  Gandiola,  the  Spanish  minister,  advanced  to  the 
Spaoiah  goyemment  a  large  sum  on  the  security  of  this  fund,  and  Gandiola 
drew  thne  bills  on  defendant,  which  he  refused  to  accept,  and  on  which  he 
vis  sofaeequently  arrested.  A  witness  stated  that,  after  his  arrest,  he  had  a 
oonvenation  with  defendant,  in  which  he  said,  that  if  he  had  had  the  means 
be  woold  have  accepted  the  bills  when  presented ;  but  that  he  had  not  then 
been  able  to  get  the  money  from  France,  that  he  had  told  plaintifif's  clerk  that 
be  would  pay  the  bills  when  he  got  the  funds ;  and  he  added,  he  would  have 
paid  them  subsequently  but  for  what  he  considered  the  intemperance  of  plain- 
tiff, and  the  reports  circulated  by  him  derogatory  to  his  honour.  It  being 
admitted  that  the  funds  had  come  to  defendant's  hands,  Park,  J.,  held  that 
this  was  a  conditional  acceptance,  and  the  condition  having  been  performed 
by  the  arrival  of  the  funds,  defendant  was  liable :  and  on  motion  the  Court 
ooncuned  in  that  opinion,  and  refused  a  rule  msi  for  a  new  trial.f 

(73)  Smith  and  another  v.  Nusen  and  another,  1  T.  R.  269.  Taubert 
ordered  goods  of  the  defendants,  and  desired  them  to  draw  on  the  plain- 
tifis  for  the  amount,  which  they  did :  the  plaintiffs  wrote  two  letters  to  the 
defendants,  one  saying  they  could  not  accept,  because  the  defendants  had  sent 
iDore  goods  than  were  ordered,  but  that  they  had  written  to  Taubert  for 
Anther  directions ;  the  other,  saying  they  had  written  to  Taubert,  and  were 
waiting  his  answer  before  they  could  accept,  but  had  desired  the  holder  to 
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either  in  the  (74)  simi,  the  (75)  time,  the  (76)  place,  o 
(77)  mode  of  payment. 

The  eflbct  of  accepting  a  bill  in  such  a  way  as  to  make 
it  payable  at  a  banker's,  or  elsewhere  than  at  the  drawee^a 
residence  or  place  of  bosuiess  (78),  has  been  matter  of  great 
controversy  and  difference  of  opinion ;  but  the  point  is  now 
settled  by  1  &  2  Geo.  IV.  c.  78.  (79) 

By  that  statute,  if  the  acceptance  merely  make  it  pay- 
able at  a  particular  house,  without  any  further  expreaaion 
in  such  acceptance,  it  is  to  be  deemed  a  genenl  accept- 
ance. (79) 


keep  the  bill ;  in  the  mean  time,  Tanbert  denred  the  plaintift  to  accept,  mad 
draw  on  GoTertt  lor  the  amount :  they  accordingly  drew  on  Gorerta,  who 
rdiiaed  to  accept,  and  upon  that  they  paid  the  bill  for  the  honour  of  the 
defendanta,  and  brought  an  action  againat  them  for  money  paid ;  the  plaintiA 
had  a  Terdict ;  but  the  defendanta  moYcd  for  a  new  trial,  on  the  ground  thai 
the  drawing  on  Ooverta  waa  an  acceptance  of  the  bill  drawn  by  the  defend- 
anta. S§d  ptr  Cmr,  **  What  the  plaintift  did,  did  not  amount  to  an  accept, 
ance ;  they  never  meant  to  make  themsdrea  liable,  unless  the  bill  they  drew 
wu  accepted  and  paid,"  and  a  rule  was  reftised. 

(74)  Vide  Wigerri^t  t.  JTmim,  enlr,  p.  178,  note  (16). 

(75)  Vid§  WmUttr  ▼.  Atwood^  mi«,  p.  178,  note  (16). 

Poim  ▼.  ffin/fr,  1  Tkont.  420.  The  drawee  altered  the  time  of  payment 
of  a  bin  finom  one  month  to  two,  and  accepted  it ;  the  holder  kept  it  the  two 
months  and  then  presented  it  Uxs  payment ;  the  Court  held  that  this  waa  an 
acquiescence  in  the  alteration,  and  the  holder  having  brought  an  action  on 
the  case  againat  the  acceptor  for  having  mutilated  the  bill,  they  directed  a 

nonsuit. 

(76)  BMop  V.  Odity,  and  Smiih  ▼.  Da  Is  ^bn/cM,  poH. 

(77)  Fub  PetU  v.  BiMon,  mie,  p.  178,  note  (16). 

(78)  See  jwtf,  chap.  7. 

(79)  By  1  &  2  Geo.  lY.  c.  78,  after  1st  August,  1821,  if  any  person  ahaH 
accept  a  bSU  of  exchange,  payable  at  the  house  of  a  banker  or  other  place, 
without  further  expression  in  his  acceptance,  such  acceptance  shall  be  deemed 
and  taken  to  be,  to  all  intents  and  purposes,  a  general  acceptance  of  such  bill ; 
but,  if  the  acceptor  shall  in  his  acceptance  express  that  he  accepts  the  bill 
payable  at  a  banker's  house  or  other  place  only,  and  not  otherwiae  or  else- 
where, such  acceptance  shall  be  a  qualified  acceptance  of  such  bill,  and  the 
acceptor  shall  not  be  liable  to  pay  the  said  bill,  except  in  default  of  payment 
when  such  payment  shall  have  been  first  duly  demanded  at  such  banker's 
house  or  other  place. 
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fThough  the  bill  be  drawn  payable  at  a  particular 
house.  (80)  f 

If  he  make  it  payable  at  that  house  on/y,  **^  and  not 
otherwise  or  elsewhere,^  it  is  a  qualified  one.  (79) 

-pBut  an  acceptance  payable  at  a  particular  house, 
without  any  further  expression,  is  a  general  acceptance 
only  as  against  the  acceptor,  and  not  as  against  the  drawer 
or  indorsers,  especiaUy  if  the  bill  be  drawn  payable  at  a 
particular  pLice.  (81)  *f 

Where  it  operates  as  a  general  acceptance,  a  neglect  to 
present  for  payment  on  the  day  it  becomes  due,  or  within  a 
reasonable  time  afterwards,  will  not  throw  the  loss  upon 
the  holder  and  discharge  the  acceptor ;  though  the  house 
fiul  in  the  interim,  with  money  in  their  hands  of  the  ac* 
ceptor  to  the  amount  of  the  bill :  for,  upon  a  general  ac- 
ceptance, no  neglect  to  present  for  payment  will  discharge 
the  acceptor;  and  an  acceptor  should  see  from  time  to 
time  how  his  account  with  the  house  stands,  and  what  bills 
aie  paid.  (82) 

And  a  total  neglect  to  present  it  there  will  not  exonerate 
the  acceptor  from  paying  the  principal ; 

But  it  will  from  paying  the  interest.  (83) 


t  (80  Selby  ▼.  Eden,  and  Payh  t.  BM,  poit,  chap.  7. 

(81)  Oibb  ▼.  Mather,  pottf  cbap.  7.t 

(82)  T\armer  ▼.  Harden,  Rj.  &  Mood.  215 ;  4  B.  &  C.  1.  Two  bfllt 
were  drawn  on  defendant,  dae  2l8t  and  3l8t  Angnst:  defendant  accepted 
Uiem  "  payable  at  Manh  and  Ck>/s."  Manh  and  C!o.  stopped  pAyment  13tli 
September.  Defendant  had  money  in  their  hands  beyond  the  amount  of  the 
biUs,  from  the  time  the  bills  became  due  till  Marsh  and  Co.  failed.  The  bills 
were  not  presented  at  all  at  Manh  and  Co.'s,  and  they  were  not  presented  to 
defendant  till  2l8t  September.  It  was  insisted,  that  as  the  bills  would  have 
been  paid  had  plaintiff  presented  them  at  Marsh  and  Co.'s  before  13th  Sep- 
tember, plaintiff  ought  to  bear  the  loss.  Abbott,  C.  J.,  thought  otherwise, 
bat  saTed  the  point ;  and  on  motion  for  nonsuit  the  Court  agreed  with  him, 
that  as  this  was  to  stand  as  a  general  acceptance,  plaintiff  was  under  no  obli- 
gatioa  to  present  the  bill  at  Marsh  and  Co.'s ;  and  if  not,  he  was  not  guilty  of 
wbat  the  law  calls  laches :  he  had  only  omitted  doing  what  he  was  not  bound 
to  do. 

(83)  PhiitipM  ▼.  Franklin,  p<ut 
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Though  any  acceptance  varying  fix>m  the  tenor  will  bind 
the  person  making  it,  the  holder  of  a  bill  is  entitled  from 
the  undertaking  of  the  drawer  and  indorsers  to  expect  an 
absolute  acceptance  by  the  drawee  (84) ;  (or,  if  there  be 
several  not  connected  in  partnership,  by  (85)  each),  for  the 
payment  of  the  full  (86)  sum  of  money  mentioned  therein  (87) 
according  to  its  tenor ;  specifying  (88)  (if  none  be  mentioned 
for  the  purpose)  a  place  for  its  payment,  and  (89)  express* 
ing,  if  the  bill  be  payable  within  a  limited  time  after  sight, 
the  time  of  its  presentment  for  acceptance :  and  he  may 
reject  any  other. 

If  upon  the  offer  of  any  other  acceptance  the  holder  do 
any  act  expressing  a  refusal  to  take  it,  as,  if  he  give  notice 
to  any  of  the  antecedent  parties  generally  that  acceptance 
is  refused,  or  if  he  note  or  protest  the  bill  for  non-accept- 
ance»  the  offer  (90)  is  not  binding. 

But,  protesting  a  foreign  bill  upon  the  refusal  to  give  a 
written  acceptance  will  be  no  waiver  of  a  previous  parol 
acceptance,  if  the  holder  were  ignorant  of  that  acceptance 
when  he  made  the  protest.  (91) 

There  is  a  case  (92),  however,  in  which  it  has  been  sup- 

(84)  Mar.  2Dd  ed.  22. 

(85)  Molloy,  B.  2»  c.  10,  ss.  18,  19 ;  Mar.  2nd  ed.  16. 

(86)  MoUoy,  B.  2,  c.  10,  s.  20  ;  Mar.  2nd  ed.  17  ;  Beawes,  s.  218,  p.  443. 

(87)  MoUoy,  B.  2,  c.  10,  8.  28  ;  Mar.  2nd  ed.  21 ;  Beawes,  8.  221,  p.  444. 
See  Boehm  t.  Oareuu,  1  Campb.  425,  where  Lord  EUenborongh  held  thai 

the  holder  was  not  bound  to  take  an  acceptance  to  pay  in  a  different  kind  of 
corrency  Irom  that  mentioned  in  the  bill. 

(88)  Muiford  v.  Walcoi,  Lord  Raym.  575,  per  Holt,  C.  J. :  "  If  a  biU  be 
payable  at  London,  and  the  person  on  whom  it  is  drawn  accept  it,  bat  names 
no  house  where  he  will  pay  it,  the  party  that  has  the  bill  is  not  bound  to  be 
satisfied  with  this  acceptance."    f  See  Gibb  t.  Maiiker,  8  Bing.  223.  f 

(89)  Beawes,  p.  452.  Where  a  bill  is  drawn  payable  at  so  many  days' 
sight,  the  acceptance  must  express  the  day  it  is  made. 

(90)  Sproat  v.  Maithewt,  ant;  p.  197,  note  (68),  and  Beniinek  t.  Dorrtew, 
po9t,  p.  205,  note  (100). 

(91)  Fairl9%  y.  Herring,  ante,  p.  187,  note  (44). 

(92)  Price  ▼.  Shuie,  Beawes,  s.  222,  1st  ed.  p.  444 ;  Moll.  B.  2,  c.  10,  s. 
28.  A  bill  was  drawn  payable  the  1st  of  January,  and  the  drawee  accepted 
it  to  \wy  the  1st  of  March  ;  the  holder  struck  out  the  1st  of  March,  and  sub- 
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posed  to  have  been  deeidedy  that  if  the  holder  strike  out  an 
acceptance  which  varies  from  the  tenor  of  the  bill,  and  sub- 
stitute an  acceptance  according  to  the  tenor,  he  may  after- 
wards restore  the  acceptance  he  struck  out,  and  that  such 
acceptance  will  continue  binding;  but  it  has  (93)  been 
doubted  whether  the  determination  went  farther  than  to 
decide,  that  the  alteration  in  the  acceptance  (though  it 
annulled  the  acceptance  and  discharged  the  acceptor)  did 
not  destroy  the  obligation  of  the  bill  as  to  the  other  parties. 

An  alteration  in  a  material  point  certainly  vacates  an 
acceptance.  (94) 

And  an  alteration  by  substituting  or  adding  a  new  place 
for  payment  is  an  alteration  in  a  material  point.  (94) 

ttituted  the  lit  of  January,  and  sent  the  biU  for  payment  on  that  day,  which 
the  acceptor  refiued :  the  holder  then  struck  out  the  first  of  January  and 
restored  the  1st  of  March ;  and  in  an  action  on  this  biU,  the  question  was, 
Whether  these  alterations  did  not  destroy  the  bill.  And  Pemberton,  C.  J.» 
ruled  that  they  did  not. 

(93)  In  Moiter  y.  Miiler,  4  T.  R.  330,  Lord  Kenyon,  in  commenting 
on  the  case  of  Price  v.  SkuU,  observes,  that  the  books  do  not  say  against 
whom  the  action  was  brought;  and  it  could  not  have  been  against  the 
acceptor,  because  his  acceptance  was  struck  out  by  the  party  himself  who 
brought  the  action ;  and  be  concludes,  "  that  on  the  perMu  to  whom  the  biU 
was  directed  refusing  to  accept  the  bill  as  it  was  originally  drawn,  the  holder 
resorted  to  the  drawer;"  however  Buller,  J.,  4  T.  R.  336,  says,  he  cannot 
consider  this  case  in  any  other  light  than  as  an  action  against  the  acceptor, 
because  the  books  only  state  what  passed  between  the  holder  and  the 
acceptor. 

(94)  THdmarsh  v.  Grover,  1  M.  &  S.  735.  Defendant  accepted  a  bill 
''payable  at  Bloxam  and  Co.'s/'  Bloxam  and  Co.  failed ;  the  holder  struck 
out  their  names,  and  without  defendant's  knowledge  or  consent  inserted 
"Esdailes.*' — ^The  point  was  reserved  whether  this  alteration  vacated  the 
acceptance,  and  the  Court  held  it  did,  and  ordered  a  nonsuit  to  be  entered. 

Coufie  V.  HaUaUt  4  Bam.  &  Aid.  197.  Indorsee  against  acceptor.  It 
appeared  that  the  acceptance  was  general,  and  that  the  drawer,  without  the 
acceptor's  knowledge,  added  to  the  acceptance, "  payable  at  Mr.  B.'s,  Chisweli 
Street,"  and  on  the  ground  that  this  was  a  material  alteration,  and  vacated 
the  acceptance,  verdict  for  defendant.  Motion  for  a  new  trial;  but  the 
Court  thought  the  verdict  right,  for  this  alteration  would  lead  to  a  present, 
ment  at  B.'s,  not  at  defendant's,  and  the  bill  might  be  treated  as  dishonoured, 
and  defendant  be  arrested  thereon,  without  any  presentment  where  defendant 
would  expect  it ;  and  rule  refused. 
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fEyra  smce  the  sUtute  1  &  2  Oeo.  IV.  e.  78.  (95) 
Unless  it  be  made  with  the  consent  of  the  parties.  (96)-f- 
An  acceptance  once  completed  and  issued  (97)  cannot  be 
revoked. 

And  there  are  cases  (98)  in  which  it  was  held,  that  if 

t  (95)  MmMmioth  t.  Hmginm^  mmi§^  p.  122  ;  DeUrvme  ▼.  Wtik^rkjf^  m/e, 
p.  122;  Crotty  ▼.  Hodgm^  4  M.  &  Gr.  561. 

(96)  Stnau  t.  JJoyd^  M.  ft  M.  292 ;  Detbnwe  T.  Weikerky,  mte,  p.  122.t 

(97)  See  Mtrius,  p.  20,  and  the  cases  meiitioiied  in  the  next  two  notes  ; 
tand  GrmU  ▼.  Hmmi,  mmtt,  p.  175.t 

(98)  Tkormtom  tmd  mutiker  t.  Dick  mtd  mtoiker,  4  Bsp.  N.  P.  C.  270.  ▲ 
bOl  drawn  on  the  defendants,  payable  three  months  alter  sight,  was,  on  the 
1st  of  October,  left  with  them  by  the  plaintifls  for  acceptance.  It  was  not 
ealled  for  until  the  11th ;  when  it  appeared  thai  the  words,  **  Accepted  the 
1st  of  Oct.  1799.  Q.  Dick  and  Co."  had  been  written  upon  the  bill,  and 
afterwards  nearly  obliterated  by  ink.  The  words,  howeter,  were  stiU  legible. 
At  the  time  of  drawing  the  bill  the  defendants  were  in  advanee  to  the  drawer. 
The  plaintifls,  as  indorsees,  sued  the  defendants  as  aoceptms.  The  accept* 
ance  and  snbseqnent  canceDation  were  admitted :  and  the  only  question  was, 
whether  the  cancellation,  baring  been  made  befmre  the  re-deliTery  of  the  Inll, 
had  discharged  the  acceptor.  Lord  Ellenborongh  said,  that  if  a  party  onoe 
accepted  a  bill  he  had  done  the  act,  and  could  not  retract ;  and  that  there 
was  no  diflference  in  point  of  legal  effect,  whether  the  bill  were  payable  after 
sight  or  after  date.  Verdict  for  the  plaintiff^. — TYhmmer  ▼.  Oddie  was  cited : 
in  that  case,  however,  the  dedaration  contained  counts  against  the  drawee  for 
having  matilated  the  bill. 

TYimmer  y.  Oddie,  1800.  A  bill  was  left  for  acceptance  and  accepted,  but 
the  acceptance  was  afterwards  cat  off,  and  the  bill  returned  in  that  mutOated 
state.  Lord  Kenyon  was  cleariy  of  opinion,  that  the  acceptance  once  made 
could  not  be  revoked,  and  that  the  acceptor  was  still  bound.  This  case  was 
cited  in  Bemtimek  v.  Dorrien,  6  East,  200,  and  the  Hambai|^  ordinance  was 
referred  to  as  baring  been  recognized  by  Lord  Kenyon  to  be  the  law  of 
merchants  here :  and  Lord  EUenborough  said,  **  The  rule  is  certainly  laid 
down  in  the  Hamburgh  ordinance  as  stated,  that  an  acceptance  onoe  made 
cannot  be  revoked ;  though,  to  be  sure,  that  leaves  the  question  open  as  to 
what  is  an  acceptance,  whether  it  be  perfected  before  the  delivery  of  the 
bill."  And  Lawrence,  J.,  in  the  case  last  mentioned,  6  East,  201,  said, 
"  When  the  general  question  shall  arise,  it  will  be  worth  considering  how  that 
which  is  not  communicated  to  the  holder,  can  be  considered  as  an  acceptance 
while  it  is  yet  in  the  hands  of  the  drawee ;  and  where  he  obliterates  it  before 
any  communication  made  to  the  holder."  From  this  it  would  appear,  that 
Mr.  J.  Lawrence  had  taken  the  same  view  of  this  question  as  Pothier,  who 
cites  from  La  Serra,  c.  10,  a  case  where  the  holder  of  a  bill  baring  left  it  for 
acceptance,  the  drawee,  before  he  returned  it,  cancelled  an  acceptance  which 
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the  drawee  wrote  an  acceptance  upon  a  bill  he  could  not 
afterwards  cancel  it,  though  he  cancelled  it  whilst  the  bill 
remained  in  his  possession  and  before  it  had  been  called 
for  by  the  holder.  But  the  contrary  has  since  (99)  been 
decided. 

And  before  this  decision  it  was  adjudged,  that  if,  upon 
such  a  cancellation!  the  holder  noted  the  bill  for  non- 
acceptance,  he  (100)  precluded  himself  from  insisting  that 
the  acceptance  was  binding. 


he  bad  written  and  signed  upon  it,  and  it  was  adjudged  that  this  acceptance 
was  annolled :  and  observes,  *'  La  nuson  est,  que  le  conconrs  de  Tolont^  qui 
fonne  nn  contrat,  est  nn  ooncours  de  volont^  que  les  parties  se  sont  r^proque- 
ment  d^daiees ;  sans  cela,  la  Tolont^  d'une  partie  ne  pent  acqu^rir  de  droit 
^  Fantre  partie,  ni  par  cons^uent  6tre  irrevocable.  Suivant  ces  principea, 
poor  qne  le  contrat  entre  le  propri^taire  de  la  lettre  et  celui  sur  qui  die  est 
tirfe  soit  parfait,  il  ne  suffit  pas  que  celui-ci  ait  eu  pendant  quelque  temps  la 
volonte  d*accepter  la  lettre,  et  qu'il  ait  ^crit  au  bas  qn*il  Tacceptoit;  tant  qu'il 
a'a  pas  d^dar^  oette  volont^  au  porteor,  le  contrat  n*est  pas  parfait ;  il  pent 
changer  de  Tolont^,  et  rayer  son  acceptation." — Traite  du  Contrat  de  Change, 
part  1,  ch.  iii.  s.  3,  pi.  44. — See  also  Emerigon,  Traits  des  Assurances,  ch.  ii. 
s.  4,  p.  45,  who  observes,  that  La  Serra  ''  pose  en  maxime,  que  tant  que 
Taooeptant  est  maitre  de  sa  signature,  c'est-Sudire,  qu'il  n'a  pas  ddivr6  la 
lettre  de  change,  il  pent  rayer  son  acceptation." 

(99)  Co9  T.  TVoy,  5  B.  &  Aid.  474.  A  bill  on  defendant  and  Co.  for 
938/.  16iff.  lOil.,  payable  sixty-one  days  after  sight,  was  put  into  their  bill-box 
for  acceptance  the  24th  of  May,  1820 ;  they  wrote  an  acceptance  upon  it,  and 
dated  it  24th  May,  1820 ;  the  bUl  was  not  caUed  for  till  the  27th  of  May,  and 
before  that  time  the  acceptance  was  erased  by  inking  it  over :  when  or  by 
whom  that  was  done  did  not  appear.  Plaintiffs  brought  an  action  on  the 
ground  that  the  writing  the  acceptance  bound  the  drawee,  and  that  he  c6uld 
not  afterwards  cancel  his  acceptance :  but,  on  case,  the  Court  were  dear  the 
acceptance  might  be  cancelled  at  any  time  before  it  was  delivered  out  by  the 
drawee,  and  they  ordered  the  postea  to  be  delivered  to  the  defendant. 
Plaintiff  had  leave  to  turn  the  case  into  a  special  verdict. 

(100)  Benimek  v.  DorrUn  and  another,  6  East,  192.  Action  by  indorsee 
against  defendants  as  acceptors  of  a  bill,  was  referred ;  and  the  arbitrator, 
after  redting  in  his  award  that  the  plaintiff,  on  the  3l8t  of  May,  left  the  biU 
with  the  defendants  for  acceptance,  that  they  signed  an  acceptance  thereon, 
but  that,  on  the  1st  of  June,  and  btfore  the  bill  teat  called  for ,  they  cancelled 
that  acceptance,  and  that  the  plaintiff  thereupon  noted  the  bill  for  non-accept* 
ance,  declared  himself  to  be  of  opinion,  that  by  such  noting  the  plaintiff  had 
prcdaded  himself  from  insisting  that  the  defendants  had  bound  themselves  to 
pay  the  bill,  and  therefore  awarded  in  favour  of  the  defendants.    A  rule  nisi 
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And  if  an  acceptance  be  strack  out  before  a  biU  left  for 
acceptance  is  caDed  for,  the  drawee  is  not  compellable  to 
show  in  evidence  why  it  was  struck  out,  or  when,  or  by 
whom.  (101) 

And  it  makes  no  diflerence  though  the  bill  be  left  beyond 
the  usual  time  with  the  drawee,  if  the  delay  be  imputable 
not  to  the  drawee  but  to  the  holder. 

"f" A  cancellation  by  mistake  of  an  acceptance  by  a  banker 
in  London,  at  whose  bank  it  is  made  payable  by  his  cus- 
tomer, wiU  not  vacate  the  acceptance.  (102) 

Nor  will  it  discharge  the  drawer  or  indorsers.  (102) 

And  a  banker  so  cancelling  an  acceptance  does  not  be- 
come irrevocably  liable  to  pay  it ;  he  may  before  the  party 
calls  for  payment,  or  notice  to  him  of  the  cancellation,  indi- 
cate on  the  bill  that  it  was  cancelled  by  mistake.  (103) 

At  least  if  the  acceptance  remain  legible.  (lOS)*!* 

was  obtained  for  tetting  aside  tbis  award,  on  the  ground  that  the  acceptance 
was  irrevocable.  But,  after  cause  shown,  the  Court  held  that  whether  such 
acceptance  could  or  could  not  be  revoked,  the  plaintiff  had,  at  all  events,  by 
noting  the  biU  for  non-acceptance,  precluded  himself  from  contending  that 
the  acceptance  was  valid.  Rule  discharged.  See  Sproat  v.  Matthewt^  ante, 
p.  197,  note  (68). 

(101)  See  Cox  v.  TVoy,  m/e,  p.  205. 

t  (102)  Novelli  v.  JBofti,  2  B.  &  Ad.  757.  Defendant  indorsed  to  plaintiff 
for  goods,  two  foreign  bills  drawn  by  Bodin  and  Co.  on  Marshall,  with  a 
reference  to  Messrs.  Heath  in  case  of  need.  Marshall  accepted  them,  pay- 
able at  Messrs.  Glyn's,  the  bankers,  in  London,  and  at  maturity  they  were  pre- 
sented to  a  clerk  at  Glyn's  for  payment,  who  marked  through  the  acceptances, 
but  immediately  afterwards  a  memorandum  was  written  by  him  in  the  margin, 
**  Cancelled  by  mistake,"  and  they  were  returned  unpaid.  Messrs.  Heath,  who 
would  otherwise  have  paid  them,  then  refused  to  do  so  because  they  had  been 
cancelled,  but  the  acceptors  afterwards  re-accepted  them.  Defendant  dted 
the  drawers,  indorsers,  and  plaintiff  before  the  French  court  in  order  to  obtain 
a  gnarantee  against  the  bills,  but  that  Court  held  it  operated  as  a  suspension 
of  remedies  agunst  the  acceptor,  and  the  other  parties  were  therefore  dis- 
charged, and  this  was  confirmed  on  appeal.  Plaintiff,  however,  having  sued 
defendant  for  the  balance  of  the  account  here,  the  Court  of  King's  Bench, 
on  special  case,  held,  that  this  was  a  mistake  of  the  English  law,  and  that 
the  remedy  was  not  suspended  or  affected.    Postea  to  plaintiff. 

(103)  Warwick  v.  Rogert  and  otherM,  5  M.  &  Gr.  340.  A  foreign  bill 
having  been  accepted  payable  at  defendants',  who  were  bankers  in  London, 
on  the  day  it  became  due  it  was  placed  by  the  holder's  bankers  in  defendants' 
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The  obligation  also  of  a  complete  acceptance  may  be  (104) 
waived. 
This  waiver  may  be  either  expressed  or  implied. 

drawer  at  the  clearing-house.  They,  having  funds,  cancelled  the  acceptance 
hj  dnwiog  lines  across  it,  leaving  it  legible,  bat  afterwards,  in  the  coorse  of 
the  daj,  the  acceptor  finding  himself  insolvent  gave  them  notice  not  to  pay  it, 
whereupon  they  wrote  on  it,  **  Cancelled  by  mistake— orders  not  to  pay."  They 
iab6eq[DentIy  in  due  course  returned  it  to  plaintiff's  bankers  in  this  state. 
Aisampsit  was  thereupon  brought  against  them  by  him,  alleging  that  they  pro- 
Bmed  plaintiff  that,  until  they  detennined  whether  they  would  pay  the  bill,  they 
would  ose  due  care  to  prevent  the  aoceptanee  being  defaced,  pay  the  amount, 
or  return  it  without  being  cancelled,  but  that  through  their  want  of  care  it 
was  defiu»d,  and  they  then  x«fosed  payment  and  retomed  it  canceUed.  There 
were  ahocoonta  for  money  had  and  received,  and  upon  an  account  stated.  The 
jury  found  a  spedal  verdict  setting  forth  the  facts,  and  also  that  it  is  usual  to 
cueel  bills  in  tfaia  mode,  and  when  a  cancellation  has  occurred  ihramgk  error 
orawlailf  the  same  has  been  indicated  by  writing  on  the  bill,  and  that  in 
this  instance  certain  persons  to  whom  it  had  been  referred  by  one  of  the 
iodonees  in  ease  of  need,  refused  to  meet  it,  assigning  the  cancellation  as  the 
reason.  After  argument  and  time  to  consider,  the  Court  held,  that  defend- 
SBti'  promise  was  only  a  qualified  ooe  to  return  the  bill  if  not  paid  nncan- 
eeOed,  **  wmteu  emteelled  by  error  or  mistake  ;**  that  a  banker  wrongfully 
retaining  a  bill  beoomes  liable  to  damages  for  his  breach  of  duty,  but  it  does 
not  hnpoae  a  duty  to  pay,  it  being  always  optional  whether  he  vrill  pay  or 
not  till  he  actually  pays;  and  defendants  were  not  liable  on  the  special 
eoonts,  nor  on  the  second  count,  as  they  had  never  assented  to  hold  the 
money  to  plaintiff's  use.    Judgment  for  defendants.f 

(104)  Vide  Walpote  v.  PuUeney,  and  Black  v.  Peete,  and  Maeom  v.  JETim/, 
pui,  p.  208  ; — and  in  Dmgwail  v.  Dtmtiery  poit,  p.  212,  n.  (1 16),  the  whole 
Cooit  held,  that  though  nothing  short  of  an  express  agreement  would  dis« 
^rge  the  acceptor,  an  express  agreement  would,  f  As  to  the  requisites  of 
a  plea  of  vraiTcr,  see  Steele  v.  Harmer,  14  M.  &  W.  lS6.t 

Whatley  v.  TVicilfr,  1  Camp.  35.  The  indorsees  of  a  bill,  knowing  that  it 
had  been  accepted  for  the  accommodation  of  the  drawer,  and  possessing  g^oods 
of  the  drawer's  from  the  produce  of  which  they  expected  payment,  said  (at  a 
meeting  of  the  acceptors'  creditors),  that  "  they  looked  to  the  drawer,  and 
should  not  come  upon  the  acceptors :"  in  consequence  of  which  the  latter 
ssdgned  their  property  for  the  benefit  of  their  creditors,  and  paid  them  15t. 
in  the  pound.  The  drawer's  goods  proved  to  be  of  little  value,  and  he 
became  insolvent,  upon  which  the  indorsees  sued  the  acceptors.  Lord  Ellen- 
borough  said,  **If  the  plaintiff's  language  amounted  to  an  unconditional 
renunciation  of  all  claim  upon  the  acceptors,  whereby  the  latter  had  entered 
into  the  arrangement  with  their  creditors,  the  acceptors  were  discharged ;  if 
only  to  a  conditional  promise,  not  to  resort  to  the  acceptors  if  satisfied  else- 
where, they  were  not."    The  jury  found  for  the  plaintiflb. 
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An  (105)  agreenient  to  consider  an  acceptance  as  at  an 
end,  or  a  (106)  message  to  the  acceptor  iqwn  an  acconuno- 
dation  bill,  that  the  bosiness  was  settled  with  the  drawer, 
and  he  need  give  himself  no  further  trouble,  is  an  express 
waiver;  the  receipt  (107)  of  the  known  consideration  of 
the  acceptance,  an  implied  one. 

But  a  deelarati<m  by  the  holder  that  he  should  look  to 
the  drawer  for  payment,  and  that  he  wanted  no  more  of 
the  acceptor  than  another  debt,  not  connected  vrith  the 
bill,  will  not  be  sufficient  to  discharge  the  acceptor.  (108) 


(105)  W9^9U  ▼.  PmUmtf,  dted  DongL  236,  237—248,  249.  Wa^pole 
lield  a  bill  accepted  by  Pnttenej,  but  agreed  to  eoBadcr  hit  aeeeiitiiiee  at  at 
an  end,  and  wrote  in  hit  bill-book,  opponte  the  entry  of  thit  bill, "  Mr.  Pol. 
tcney't  acoeptanoe  at  an  end."  Wa^pole  kept  the  bill  from  1772  to  1775, 
without  calling  upon  Polteney,  and  then  brooght  thit  action.  The  jury  found 
a  TCidict  for  the  plaintiir;  but  the  Court  of  Exchequer  thought  the  verdict 
wrong,  and  granted  a  new  trial,  upon  whidi  the  jury  found  for  the  defendant. 

(106)  Black  T.  Pt^,  cited  DougL  236,  237—248,  249.  Bladi  aneated 
Peele  at  acceptor  of  abill  drawn  by  DaUat ;  but  on  finding  that  the  aoceptanoe 
wat  an  aooommodation  one,  hit  attorney  took  a  security  from  DaUat,  and  aent 
word  to  Pede  that  he  had  settled  with  DaDat,  and  that  Pede  need  gi^  him« 
self  no  foither  trouble.  Dallas  afterwanlt  became  bankrupt,  upon  whidi 
BladE  again  sued  Peele ;  but  it  was  hdd,  that  as  BladL  had  in  express  woida 
ditdiarged  Pede,  the  action  could  not  be  maintained. 

(107)  Mmmt  ▼.  BwU,  DougL  284,  297,  mi/t,  p.  175,  note  (4).  Bowhmd 
Hunt  agreed  that  his  partner,  Thomas  Hunt,  should,  on  consignmmt  of  a 
cargo,  and  an  order  for  its  insurance,  accept  billt  for  36001.  The  cargo  wat 
consigned,  the  order  for  insurance  g^ven,  and  Thomat  Hunt  effected  the 
inturance,  but  he  refosed  to  accept  the  bills.  After  some  negotiation  the 
plaintiff,  being  the  holder,  signed  a  memorandum,  by  whidi,  after  stating  thai 
the  consignment  had  been  made  on  account  of  the  bills,  and  that  the  Hunts, 
bdng  apprebensiTe  that  the  net  proceeds  might  not  be  sufficient  to  disdiarge 
them,  had  refosed  to  accept,  he  accepted  the  bill  of  lading  and  policy,  and 
undertook  to  apply  the  net  proceeds,  when  in  cash,  as  for  as  they  would  go, 
to  the  credit  of  the  payee,  in  part  payment  of  the  bills.  The  plaintiff  after- 
wards  sued  the  Hunts,  and  insisted  that  Rowland  Hunt's  agreement  was  an 
acceptance.  But  after  a  verdict  for  the  defendant,  and  time  taken  to  consider 
upon  a  rule  to  show  cause  why  there  should  not  be  a  new  trial,  the  whole 
Court  was  dear,  that  by  the  memorandum  the  plaintiff  had  waived  all  right  to 
insist  on  Bowland  Hunt's  agreement ;  for  it  was  otmous  that  the  whole  con- 
sideration of  the  acceptance  was  the  consignment,  upon  whidi  there  would 
be  a  commission,  and  the  policy,  and  these  the  plaintiff  had  taken  to  himsdf. 

(108)  Parktr  t.  Ln$k^  2  Staik.  228.    In  an  action  against  the  acceptor 
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Though,  in  consequence  of  that  declaration,  the  acceptor 
pay  the  other  debt.  (108) 

An  express  agreement  will  discharge  the  acceptor.  (109) 

Or  an  express  renunciation  of  all  claim  upon  him.  (109) 

Or  -f-a  renunciation  to  be  implied  fromf  neglect  to  get 
paid  when  the  holder  has  the  means.  (109) 

Nothing  else  short  of  actual  payment  will.  (109) 

Length  of  time  alone  will  not.  (109) 

Nor  will  length  of  time  and  silence,  though  the  holder  took 
the  bill  from  the  drawer,  and  hold  it  for  his,  the  drawer's, 
balance,  and  though  he  be  banker  to  the  acceptor.  (109) 

And  it  will  be  no  laches  in  the  holder  so  as  to  discharge 
the  acceptor,  though  the  acceptor  has  occasionally  a  balance 
in  his  hiuids,  out  of  which  the  banker  might  have  paid  him- 
self. (109) 

00  t  bin  for  300/.,  the  defendant  proved  that  he  owed  plaintiff  700/.  on 
wvnnts  of  attorney,  and  that  pUiintiff  had  said,  that  as  to  a  300/.  bill  he 
should  look  to  the  drawer  for  that,  and  that  he  wanted  no  more  from  defend** 
sat  than  what  was  included  in  the  warrants  of  attorney,  and  that  in  conae- 
qnence  ci  this  declaration  defendant  paid  plaintiff  what  was  included  in  the 
wsrants  of  attorney.  But  Lord  EUenborongh  held,  that  as  plaintiff  had  not 
opressly  renounced  all  claim  upon  this  acceptance,  it  continued  binding,  and 
the  plaintiff  had  a  verdict. 

(109)  Fargukar  v,  Southey,  Mood.  &  Mai.  14.  Defendants  accepted  two 
bflls  for  500/.  to  accommodate  Leader.  Leader  indorsed  them  to  plaintifis, 
bis  bankers,  to  whom  Leader  was  indebted.  Plaintifl^  kept  them  three  years 
alter  one  became  due,  and  four  years  after  the  other,  when  Leader  became 
bukmpt.  Plaintiffs  debited  Leader  with  interest  upon  them  tiU  his  bank* 
niptcy ;  but  up  to  that  time  they  did  not  present  the  bills  to  defendants,  nor 
make  any  demand  upon  them.  Leader  had  never  any  balance  in  plaintiffs' 
hands  whilst  phdntifb  held  the  bills.  Some  time  after  the  bills  were  due, 
deCsndants  opened  an  account  vrith  plaintiffs,  and  on  two  occasions  they  had 
balances  to  more  than  the  amount  of  these  bills.  '  It  was  insisted  that  plain- 
tiffs should  have  paid  themselves  out  of  those  balances,  and  that  they  dis- 
diaiged  defendants  by  not  doing  so.  Littledale,  J.,  thought  otherwise ;  and 
after  noticing  that  nothing  would  discharge  an  acceptor  but  payment,  express 
agreement,  express  renunciation,  or  neglect  to  get  paid  when  the  means  were 
in  the  holder's  own  power,  he  said  the  only  questions  he  could  leave  to  the 
jury  were,  Whether  plaintiffs  ever  entered  into  any  agreement  to  discharge 
defendants,  or  expressly  renounced  all  intention  of  holding  them  liable.  The 
ipiestions  were  left  accordingly,  and  the  jury  found  for  plaintiffs. 

I* 
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If  the  holder  of  a  bill  receive  a  part  of  the  money  from 
the  drawer,  and  take  a  promise  from  him  upon  the  back  of 
the  bill  for  the  payment  of  the  residue  at  an  enlarged  time, 
it  (110)  is  for  a  jury  to  say  whether  this  is  not  a  waiver  of 
the  acceptance. 

Where  a  bill  has  been  accepted  for  the  mere  accommo- 
dation of  the  drawer,  it  has  been  held,  that  if  the  holder, 
knowing  that  circumstance^  gave  time  to  the  drawer,  he 
(111)  will  discharge  the  acceptor. 

But  this  has  been  doubted.  (112)  (113)  (114) 


(110)  Eilii  ▼.  Galtndo,  B.  R.  M.  24  Geo.  III.  cited  Dougl.  250,  note. 
James  Galindo  drew  upon  his  brother  for  30/.  in  favour  of  the  plaintiff. 
When  the  bill  became  due  James  paid  the  plaintiff  3/.  15«.  id.,  and  indorsed 
a  promise  to  pay  the  remainder  in  three  months.  Three  years  elapsed,  and 
then  the  plaintiff  sued  the  drawee  upon  his  acceptance.  Lord  Mansfield 
thought  the  defendant  discharged,  and  nonsuited  the  plaintiff.  An  applica- 
tion was  made  for  a  new  trial,  when  Lord  Mansfield  said,  he  thought  the  case 
did  not  interfere  with  that  of  Dingwall  v.  DuMter :  but  a  rule  to  show  cause 
was  granted.  After  cause  was  shown.  Lord  Mansfield  said,  **  The  doubt  is, 
whether  the  question  should  not  have  been  left  to  the  jury,  it  being  a  question 
of  intention  arising  out  of  the  circumstance."  WiUes,  J.,  thought  it  should 
have  been  left  to  the  jury ;  and  per  BuUer,  J., "  I  rather  think  the  case  should 
have  gone  to  the  jury ;  but  I  am  not  therefore  of  opinion  that  there  ought  to 
be  a  new  trial.  The  indorsement  could  not  have  been  meant  as  an  additional 
security,  for  the  drawer  was  equally  liable  before.  I  should  have  left  the 
question  to  the  jury,  but  with  very  strong  observations ;  and  as  the  demand 
is  so  small,  I  do  not  think  there  ought  to  be  a  new  trial."  Rule  discharged. 
(HI)  Laxton  v.  Peat,  2  Campb.  185.  The  holder  of  a  bill,  knowing  that 
it  had  been  accepted  for  the  accommodation  of  the  drawer,  received  part 
payment  from  the  drawer,  and  gave  him  time  for  payment  of  the  remainder : 
he  afterwards  sued  the  acceptor.  But  Lord  Ellenborough  held,  that  the  ac- 
ceptor was  a  mere  surety,  and  by  time  having  been  given  to  the  principal  was 
discharged.     Nonsuit. 

(112)  Raggett  v.  Axmnre^  4  Taunt.  730.  In  an  action  against  the  acceptor 
of  a  bill,  motion  for  new  trial,  on  the  ground  that  it  was  an  accommodation 
acceptance,  and  that  the  holder  had  given  time  to  the  drawer.  Sed  per 
Mansfield,  C.  J.,  "  There  was  no  sufficient  evidence  that  it  was  an  accom- 
odation acceptance;  nevertheless,  excepting  in  the  case  in  Campbell,  it 
never  was  knovni  that  anything  passing  between  other  parties  could  discharge 
an  acceptor ;  but  it  is  unnecessary  to  decide  that  question."  f  ^^^  see  per 
Lord  Eldon  in  The  Bank  of  Ireland  v.  Bererford^  6  Dow.  233 ;  and  Bs 
parte  Glendinning,  I  Buck.  517.t 
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Especially  if  the  holder,  when  he  took  the  bill,  did  not 
know  it  was  an  accommodation  acceptance.  (113) 

Or  if  it  were  duly  presented,  when  due,  to  the  acceptor, 
and  he  promised  payment.  (114) 

Telling  an  accommodation  acceptor  that  he  shall  not  be 
troubled  about  the  bill  will  not  discharge  him,  though  the 
party  knew  him  to  be  an  accommodation  acceptor  only,  if 
such  party  held  for  value.  (115) 

(113)  Fentum  ▼.  Poeoekj  5  Ttnnt.  192.  Indorsee  against  acceptor,  on  biU 
drawn  by  Beazley.  Defence,  that  plaintiff  had  taken  a  cognovit  from 
Beazlej,  payable  at  a  future  day,  without  defendant's  privity  or  consent ;  that 
defendant's  was  a  mere  accommodation  acceptance,  and  that  plaintiff  knew  it 
was  so  when  he  took  the  cognovit  from  Beazley :  Mansfield,  C.  J.,  thought 
this  no  answer  to  the  action ;  and  verdict  for  plaintiff.  On  rule  nbi  for  non- 
Boit,  and  cause  shown,  two  cases  were  cited  in  which  Lord  EUenborough, 
onder  similar  circumstances,  held  the  acceptor  discharged.  But  the  Coart 
thought  those  cases  wrong,  and  rule  discharged.  Mansfield,  C.  J.,  noticed 
that  plaintiff  did  not  know,  when  he  took  the  bill,  that  it  was  an  aocom- 
nodaUon  acceptance,  but  he  disclaimed  proceeding  on  that  ground.  fSee 
Bariton  v.  Courtauidy  pott ;  Price  v.  Edrntrndtf  poii ;  NieAolU  v.  iVorm, 
3  B.  &  Ad.  41.t 

(114)  KerrUon  v.  Cookef  3  Campb.  362.  Indorsee  against  acceptor. 
Defence,  that  it  was  an  accommodation  acceptance  to  accommodate  the 
drawer,  that  plaintiff  knew  it,  and  that  on  the  bill's  becoming  due  plaintiff 
gare  time  to  the  drawer  without  the  concurrence  of  defendant ;  and  Laxton 
V.  Peai  was  dted  as  in  point :  when  the  bill  was  due  it  was  presented  to 
defendant,  and  he  promised  payment ;  per  Gibbs,  J. :  **  Grave  doubts  have 
been  entertained  of  Lasion  v.  Pea/,  and  this  case  may  be  distinguished  from 
it :  here  payment  is  demanded  of  defendant,  and  he  promises  payment.  I 
think  the  giving  time  under  these  circumstances  to  the  drawer  did  not  dis- 
diarge  the  acceptor."    Verdict  for  plaintiff. 

Bed  vide  Adamt  v.  Gregg  ^  the  next  case. 

(115)  Adame  v.  Gregg^  2  Stark.  631.  Defendant  accepted  a  bill  to 
accommodate  Holmes,  and  plaintiff  knew  it ;  Holmes  paid  it  to  plaintiff  for 
an  old  debt :  when  it  became  due  defendant  could  not  pay  it,  and  one  Jones 
gave  plaintiff  the  amount,  on  a  stipulation  that  he  should,  if  necessary,  stknd 
m  plaintiff's  situation.  Defendant  asked  Jones  to  give  up  the  bill,  which  he 
refused,  but  he  said  defendant  should  not  be  troubled  about  it.  Jones  after, 
wards  sued  defendant  in  plaintiff's  name;  defendant  insisted  she  was  dis- 
charged.  Abbott,  C.  J.,  seemed  to  think  she  would  have  been,  had  Jones 
given  time  to  the  drawer,  or  disabled  himself  for  a  moment  from  suing  him  ; 
but  he  thought  Jones's  declaration,  that  defendant  should  not  be  troubled,  no 
discharge,  and  plaintiff  had  a  verdict. 
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tli  W*2ft€r — 2;^  Imdalgemce  to  otkert.       [Ca.  VI. 

A  neglect  to  call  npoa  an  acceptor,  or  upon  any  of  the 
ocher  parties,  tbxz^^rh  for  erer  so  l<»ig  a  time,  shall  (116) 
not  be  considered  ^  a  waiTer. 

If  the  holder  of  a  bill  a^^ree  not  to  sue  the  acceptor,  npon 
his  makin^r  an  affidarit  that  the  acceptance  is  a  forgery,  he 
wiU  be  (117)  precluded  from  soing  him,  if  such  affidavit  be 
nuuie  and  sworn,  thoo^  it  be  £alse« 


<116  DofmrnU  t.  Dmirr^  Doo^  255.  247.  Dunstcr  lent  Wlieate  bis 
accept^acc,  vhk-b  bccuae  diae  13th  December,  1774 ;  it  ms  then  in  the 
luads  of  DiscvsEL  bat  be,  dsidiaf  thu  Wbnte  was  the  real  debtor,  wrote  to 
hii  ^I'xrxy  :a  Febroirr  izkd  NoTember,  1775,  for  ]iS3niiait,  receiTed  interest 
vpoa  tbe  btll  firwn  Whnte,  sad  suJqed  aneral  Tears  to  elapse  without 
callisf  oa  Dunstcr;  oa  15th  of  Febraary,  1775,  Dunster  wrote  to  thank 
Din«va3  for  not  pffoee«*\iinc  acaiikst  him,  and  said,  he  had  been  informed  by 
a  persoo  Dinzwall  hjd  sent  that  Wheate  had  taken  op  the  bill ;  hot  Dingfwall 
took  no  notice  of  this  letter :  he  afteinaids  sued  Donster,  for  whom  the  jury 
found ;  but,  upon  a  role  to  show  caose  whr  there  should  not  be  a  new  trial, 
the  whole  Court  held  that  there  was  nothing  in  the  {daintiff's  eondoct  to 
discharge  Dunstcr ;  that  it  meant  nothing  more  than  an  indulgence  to  him, 
and  that  be  would  try  to  rrcoTcr  from  the  drawer  if  he  could.  Lord  Mans- 
field said,  ''No  use  had  been  made  of  the  defendant's  letter;  probably  the 
foct  did  not  warrant  him  in  asserting  that  a  person  the  plaintiff  sent  had  told 
him  Wheate  had  taken  up  the  bill :  had  the  idaintiff,  by  anything  in  hia 
conduct,  confirmed  him  in  such  a  belief,  it  might  hare  altered  the  case." 

Amdenom  ▼.  Gettimmiy  13  East,  430,  n.  In  an  action  by  an  indonee 
against  the  acceptor  of  a  bill,  no  demand  was  prorcd  tSl  three  months  after 
the  biU  was  due,  and  when  the  drawer  had  become  insolrent.  But,  by  Lord 
Mansfield*  **  the  acceptor  of  a  bill,  or  maker  of  a  note,  always  ronains  liable. 
The  acceptance  is  proof  of  baring  asaets  in  his  hands,  and  he  ought  never  to 
part  with  them,  unless  he  be  sore  that  the  bQl  is  paid  by  the  drawer.** 

(117)  8tet€n$  ▼.  Tkmektr,  Peake,  N.  P.  C.  187.  The  plaintiff,  who  was 
indorsee  of  a  bill,  presented  it  to  the  defendant,  as  acceptor,  for  payment. 
The  defendant  said  the  acceptance  was  a  forgery,  and  offered  to  make  an 
affidavit  that  he  had  never  accepted  the  bill.  The  plaintiff  at  first  agreed  not 
to  sue  him,  if  he  would  make  such  affidavit ;  but,  being  aftervraids  conyinced 
that  the  defendant  had  accepted  the  bill,  refosed  to  receive  the  affidavit,  and 
brought  this  action.  The  affidavit  had  been  engrossed,  bat  not  sworn.  It 
was  urged,  that  the  plaintiff  could  not  recede  from  his  agreement.  But  Lord 
Keoyon  said,  that  had  the  affidavit  been  sworn,  he  should  have  held  that  the 
defendant  had  discharged  himself  from  this  action,  though  such  affidavit  had 
been  false.  But  not  having  been  sworn,  the  defendant  was  still  liable,  Qnl< 
he  could  prove  the  acceptance  a  forgery.    Verdict  for  the  plaintiff. 
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CHAPTER  VII. 

Sect.  1.  Presentment,  obligation  to  make,  p.  214. 

where,  p.  216, 

within  what  HourSy  p.  222. 

for  Acceptance,  p.  224. 

for  Payment,  p.  229. 

of  Bills,  ^c,  payable  on  Demand,  p.  230. 

of  Bills,  ^c,  entitled  to  Grace,  ^c,  p.  240,  241. 

Mode  of  computing  the  Time,  p.  243. 

where  the  Time  is  computed  by  the  Old  Style, 

p.  244. 

0r  ly  tj^  Usance,  p.  245. 

if  excused  by  Bankruptcy,  or  other  Incapacity 

of  Drawee  or  Maker,  p.  246. 
of  Bills  accepted  for  Honour,  p.  247. 


2.  Notice  of  Non-acceptance,  p.  248. 

of  Partial  or  Conditional  Acceptance,  p.  249. 

from  whom,  p.  250. 

Form  of,  p.  252  to  262. 

Protest,  p.  262. 

at  what  Time,  p.  268. 

at  what  Time  to  be  given,  p.  269. 

in  what  Manner — verbal,  p.  276. 

written,  by  Post,  ^c,  p.  2/8. 

by  Letter  :  Direction,  p.  280. 


to  whom — Bankrupt,  p.  284. 

one  of  several  Partners,  pp.  284,  285. 

Drawer  of  Bill,  p.  286. 

Payee  or  Indorser,  p.  286. 

Persons  not  Parties  to  the  Bill  or  Note, 

p.  287. 
to  Representatives  of  any  of  such  Parties,  p.  286. 
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Sect.  2  (continued).  Notice,  want  of— when  excused — by  part 

Payment  or  Promise,  p.  290. 

^y    fTant   of  Effects   in 

the  Drawees  Hands^  or 
other  Cause,  p.  293. 

to  Acceptor,  p.  307. 

to  Maker  of  Note,  p.  308. 


The  receipt  of  a  bill  or  note  implies  an  undertaking  from 
the  receiver,  to  (1)  eveiy  party  to  the  bill  or  note  who 
would  be  entitled  to  bring  an  action  on  paying  it,  to  (2) 
present  in  proper  time,  the  one,  where  necessary,  for  accept- 
ance, and  each  for  payment ;  to  (3)  allow  no  extra  time  for 
payment ;  and  to  give  (4)  notice  without  delay  to  such 
person  of  a  failure  in  the  attempt  to  procure  a  proper 
acceptance  or  payment ;  and  a  (5)  default  in  any  of  these 
respects  will  discharge  such  person  from  all  responsibility 
on  account  of  a  non-acceptance  or  non-payment,  and  will, 
unless  (6)  the  bill  or  note  were  on  an  improper  stamp, 
make  it  (7)  operate  as  a  satisfaction  of  any  debt  or  demand 
for  which  it  was  given. 


(1)  Vide  post,  pp.  286  to  307. 

(2)  rW#po«/,  p.  222to240. 

(3)  Vide  Tindal  v.  Broum,  pott,  p.  252. 

(4)  Vide  pott,  sect.  2.,  p.  248,  et  teq, 

(5)  Vide  pott,  %^ci,  2.,  ^.2A^, 

Syderlottom  v.  Smith,  Str.  649.  In  an  action  against  the  indoner  of  a 
note,  Eyre,  C.  J.,  of  the  Common  Pleas,  directed  the  jury  to  find  for  the 
defendant,  because  the  plaintiff  had  not  proved  diligence  to  get  the  money 
from  the  maker ;  being  of  the  old  opinion  that  the  indorser  only  warranta 
upon  default  of  the  maker. 

Gee  V.  Brffwn,  Str.  792.  The  holder  of  an  inland  bill  gave  the  acceptor 
time,  by  Intervals,  from  14th  of  May,  when  the  bill  became  due,  to  7th  of 
June,  and  then  sued  the  drawer;  but  there  being  no  notice  to  him,  Eyre, 
C.  J.,  held  the  loss  ought  to  fall  on  the  plaintiff. 

(6)  See  Wilton  v.  Viaar:  fand  Cvndy  v.  Marriott, -^  ante,  p.  89. 

(7)  By  3  &  4  Anne,  c.  9,  s.  1,  it  is  enacted,  that  if  any  person  doth  accept 
any  such  bill  of  exchange,  for  and  in  satisfaction  of  any  former  debt,  or  sum 
of  money  formerly  due  unto  him,  the  same  shall  be  accounted  and  esteemed  a 
full  and  complete  payment  of  such  debt,  if  such  person  accepting  of  any  such 
hill  for  his  debt  doth  not  take  his  due  course  to  obtain  payment  thereof,  by 
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f  Presentment  is  not  necessary  in  order  to  enable  the 
holder  to  maintain  an  action  against  the  acceptor  of  a  bill, 
or  the  maker  of  a  note,  payable  at  a  time  certain,  or  on 
demand. 

Unless  the  bill  be  accepted,  payable  at  a  named  place, 
and  not  otherwise  or  elsewhere,  or  the  note  be  made  pay- 
able at  a  named  place. 

And  on  a  bill  or  note  payable  at  a  specified  time  after 
demand  (8),  or  at  or  after  sight  (9),  presentment  must  be 
made  before  bringing  such  action. 

Though  it  be  payable  on  demand  at  sight.  (10) 

Presentment  also  is  not  necessary  in  order  to  charge  a 
person,  not  a  party  to  a  bill  or  note,  who  has  guarantied 
its  payment  (11)   by  the  acceptor   or   maker,   where    it 


endetTooriog  to  get  the  same  accepted  and  paid,  and  make  his  protest  as 
aforesaid,  either  for  non-acceptance  or  non-payment  thereof. 

t(8)  Thorpe  t.  Booth,  Ry.  &  Mood.  388.  Upon  a  plea  of  the  Statute  of 
Limitations  to  a  note  dated  12th  March,  1813,  hy  which  defendants  promised 
to  pay  700/.  twenty-four  months  after  demand ;  it  appeared  that  it  was  not 
presented  for  payment  till  28th  June,  1823.  It  was  ohjected  that  the  statute 
nn  upon  notes  payable  on  demand  from  their  date ;  but  Abbott,  C.  J.,  thought 
that  on  this  note  presentment  was  a  necessary  preliminary,  and  as  the  action 
was  brought  within  six  years  from  June,  1823,  it  was  not  barred,  but  reserved 
the  point ;  and  on  motion  the  Court  refused  a  rule  to  enter  a  nonsuit. 

(9)  Hoimet  v.  KerrUon,  2  Taunt.  323,  and  see  next  note. 

(10)  Dixon  Y.  Nuttallj  1  C.  M.  &  R.  307.  Action  against  the  maker  of  a 
promissory  note  in  the  following  form : — "  I  promise  to  pay  M.  A.  D.  or 
bearer,  on  demand,  the  sum  of  16/.  at  sight,  by  given  up  clothes  and  papers, 
&c.  N.  Nuttall."  The  declaration  averred  presentment,  but  on  the  trial  it 
did  not  appear  that  this  had  been  made.  It  was  objected  that  this  was  not  a 
promissory  note,  by  reason  of  the  words,  "  by  given  up  clothes  and  papers,"  but 
BoUand,  B.,  overruled  that  objection,  considering  the  meaning  to  be  equivalent 
to  "  value  received."  He  reserved  leave,  however,  to  the  defendant  to  enter 
a  nonsuit  on  the  objection  that  presentment  was  necesitary,  and  after  argument 
on  a  rule  for  that  purpose,  the  Court  held,  that  the  making  was  not  sufficient 
sight ;  that  the  words,  "  at  sight,"  were  not  inconsistent  with  the  rest  of  the 
Dote  and  could  not  be  rejected,  that  they  rendered  presentment  necessary ; 
that  it  was  not  necessary  to  say  whether  the  days  of  grace  ought  to  be  allowed, 
and  made  the  rule  absolute. 

(11)  BUchcock  V.  Humfrty,  pott,  288,  note  (191). 

Walton  ▼.  MaBcall,  13  M.  &  W.  452.    To  a  declaration  on  a  guarantee 


216  Presentment—  [Ch.  VII. 

would  not  be  necessary  as  against  such  acceptor  or 
maker.f 

The  presentment  is  to  be  made  where  the  bill  or  note 
is  payable. 

If  the  drawee  or  maker  cannot  be  found  at  the  place 
where  the  bill  or  note  is  payable,  and  it  appears  that  he 
never  lived  there,  or  has  (12)  absconded,  the  bill  or  note  is 
to  be  considered  as  dishonoured,  especially  if  he  cannot  be 
heard  of  at  any  of  the  banking-houses  there  (13) ;  if  he 
have  only  removed,  the  holder  (14)  must  endeavour  to  find 
out  to  what  place  he  has  removed,  and  make  the  present- 
ment there. 

f  But  if  a  house  be  mentioned  in  the  bill  or  note  as  the 
address  of  the  acceptor  or  maker,  and  it  be  shut  up  (15), 
or  he  have  removed  without  leaving  funds  there  to  pay  it, 


that  a  note  of  third  persons  should  be  duly  honoured  and  paid,  aUeging  a 
request  of  payment  to  the  makers ;  defendant  pleaded,  traversing  the  request. 
On  general  demurrer,  the  Court  held  the  plea  bad,  as  no  presentment  was 
necessary  to  charge  the  makers,  nor  was  any  presentment  necessary  to  charge 
persons  collaterally  liable  who  were  not  parties  to  the  note.    Judgment  for 

phiintiff.t 

(12)  Anon.  Lord  Raym.  743.  "  The  custom  of  merchants  is,  that  if  B., 
upon  whom  a  bill  of  exchange  is  drawn,  absconds  before  the  day  of  payment, 
the  man  to  whom  it  is  payable  may  protest  it,  to  have  better  security  for  the 
payment,  and  to  give  notice  to  the  drawer  of  the  absconding  of  B."  Proved 
by  merchants  at  Guildhall,  Tr.  6  W.  &  M.,  before  Treby,  C.  J. 

(13)  See  Hardy  v.  Woodroffe^  post, 

(14)  CoUinst  v.  Buiier,  2  Str.  1087.  The  maker  of  a  note  shut  up  his  house 
before  the  note  became  due ;  and  in  an  action  against  an  indorser,  the  question 
was,  whether  the  plaintiff  had  shown  sufficient  in  proving  that  the  house  was 
shut  up ;  and  Lee,  C.  J.,  thought  not,  but  that  he  should  have  given  in  evi- 
deuce  that  he  inquired  after  the  maker,  or  attempted  to  find  him  out.  Vide 
Rateman  v.  Joseph,  post^  p.  281,  note  (173). 

t(15)  Nine  v.  Altely,  4  B.  &  Ad.  624.  A  bill  was  addressed  to  Mr.  Peter 
Perry,  No.  6,  Budge  Row,  Watling  Street,  and  accepted  by  him.  In  an  action 
against  the  drawers,  it  appeared  that  on  the  day  it  became  due  it  was  taken  t4» 
No.  6,  Budge  Row,  but  the  house  was  shut  up.  It  was  objected  that  this 
proof  did  not  satisfy  the  allegation  in  the  declaration,  that  the  bill  was  pre- 
sented and  shown  to  Peter  Perry  for  payment ;  but  Parke,  B.,  overruled  the 
objection,  reserving  leave  to  enter  a  nonsuit.     But  upon  motion  for  a  rule  nisi 
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(16)  the  bill  or  note  is  to  be  considered  as  dishonoured 
without  further  inquiry .-|" 

If  on  a  presentment  it  appear  that  the  drawee  or  maker 
is  dead,  the  holder  (17)  should  inquire  after  his  personal 
representative,  and  present  the  bill  or  note  to  him. 

If,  in  the  absence  of  a  drawee,  a  bill  has  been  accepted 
by  his  agent,  and  at  the  time  when  the  bill  becomes  due 
the  drawee  be  still  absent,  presentment  for  payment  (18) 
should  be  made  to  such  agent. 

If  a  bill  or  note  be  made  payable  at  a  banker's,  it  is  (19) 
sufficient  to  present  it  for  payment  at  the  banker's ;  and,  if 
the  banker  be  himself  the  holder,  it  is  (1.9)  sufficient  for 
him  to  see  whether  he  has  effects  in  hand. 

If  a  bill  or  note  be  made  payable  at  a  particular  house, 
that  house  is  the  proper  place  at  which  to  make  the  pre- 
sentment, whether  such  house  be  mentioned  in  the  body  of 


the  Court  held,  that  the  house  being  shut  and  no  one  there  was  the  same  as 
a  refusal;  and  refused  a  rule. 

(16)  Buxton  Y.  J<meMt  1  M.  &  Gr.  83.  In  an  action  against  the  indorsee  of 
a  bill  addressed  to  Mr.  F.  Epworth,  No.  38,  Minto  Street,  Baal  Zephon  Street, 
Bennondsey,  and  accepted  by  him,  it  was  proved  that  the  person  who  was 
employed  to  present  the  biU  met  a  lodger,  who  was  an  inmate  at  No.  38, 
Minto  Street,  coming  out  of  the  house,  and  asked  her  whether  Epworth  was 
there.  She  informed  him  that  he  was  gone.  Epworth  had  removed  to 
Enfield ;  but  this  was  not  known  to  the  lodger,  though  it  was  to  the  keeper 
of  the  house  and  his  wife,  who  was  at  home.  Lord  Denman,  C.  J.,  left  it  to 
the  jnry  to  say  whether  this  presentment  was  sufficient.  The  jury  found  a 
verdict  for  plaintiff ;  and  upon  motion  for  a  new  trial  the  Court  refused  a  rule, 
observing,  that  if  Epworth  chose  to  remove  from  the  house  pointed  out  by 
the  bill  as  his  place  of  residence,  he  was  bound  to  leave  sufficient  funds  on  the 
premises,  which  he  bad  not  done.  And  see  Atlen  v.  Edmunduoni  post,  p.  276.t 

(17)  MoUoy,  B.  2,  c.  10,  s.  34.  "  If  a  bill  be  accepted,  and  the  party  dies, 
yet  there  must  be  a  demand  made  of  his  executors  or  administrators ;  and  in 
defiiult  of  payment,  a  protest  must  be  made." 

(18)  See  Philipg  v.  Aslling,  post,  p.  287,  note  (188). 

(19)  Seunderton  and  others  v.  Judge,  2  H.  Bl.  509.  A  note  made  pay- 
able  at  the  plaintiffs,  was  indorsed  to  them.  When  it  became  due,  the  maker 
having  no  effects  in  their  hands,  they  wrote  to  one  of  the  indorsers  to  say  it 
was  not  honoured,  and  afterwards  brought  an  action  against  liim  ;  but  it  ap- 
pearing that  they  had  made  no  demand  on  the  maker,  they  were  nonsuited. 
On  showing  cause,  however,  against  a  rule  for  a  new  trial,  the  Court  -  held, 
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the  bill  or  note,  or  in  a  marginal  note,  or  in  the  acceptance 
only.  (20) 

If  such  house  be  mentioned  in  the  body  of  a  note,  a  pre- 
sentment there  is  necessary  even  to  charge  the  maker.  (21) 


that  it  was  sufficient  to  present  the  note  where  the  maker  made  it  payable  ; 
and  as  the  persons  at  whose  house  it  was  made  payable  were  themselves  the 
holders,  it  was  sufficient  for  them  to  refer  to  their  books,  and  see  whether 
they  had  effects  in  hand ;  and  a  new  trial  was  granted,  -f  Bailey  t.  Porier, 
14  M.  &  W.  44  ;  S.  P.  pott,  p.  256,  note  (117).t 

(20)  AmbroMe  v.  Hopwood,  2  Taunt.  61.  In  an  action  against  the  drawer 
of  a  bill,  the  declaration  stated  the  bill  to  have  been  accepted  by  the  drawee, 
payable  at  Messrs.  Freeman  and  Co/s,  No.  6,  Church  Street,  Bermondsey, 
Southwark,  and  averred  that  the  bill  was  in  due  manner  presented  to  them 
for  payment  (not  saying  in  Church  Street^  &c.)  and  dishonoured.  On  special 
demurrer  for  other  causes  (which  were  abandoned),  it  was  contended  that 
there  was  no  due  averment  of  a  presentment  for  payment,  and  that  this  ob- 
jection, which  was  not  one  of  the  cautee  assigned,  went  to  the  substance  of 
the  case.  The  Court  held  the  objection  fatal,  but  permitted  the  plaintiff  to 
amend  on  payment  of  costs. 

See  Gamett  v.  Woodcock,  1  Stark.  475. 

(21)  Sanderson  v.  Bowet  and  othertt  14  East,  500.  In  an  action  on  twelve 
country  bank  notes  for  1/.  It.  each,  issued  by  the  defendants  from  their  bank- 
ing-house  at  Workington,  the  declaration  contained  a  count  upon  each  note, 
stating  that  the  defendants  made  a  certain  promissory  note,  '*  and  thereby,  on 
demand,  promised  to  pay  at  the  banking-house  at  Workington,  to  one  R.  N., 
or  bearer,"  the  sum  of  1/.  It. ;  and  that  thereby  the  defendants  became  liable, 
and  promised  to  pay,  according  to  the  tenor  and  effect  of  the  note.  There 
was,  however,  no  averment  of  a  presentment  for,  or  demand  of,  payment  at 
the  banking-house ;  but  only  the  usual  allegation,  that  the  defendants, 
"  although  often  requested,"  (without  saying  where,)  had  refused  to  pay.  To 
these  counts  there  was  a  general  demurrer  and  joinder  ;  and  after  argument, 
the  Court  held,  that  there  being  no  privity  between  these  parties  but  in 
respect  of  the  note,  and  that  being  a  contract  to  pay  at  a  particular  place,  a 
demand  of  payment  at  that  place  was  in  the  nature  of  a  condition  precedent 
to  the  plaintiff's  right  to  recover;  and  there  being  no  averment  of  such 
demand  the  defendants  were  entitled  to  judgment ;  and  they  gave  judgment 
accordingly. 

Dickinton  v.  Bower,  16  East,  110.  Action  against  the  makers  on  fifty-six 
one-guinea  notes.  They  were  dated  Workington  Bank,  and  ran  thus  : — •«  On 
demand,  I  promise  to  pay  at  the  banking-house  here,  to  R.  W.,  or  bearer,  the 
sum  of  one  guinea,  value  received."  Proof  was  given  that  thirty-two  were 
presented  for  payment  at  the  banking-house  at  Workington,  and  payment  re- 
fused ;  but  there  was  no  such  proof  as  to  the  other  twenty-four,  and  on  point 
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And  8o  it  is  if  it  be  printed  on  the  note,  though  by  way 
of  memorandum  only.  (22) 

And  if  such  house  be  mentioned  in  an  acceptance,  and 
the  acceptance  make  the  bill  payable  there  '^  and  not  other- 
wise or  elsewhere,^  a  presentment  there  will  be  necessary 
to  charge  the  acceptor.  (23) 

But,  where  a  particular  house  is  mentioned  in  a  note  by 
way  of  marginal  memorandum  only,  presentment  at  that 
house  may  not  be  necessary  to  charge  the  maker  (24) ; 


MTed,  the  Court  held,  that  plaintiff  could  only  recover  in  respect  of  the  thirty- 
two,  and  judgment  accordingly. 

Hmtt  Y.  Bowett  16  East,  112.  Action  on  a  similar  note,  for  five  guineas, 
against  the  makers.  Instead  of  averring  presentment,  plaintiff  alleged  that 
defendants  hecame  insolvent,  and  ceased  and  wholly  declined  and  refused  to 
pay,  at  the  hanldng-house  aforesaid,  the  sum  specified  in  any  note  issued 
by  them ;  and  he  proved  that  the  shop  was  shut  up  and  no  notes  paid  there 
for  tome  time  before  the  action.  The  jury  considered  this  proof  as  making 
oat  the  averment,  and  verdict  for  plaintiff :  and  on  rule  nisi  to  set  aside  the 
Tcrdict,  and  cause  shown,  the  Court  thought  the  verdict  right :  the  shutting 
op  the  shop  was  in  substance  a  refusal  to  make  any  payments  there.  Rule 
discharged.  But  on  error,  the  Exchequer  Chamber  thought  the  allegations 
in  the  declaration  not  sufficient  to  excuse  a  presentment,  and  reversed  the 
judgment,  5  Taunt.  30. 

^Emblm  v.  Dartnell,  12  M.  &  W.  830.  The  declaration  stated  that  defend- 
ant  made  hia  promissory  note  in  writing,  and  thereby  promised  to  pay  to  the 
order  of  J.  Bowstead,  at  No.  2,  Philpot  Lane,  City,  the  sum  of  15/.  18ir.  6d. 
three  months  after  date,  and  that  it  was  indorsed  by  Bowstead  to  plaintiff. 
After  verdict,  the  Court  held  this  count  bad,  for  want  of  an  averment  of  pre- 
sentment at  No.  2,  Philpot  Lane,  as  the  statute  1  &  2  Geo.  IV.  c.  78,  did  not 
extend  to  promissory  notes.  Venire  de  movo  awarded  on  another  count.  And 
lee  Spindler  v.  Grellett,  1  Ex.  384.t 

(22)  Trecothick  v.  Edwin,  1  Stark.  468.  The  whole  of  a  note,  except  the 
names  of  parties,  sum,  and  date,  was  printed ;  and  at  the  bottom  was  printed, 
"  at  Barclay,  Tritton,  and  Co.'s."  In  an  action  against  the  maker,  a  question 
wtt  made  whether  it  was  necessary  to  prove  a  presentment  at  Barclay  and 
Co.'s;  and  Lord  EUenborough  held  it  was,  because  the  stipulation  being 
printed,  must  have  been  on  the  note  at  the  time  the  note  was  made,  and  was 
to  be  considered  part  of  the  note.  The  proof  was  then  given,  and  the  plaintiff 
had  a  verdict.     tQ««re  tamen.     See  Williams  v.  Waring,  n.  (24). f 

(23)  See  1  &  2  Geo.  IV.  c.  78,  ante,  p.  200. 

(24)  In  Wild  v.  Bemurdi,  1  Campb.  425,  n.,  Bayley,  J.,  held,  that  if  a 
promissory  note  be  made  payable  at  a  particular  place,  there  is  no  necessity  for 
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Nor  is  it  (since  1  &  2  Geo.  IV.  c.  78,  on  acceptances 
made  after  1st  August,  1821,)  to  charge  an  acceptor, 
where  the  acceptance  mentions  that  house  without  further 
expressions  to  make  it  the  exclusive  place  of  payment.  (25) 

The  statute  1  &  2  Geo.  IV.  c.  78,  applies  equally, 
whether  the  bill  is  made  payable  at  a  particular  place  by  the 
language  of  the  bill,  or  by  the  language  of  the  acceptor.  (26) 

And  where  a  bill  is  so  accepted  or  framed  as  to  make  it 
necessary  even  to  charge  the  acceptor  that  it  should  be 
presented  for  payment  at  a  particular  place,  a  neglect  to 
present  it  there  the   very   day  it  becomes   due   will  not 

proving,  in  an  action  against  the  maker,  that  it  has  been  presented  there  for 
payment.  And  upon  this  case  being  cited  in  Sanderson  ▼.  Bow€§t  Bayley,  J., 
said,  that  as  far  as  he  could  recollect  the  place  was  not  incorporated  with  th( 
body  of  the  note ;  it  was  only  mentioned  in  a  memorandum  at  the  bottom. 
And  in  fBxon  y.  RuMsell,  4  M.  &  S.  505  ;t  CaUaghan  y.  AyMt,  2  Campb. 
551 ;  Smmdtrton  v.  Judge^  2  H.  Bl.  509 ;  Price  v.  Mitchell,  4  Campb.  200,  the 
same  distinction  is  taken,  f^-ud  see  Padwick  t.  Baldwin,  Q.  B.,  A.  D.  1848.t 
t  fFi7/jam«  v.  Waring,  10  B.  &  C.  2.  The  whole  of  a  promissory  note  was 
written  at  the  same  time  by  the  defendant,  who  was  the  maker,  indnding 
these  words  in  the  comer,  at  the  bottom : — "  At  Messrs.  B.  and  Co.'s,  bankers, 
London."  At  the  trial  it  was  objected  that  presentment  at  B.  and  Co.'s 
should  have  been  proved.  The  objection  having  been  overruled,  upon  motion 
for  a  new  trial  the  Court  held,  that  the  place  for  payment  being  mentioned  in 
the  margin  only  was  to  be  treated  merely  as  a  memorandum,  and  not  as  part 
of  the  contract,  and  refused  a  rule.f 

(25)  See  1  &  2  Geo.  IV.  c.  78,  anie,  p.  200. 

(26)  Selby  v.  Eden,  3  Bingh.  611.  Action  against  acceptor  on  bill  drawn 
payable  in  London.  There  was  no  averment  of  presentment  in  the  declara- 
tion, nor  proof  of  any  at  the  trial :  the  objection  to  the  want  of  proof  was 
made  at  the  trial,  and  overruled :  the  objection  to  the  want  of  averment  was 
made  in  arrest  of  judgment.  But  on  rule  nisi,  and  cause  shown,  and  time  to 
consider,  the  Court  held  the  statute  applied,  and  the  averment  was  unneces- 
sary.    Rule  discharged. 

FayU  V.  Bird,  6  B.  &  C.  531.  Action  against  acceptor  on  biU,  requiring 
defendant,  two  months  after  date,  to  pay  to  plaintiff's  order,  in  London, 
59/.  12«.  6tf.  The  acceptance  was  '*  Accepted,  payable  at  W.  Metcalfe's,  Esq., 
Coal  Exchange,  London."  Presentment  at  Metcalfe's  was  ayerred,  but  not 
proved,  and  on  that  ground  nonsuit ;  but  on  rule  nisi  to  enter  verdict  fin- 
plaintiff,  and  cause  shown,  the  Court  thought  Selhy  v.  Eden  decisive,  and 
observed  that  uniformity  of  decision  was  in  all  cases  important,  especiaUy  upon 
questions  affecting  such  negotiable  instruments.     Rule  absolute. 
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discharge  the  acceptor ;  unless  the  money  be  lost  in  conse- 
quence of  such  neglect*  (27) 

If  the  money  be  lost  in  consequence,  it  may.  (27) 

But  though  the  acceptance  be  such  as  not  to  make  a 
presentment  at  a  particular  place  necessary  in  order  to 
charge  the  acceptor,  it  is  necessary  in  order  to  charge  the 
drawer  or  an  indorser.  (28) 

Especially  if  the  bill  in  the  body  of  it  require  the 
drawee  to  make  the  bill  payable  in  the  town  in  which  the 
acceptor  afterwards  makes  it  payable.  (28) 

The  Statute  1  &  2  Geo.  lY.  c.  78,  applies  to  acceptors 
only ;  it  leaves  the  law  as  it  was  before  as  to  drawers  and 
indorsers.  (28) 

If  a  check  upon  a  banker  be  lodged  with  another  banker, 
a  presentment  by  the  latter  at  the  clearing  house  is  (29) 
sufficient. 

If  a  bill  addressed  to  a  man  residing  at  A.  require  him 
to  pay  at  B.,  and  upon  refusal  of  acceptance  by  the  drawee 


(27)  Rhodet  v.  Gent,  5  B.  &  A.  244.  In  an  action  on  an  acceptance,  pay- 
able, when  due,  at  Messrs.  P.  and  H.'s,  bankers,  London,  it  was  proved  that 
the  biU  was  presented  for  payment  at  Messrs.  P.  and  H.'s,  but  that  such  pre- 
sentment was  not  untU  several  days  after  the  biU  became  due.  Abbott,  C.  J., 
thoQght  the  plaintiff  nevertheless  entitled  to  a  verdict ;  and  on  motion  to  set 
aside  the  verdict,  aU  the  Judges  in  court,  viz.  Abbott,  C.  J.,  and  Holroyd  and 
Best,  Js.,  held,  that  as  the  bill  had  been  presented  at  the  banker's,  and  the 
non-payment  arose  not  because  the  bankers  had  failed,  but  from  some  other 
cause,  and  the  acceptor  was  not  prejudiced  by  the  postponement  of  the  pre- 
lentment,  such  postponement  was  no  defence  to  him,  and  a  rule  was  refused. 

(28)  Gibb  V.  Mather,  8  Bing.  214  ;  2  C.  &  J.  254.  In  an  action  against 
the  drawer,  upon  a  bill  drawn  by  him  on  Chapman  and  Fairclough,  of  Liver- 
pool, requiring  them,  four  months  after  date,  to  pay  to  his  order,  in  London, 
175/. ;  it  appeared  that  C.  and  F.  accepted  it,  payable  at  Messrs.  Jones  Lloyd 
and  Co.'s,  bankers,  London ;  but  that  it  was  presented  on  the  day  it  became 
due,  not  at  Jones  Lloyd  and  Co.'s,  but  to  Chapman  and  Fairclough,  at 
Liverpool.  At  the  trial,  the  statute  1  &  2  Geo.  IV.  c.  78,  was  considered  as 
applying,  and  the  presentment  sufficient ;  and  verdict  for  plaintiff.  But  upon 
bill  of  exceptions  the  Court  of  Error  held  the  statute  confined  to  the  case 
of  an  acceptor,  that  a  presentment  at  Jones  Lloyd  and  Co.'s  was  essential,  and 
judgment  reversed. 

(29)  See  Bobton  v.  Bennett,  poet,  p.  236,  n.  (64). 
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a  third  person  accept,  "if  the  bill  be  regularly  protested 
and  refused  when  due/^  a  presentment  at  A.  on  the  day  it 
becomes  due  will  be  sufficient.  (30) 

And  upon  an  acceptance  so  worded,  A.  will  be  the  proper 
place  at  which  to  present  it.  (30) 

A  presentment  should  be  made  at  a  seasonable  time. 

If  by  the  known  custom  of  any  place^  bills  and  notes  be 
only  payable  within  limited  hours,  a  presentment  there  out 
of  those  hours  is  unseasonable. 

And  so  is  a  presentment  out  of  the  hours  of  business  to 
a  person  of  a  particular  description  (as  a  (31)  banker),  in  a 


(30)  Mitchell  v.  Baring ^  10  B.  &  C.  4.  A  bill  drawn  on  Crowder  and 
Co.,  Liverpool,  requested  them  to  pay  to  Le  Roy  and  Co.,  or  order,  in  London, 
500/.  Crowder  and  Co.  declined  accepting,  and  defendants  accepted  it  for 
the  honour  of  Le  Roy  and  Co,  with  this  qualification,  "  if  regularly  protested 
and  refused  when  due."  The  bill  was  presented  for  payment  on  the  day  it 
became  due  to  Crowder  and  Co.,  at  Liverpool ;  and  upon  non-payment  by 
them  it  was  presented  to  defendants,  as  soon  as  by  course  of  post  it 
could  ;  but  they  refused  payment,  on  the  ground  that  Liverpool  was  not  the 
proper  place  for  presenting  to  Crowder  and  Co.,  but  London,  because  the  bill 
required  them  to  pay  in  London,  and  there  was  contradictory  evidence,  whether 
upon  such  a  bill  the  usage  required  presentment  for  payment  to  be  made  in 
Liverpool  or  London.  Lord  Tenterden  was  leaving  that  point  to  the  jury, 
when  it  occurred  to  him  that  upon  the  special  wording  of  this  acceptance, 
which  required  a  refusal  to  pay,  a  presentment  at  the  place  where  the  drawer 
lived  was  evidently  contemplated,  because  it  was  there  only  a  refusal  could  be 
made ;  he  therefore  directed  the  jury  to  find  for  plaintifi^ ;  and  on  motion  for 
new  trial  the  Court  thought  him  right,  and  refused  a  rule. 

(31)  Parker  v.  Gordon^  7  East,  385.  The  drawee  accepted  the  biU,  pay- 
able at  Davison  and  Co.'s,  his  bankers.  At  the  part  of  the  town  where  Davi- 
son and  Co.  lived,  bankers  shut  up  at  six  o'clock.  The  bill  was  not  presented 
for  payment  until  after  six,  when  the  shop  was  shut  up,  and  the  clerks  gone. 
In  an  action  against  the  drawer,  Lord  Ellenborough  held  that  this  was  not  a 
good  presentment,  and  nonsuited  the  plaintifiT:  and  on  motion  for  a  new  trial, 
the  Court  held,  that  if  a  party  took  an  acceptance  payable  at  a  banker's,  he 
bound  himself  to  present  the  bill  during  the  banking  hours ;  and  therefore 
rule  refused.    fS.  P.  per  Lord  Tenterden,  2  B.  &  Ad.  189.t 

N.  Lawrence  and  Le  Blanc,  Js.  said,  the  holder  was  not  bound  to  take  sudi 
an  acceptance. 

E(ford  V.  Teed,  1  M.  &  S.  28.  The  drawee  accepted  a  bill,  payable  at  his 
bankers',  HodsoU  and  Co.;  the  only  evidence  of  a  presentment  was  by  a 
notary's  clerk,  between  half-after  six  and  seven,  in  the  evening :  the  banking- 
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place  where,  by  the  known  custom  of  that  place,  all  persona 
of  his  description  begin  and  leave  off  business  at  stated 
hours. 

But  to  an  acceptor  not  so  circumstanced  (32),  eight 
o'clock  in  the  evening  is  not  an  unseasonable  hour  for 
making  a  presentment  for  payment. 

And  a  presentment  at  eight  will  be  good  though  the 
house  is  shut  up  and  nobody  in  it.  (33) 

Twelve  o^clock  at  night  is  an  unseasonable  time.  (33) 

house  was  then  shati  and  the  answer  at  the  private  door  was  "  no  orders." 
Lord  EQenborough  aUowed  plaintiff  to  take  a  verdict,  with  liberty  to  defend- 
ant to  move  to  enter  a  nonsuit ;  role  nisi :  and  on  cause  shown,  the  Court 
thought  this  presentment  too  late :  that  it  furnished  no  ^nnd  for  presuming 
that  there  had  been  a  prior  presentment  by  the  holder  within  the  banldng- 
hoors :  but,  that  plaintiff  might  have  an  opportunity  of  proving  such  a  pre- 
leQtment,  they  allowed  him  to  have  a  new  trial  on  his  paying  the  costs, 
t  See  also  Whiiaier  v.  Bank  of  England,  1  C.  M.  &  R.  744,  butf  see,  how- 
erer,  Gameit  y.  Woodcock,  po»i,  p.  224,  note  (34). 

(32)  Barclay  v.  Bailey,  2  Campb.  527.  This  was  an  action  against  the 
drawer  of  a  bill.  At  eight  o'clock  in  the  evening  of  the  day  on  which  it 
became  due,  it  vras  presented  at  the  house  of  the  acceptor  in  London,  for 
payment ;  and  the  answer  given  was,  that  the  acceptor  had  become  bankrupt, 
and  had  removed  into  another  quarter  of  the  town.  It  was,  however,  proved 
that  a  penoa  had  been  stationed  at  the  house  from  nine  o'clock  till  four,  for 
the  purpose  of  taking  up  this  bill,  but  that  it  was  not  presented  within  those 
hoQis.  Lord  EUenboroug^  held,  that  the  acceptor  being  a  common  trader, 
not  a  banker,  the  presentment  was  good  ;  and  said,  that  eight  o'clock  in  the 
evening  could  not  be  considered  an  unseasonable  hour  for  demanding  pay- 
ment at  the  house  of  a  private  merchant  who  had  accepted  a  bill.  Verdict 
for  the  plaintiff,     f  See  also  TriggB  v.  Newman,  1  Car.  &  P.  631.  f 

Morgan  v.  Davison,  1  Stark.  114.  A  bill,  made  payable  at  Herring  and 
Co.'s  (not  bankers),  Copthall-court,  was  presented  there  between  six  and 
Mven  in  the  evening,  the  day  it  became  due ;  there  was  only  a  girl  there,  who 
was  left  to  take  care  of  the  counting-house.  In  action  by  indorsee  against 
drawer,  Lord  Ellenbon>ugh.held  this  a  sufficient  presentment,  the  hour  being 
one  at  which  the  holder  might  reasonably  expect  to  find  the  party  in  his 
coQDting-hoose. 

(33)  Wilkhu  V.  Jadis,  2  B.  &  Ad.  188;  1  M.  &  Rob.  41.  In  an  acUon 
hy  indorsees  against  drawers,  the  only  question  was,  Whether  there  had  been 
a  soflScient  presentment  to  the  drawees  for  payment  ?  The  presentment  was 
between  seven  and  eight  in  the  evening  at  the  drawee's  house ;  the  house  was 
shot  up,  and  on  ringing  the  bell,  and  knocking,  nobody  answered.  Lord 
Te&terden  thought  the  presentment  sufficient,  and  on  motion  for  new  trial 
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And  no  objection  can  be  made  to  a  presentment  on  the 
ground  of  its  being  at  an  unseasonable  hour,  if  a  person 
were  stationed  there  at  the  time  to  give  an  answer.  (34) 

Therefore  a  presentment  at  a  banker^s  out  of  the  usual 
hours  will  be  unobjectionable,  if  the  banker,  or  any  agent 
on  his  behalf,  were  there  at  the  time  of  such  present- 
ment. (34) 

A  presentment  for  acceptance  is  not  (35)  necessary, 
except  upon  bills  payable  within  a  limited  time  after  sight. 

No  (36)  certain  time  is  fixed  within  which  this  present- 
ment must  be  made,  but  it  should  (37)  be  made  within  a 
reasonable  time. 

What  shall  be  deemed  a  reasonable  time  must  depend 
upon  the  particular  circumstances  of  each  case. 


the  Court  waa  of  the  same  opinion^  and  refused  a  rulcf    And  see  Starinp 
y.  McDonald,  6  M.  &  Gr.  593.t 

(34)  Cameii  ▼.  Woodcock,  1  Stark.  475 :  6  M.  &  S.  44.  In  an  action 
against  the  acceptor,  on  a  bill  made  payable  in  London,  and  accepted  payable 
at  Dennison  and  Co/s,  plaintiff  proved  a  presentment  at  Dennison  and  Co.'a 
between  seven  and  eight  o'clock  in  the  evening,  and  that  a  boy  returned  for 
answer  "  no  orders."  It  was  insisted  that  this  presentment,  being  at  a 
Loadon  banker's,  was  at  an  unseasonable  hour ;  but  Lord  Ellenborough  said, 
if  a  banker  appointed  a  person  to  attend  to  give  an  answer,  a  presentmeut  at 
any  time  wliilst  that  person  was  in  attendance  would  be  sufficient.  Plaintiff 
had  a  verdict,  and  a  rule  to  set  it  aside  was  refused.  fAnd  see  Siarhtp  v. 
McDonald,  ubi  tup.f    But  see  E{ford  v.  Teed,  ante,  note  (31). 

(35)  MoUoy,  B.  2,  c.  10,  s.  16.  '*  If  a  bill  is  drawn  upon  a  merchant  in 
London,  payable  to  I.  S.  at  double  usance,  I.  S.  is  not  bound  in  strictness  of 
law  to  procure  an  acceptance,  but  only  to  tender  the  bill  when  the  money  is 
due." 

Beawrs,  s.  266,  p.  453.  **  There  is  no  obligation  to  procure  acceptance  to 
a  bill  payable  at  a  day  certain,  as  the  time  goes  on,  whether  accepted  or  not ; 
but  it  is  otherwise  with  bills  payable  at  so  many  days'  sight."  See  also  Mar. 
12, 13,  and  Blttard  v.  Hint,  and  Goodali  v.  DoUey,  pott,  p.  292,  note  (196). 

Indeed,  in  all  cases  where  a  bill  is  remitted  to  a  factor  or  agent,  it  may  be 
his  duty  to  apply  for  an  acceptance,  and  he  may  be  answerable  for  any  loss 
his  principal  may  suffer  by  a  neglect ;  but  this  neglect  does  not  affect  the  bill, 
if  payable  otherwise  than  after  sight,  nor  the  principal's  right  thereon,  Fuf« 
Beawes,  s.  49,  p.  420,  Mar.  12, 13. 

(36)  Per  Eyre,  C.  J.,  and  Heath,  J.,  2  H.  Bl.  569,  570. 

(37)  Per  Eyre,  C.  J.,  2  H.  Bl.  592. 
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Keepmg  an  inland  bill  a  whole  day,  exclusive  of  the 
day  of  receiving  it,  without  negotiating  it  or  sending  it 
for  acceptance,  is  not  necessarily  an  unreasonable  delay.  (38) 

No  delay  warranted  by  the  common  course  of  business  is 
improper,  nor  is  any  delay  which  is  occasioned  by  keeping 
the  bill  in  (39)  circulation  at  a  distance  from  the  place 
where  it  is  payable ;  but  a  delay  by  locking  it  up  for  any 
unreasonable  length  of  time  is.  (40) 

What  might  be  deemed  delay  as  to  one  species  of  bill, 
may  not  be  so  as  to  another.  (41) 

Therefore,  bills  drawn  by  a  country  banker  upon  his 
London  correspondent  may  be  entitled  to  longer  indul- 
gence than  ordinary  bUls,  because  they  may  be  wanted  for 
country  use  as  part  of  the  circulating  medium  of  the 
country.  (41) 

And  a  person  who  has  himself  kept  such  bills  several 
days,  shows  by  his  conduct  that  he  does  not  consider  them 
as  requiring  immediate  presentment.  (41) 


(38)  Fry  ▼.  HiU,  7  Tannt.  397.  Plaintiff  took  a  biU  at  Windsor  on  Friday, 
ptjable  in  London  a  month  after  sight.  What  he  did  with  it  did  not  appear, 
but  it  was  not  presented  for  acceptance  till  Tuesday :  it  was  left  to  the  jury 
whether  there  was  a  default  to  present  within  a  reasonable  time,  and  they 
fomd  for  plaintiff;  and  on  motion  for  new  trial,  the  Court  said,  it  would  still 
lie  a  question  for  the  jury  whether  there  had  been  a  presentment  in  reason- 
able time:  and  as  they  had  passed  their  judgment  on  that  point,  rule 
refused. 

(39)  See  ante,  note  (37). 

.  (40)  Per  Buller,  J.,  2  H.  Black,  570 ;  see  MuUmtm  v.  D'JE^nino,  tf|^a, 
note  (42). 

(41)  Skaie  t.  RMm,  Mood.  &  Malk.  133.  17th  November,  plaintiff's 
triTdier  received  firom  defendants,  bankers  at  Liskeard,  a  bill  for  100/.,  at 
twenty  days  after  sight,  drawn  by  the  Plymouth  bank  upon  their  London 
banker.  Defendants  held  the  bill  some  days  before  they  paid  it  to  the  tra- 
veller. The  traveller  used  to  transmit  weekly  to  plaintiffs  what  securities  he 
received;  and  he  transmitted  this  to  plaintiffii,  who  lived  at  Bristol,  24th 
November.  It  did  not  reach  Bristol  till  after  post  time  on  Friday  25th. 
Plsintifis  sent  it  to  London  on  Monday  28th,  and  it  was  presented  for  accept- 
aace  the  29th.  The  Plymouth  bank  stopped  on  the  24th,  and  none  of 
their  bills  wore  honoured  by  the  London  house  after  the  26th.  Acceptance 
^irn  refused,  and  defendants  insiBtc4  they  were  discharged.    Lord  Tenterden 
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If  a  bill  payable  abroad  at  a  certain  time  after  sight  be 
taken  in  a  course  of  negotiation  (42),  it  is  not  necessary  to 


said,  the  question  was  whether  plaintiffs,  or  their  serrant,  used  due  diligenoe. 
The  bill  was  certainly  a  considerable  time  in  their  and  their  trayeller's  hands ; 
but,  in  considering  whether  there  had  been  unreasonable  delay,  they  most 
look  to  the  character  of  the  bill,  and  the  course  of  dealing,  as  far  as  they  could 
collect  it,  with  regard  to  such  bills.  It  was  a  biU  by  a  country  banker  upon 
his  London  banker,  and  it  did  not  seem  unreasonable  to  treat  such  bills  as 
not  requiring  immediate  presentment,  but  as  being  retainable  by  the  holden 
for  use  within  a  moderate  time  as  part  of  the  circulating  medium  of  the 
country ;  and  defendants,  by  the  time  they  kept  it,  showed  they  so  considered 
this  bill :  however,  it  was  for  the  jury  to  say  whether  they  thought  the  delay 
unreasonable  or  not,  and  they  woidd  find  their  yerdict  accordingly.  The  joiy 
found  for  the  plaintiffs. 

(42)  Muilman  v.  D'Effuino,  2  H.  Bl.  565.  In  debt,  on  bond  conditioned 
to  pay  certain  bills  drawn  on  India  at  sixty  days  after  sight  in  case  they 
should  be  returned  protested,  defendant  pleaded  that  they  were  not  presented 
for  acceptance  within  a  reasonable  time  after  the  drawing :  it  appeared  that 
they  were  drawn  5th  of  March,  1793;  that  they  were  indorsed  on  that  day 
by  defendant  to  plaintiffs,  who  procured  them  for  a  house  at  Paris ;  that 
plaintiffs  sent  immediate  advice  to  the  house  at  Paris,  and  on  receiving  their 
directions  on  30th  April,  sent  them  to  India,  where  they  arriyed  on  the  3rd 
of  October ;  on  the  5th  of  October,  the  holder  wrote  to  the  drawee,  who  was 
from  home,  desiring  him  to  accept  the  bills,  and  on  the  17th  of  October  he 
sent  an  answer  of  refusal :  some  of  the  biUs  were  thereupon  protested  29th  of 
October,  and  the  rest  18th  of  November.  Eyre,  C.  J.,  left  the  case  to  the 
jury ;  but  told  them,  he  thought  the  bills  had  been  sent  to  India  in  time,  as 
they  were  put  up  here  for  negotiation,  and  were  therefore  liable  to  be  delayed, 
and  that  they  were  presented  in  India  in  time  after  their  arrival.  The  jury 
found  for  the  plaintiff;  and  on  a  rule  to  show  cause  why  there  should  not  be 
a  new  trial,  and  cause  shown,  the  Court  was  satisfied  with  the  verdict,  an 
plaintiff  had  judgment.  Eyre,  C.  J.,  said,  **  It  is  not  necessary  to  lay  down 
any  new  rule  as  to  bills  of  exchange  payable  at  sight,  or  within  a  given  time 
afterwards ;  if  it  were,  I  should  feel  great  anxiety  not  to  clog  the  negotiation 
of  bUls  circumstanced  like  these.  It  would  be  a  very  serious  and  difficult 
thing  to  say,  that  a  person  buying  a  foreign  bill,  in  the  way  these  were  bought, 
should  be  obliged  to  transmit  it  by  the  first  opportunity  to  the  place  of  its 
destination.  There  would  also  be  a  great  difficulty  in  saying  ai  what  iimi 
such  a  bill  should  be  presented  for  acceptance.  The  courts  have  been  voy 
cautious  in  fixing  any  time  for  presenting  for  acceptance  an  inland  biUf  pay- 
able at  a  certain  period  after  sight ;  and  it  seems  to  me  more  necessary  to  be 
cautious  with  respect  to  a  foreign  bill  payable  in  that  manner.  I  think, 
indeed,  the  holder  is  bound  to  present  the  bill  in  reasonable  time,  in  order 
that  the  period  may  commence  from  which  the  payment  is  to  take  place ;  but 
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send  it  by  the  first  opportunity  to  the  place  where  it  is 
payable. 

f  And  where  a  purchaser  kept  such  a  bill  not  drawn  in 
duplicate,  for  five  months,  in  consequence  of  the  exchange 
Ming,  the  delay  was  held  not  unreasonable.  (43) 


the  question,  what  is  reasonable  time,  must  depend  on  the  particular  circum- 
stances of  the  case;  and  it  must  always  be  for  the  jury  to  determine  whether 
iny  laches  are  imputable  to  the  plaintiff."  Per  Buller,  J. :  **  The  only  rule  I 
know  of,  which  can  be  applied  to  the  case  of  bills  of  exchange,  is,  that  due 
dUiffenee  must  be  used.  Due  diligence  is  the  only  thing  to  be  looked  at, 
whether  the  bill  be  foreign  or  inland,  and  whether  it  be  payable  at  sight,  at 
10  many  days  after,  or  in  any  other  manner.  But  I  think  a  rule  may  thus  far 
be  laid  down  as  to  laches,  with  regard  to  bills  payable  at  sight,  or  at  a  certain 
time  after  sight ;  namely,  that  they  ought  to  be  put  in  circulation ;  and  if  a 
biQ  drawn  at  three  days'  sight  were  kept  out  in  that  way  for  a  year,  I  cannot 
say  there  would  be  laches ;  but  if,  instead  of  putting  it  into  circulation,  the 
holder  were  to  lock  it  up  for  any  length  of  time,  I  should  say  that  he  would 
be  guilty  of  laches ;  but  farther  than  this,  no  rule  can  be  laid  down."  Per 
Heath,  J. :  "  No  rule  can  be  laid  down  as  to  the  time  for  presenting  bills  pay- 
able at  sight,  or  at  a  given  time  afterwards.  In  the  French  Ordinances  of 
1673,  in  Postelthwaite  and  Marius,  it  ia  said,  *  That  a  bill  payable  at  sight  or 
at  viU  is  the  same  thing.' " 

Gtmpp  V.  Harden,  Holt,  342  ;  7  Taunt.  159 ;  2  Marsh.  454.    A  bill  drawn 

IB  London,  12th  May,  1815,  at  thirty  days  after  sight,  on  a  house  in  Lisbon, 

was  remitted  by  defendant  to  plaintiff  at  Paris.    Plaintiff  indorsed  it  to  a  house 

at  Genoa ;  they  negotiated  it ;  and  it  was  not  till  22nd  August  that  it  reached 

Lisbon,  and  was  presented  for  acceptance;  before  that  time,  viz,  on  15th 

July,  the  drawer  failed,  and  on  that  account  acceptance  was  refused.    It  was 

urged  for  defendant,  that  it  was  unwarrantable  in  plaintiff  to  send  the  bill  to 

Genoa,  instead  of  transmitting  it  to  Lisbon  for  acceptance ;  but,  Gibbs,  C.  J., 

thought  otherwise ;  and  the  jury  said  such  a  bill  might  be  sent  round  the 

vorid  before  it  was  presented  for  acceptance ;   and  found  for  the  plaintiff. 

On  motion  for  a  new  trial,  Gibbs,  C.  J.,  relied  upon  Muilman  v.  lyEpuinOf  in 

which,  he  said,  the  point  had  been  deliberately  considered,  and  he  was  clearly 

of  opinion  that  the  plaintiff  had  not  taken  the  risk  upon  himself  by  sending 

the  bill  into  circulation ;  and  the  jury  having  been  of  opinion  that  the  bill  had 

been  presented  in  reasonable  time,  a  rule  was  refused. 

t(43)  Melliah  y.  Rawdon,  9  Bing.  416.  A  bill  drawn  by  defendant  on 
Rio  de  Janeiro,  payable  sixty  days  after  sight,  was  sold  to  plaintiff  by  defend- 
ant in  the  market  on  the  20th  September.  Such  bills,  it  appeared,  were  con- 
stantly bought  and  sold  for  the  purpose  of  speculation,  and  if  the  drawers 
were  desirous  that  they  should  be  at  once  presented  they  drew  them  in 
duplicate,  or  expressly  stipulated  with  the  purchasers  to  forward  them  in  a 

Q  2 
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But  in  the  absence  of  proof  of  circumstances  to  excuse 
the  delay,  the  drawer^s  keeping  a  foreign  bill,  drawn  in 
duplicate,  so  as  to  make  it  run  two  months  longer  than  was 
necessary  for  its  transmission,  was  held  unreasonable.  (44)  f 

Upon  a  presentment  for  acceptance,  the  bill  should  be 
left  with  the  drawee  (45)  twenty-four  hours,  unless  in  the  in- 
terim he  either  accept  or  declare  a  resolution  not  to  accept. 

But  a  bill  or  note  must  not  be  left  (unless  it  be  paid)  on 
a  presentment  for  payment ;  if  it  be,  the  presentment  is 
(46)  not  considered  as  made  until  the  money  is  called  for. 


limited  time,  neither  of  which  defendant  had  done.  Immediately  afterwards 
the  rate  of  exchange  feU,  and  by  the  Ist  February  ensuing  had  fidlen  from 
22  to  17^.  On  that  day  plaintiff  put  the  biU  into  drcnlation,  and  it  was 
presented,  but  in  the  interval  the  drawee  had  foiled.  Upon  proof  of  these 
circumstances,  the  jury  were  directed  by  Tindal,  C.  J.,  to  consider  whether 
there  had  been  an  unreasonable  delay  on  the  part  of  plaintiff,  and  in  doing  so 
to  regard  the  situation  and  interest,  not  only  of  the  drawer,  but  also  ofUhe 
holder.  The  jury  found  for  the  plaintiff;  and,  after  argument  on  a  rule 
for  a  new  trial,  and  time  taken  to  consider,  the  Court  held  the  direction  and 
verdict  to  be  right,  and  discharged  the  rule. 

(44)  Straker  v.  Graham,  4  M.  &  W.  721.  In  an  action  for  freight,  de- 
fendants pleaded  that  Slade,  Diddle,  and  Co.,  the  consignees,  at  Carbonear, 
in  Newfoundland,  delivered  to  plaintiff  a  bill  for  the  amount  of  the  freight, 
drawn  by  them  on  Slade,  Biddle,  and  Co.,  of  Poole,  in  England,  payable 
ninety  days  after  sight ;  and  that  plaintiff  kept  the  bill  an  unreasonable  time 
before  it  was  presented.  Replication,  that  plaintiff  did  not  keep  it  an  unrea- 
sonable time.  The  bill  in  question,  drawn  in  duplicate,  was  delivered  to  the 
captain  of  the  vessel,  12th  August.  Carbonear  is  twenty  miles  distant  from 
St.  John's,  with  a  daily  communication  between  the  two  places ;  and  from  St. 
John's  a  Post  Office  packet  sails  three  times  a  week  for  England,  the  average 
voyage  being  eighteen  days.  The  bill  was  not  presented  until  16th  Novem- 
ber, and  before  its  maturity  the  drawees  became  bankrupt.  No  evidence 
was  offered  to  explain  the  delay.  Williams,  J.,  expressed  an  opinion  that  the 
delay  was  not  unreasonable,  but  the  jury  found  it  to  have  been  so,  and  upon 
motion  for  a  new  trial  the  Court  held,  that,  in  the  absence  of  proof  of  cir- 
cumstances excusing  the  delay,  the  verdict  was  right,  especially  as  the  lull  was 
drawn  in  duplicate,  and  discharged  the  rulcf 

(45)  Vide  Mar.  2nd  ed.  16 ;  Moll.  b.  3,  c.  5,  s.  1 ;  Lord  Raym.  281. 

(46)  Hayward  v.  Bank  qf  England,  Str.  550.  Hayward  kept  cash  at  the 
bank,  and  paid  in  a  banker's  note ;  the  runner  to  the  bank  left  it  at  the 
banker's  the  next  morning,  and  called  for  the  money  in  the  afternoon,  but  in 
the  interval  the  banker  had  stopped;  and  though  this  appeared  to  be  the 
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The  time  when  a  presentment  for  payment  most  be 
made,  depends  upon  the  time  when  the  bill  or  note  is  pay- 
able. 

A  bill  or  note  payable  on  demand  must  not  be  kept 
locked  up ;  if  it  be,  the  loss  will  fall  on  the  holder.  (47) 

And  it  will  be  no  excuse  that  it  would  not  have  been 
paid  had  it  been  presented  sooner.  (47) 

If  A.  take  a  bill  or  note  payable  to  bearer  on  demand  for 
a  pre-existing  debt,  and,  instead  of  putting  it  into  circula- 
tion or  presenting  it  for  payment  in  a  reasonable  time, 
keep  it  by  him,  and  such  bill  or  note  be  afterwards  dis- 
honoured, the  debt  will  be  considered  as  extinct,  and  the 
loss  will  fall  upon  A.  (48) 


QMial  prectioe  at  the  bank,  King,  C.  J.,  said,  it  was  dangerous  to  suffer  per- 
sons to  deal  with  notes  in  that  manner,  and  that  the  Common  Pleas  were  of 
tbat  opinioo  in  the  like  case;  and  he  directed  the  jmy  to  find  for  the 
plaintiff,  which  thej  did.  8td  vidi  TVriMr  v.  Mead^  and  Hoar  v.  Da  Cogta, 
poH,  p.  233,  note  (56). 

(47)  Beeekmg  t. ,  Holt,  315.    Plaintiff  took  of  defendant  at 

Tonbridge,  on  the  5th,  before  the  Maidstone  post  went  out,  a  20/.  Maidstone 
bulk  note,  payable  on  demand ;  he  kept  it  till  the  morning  of  the  7th,  and 
then  sent  it  by  the  carrier,  who  reached  Maidstone  at  nine  in  the  morning  of 
the  7th :  the  post  of  the  6th  reached  Maidstone  an  hour  sooner ;  the  bank 
did  not  open  that  day :  Gibbs,  C.  J.,  held  there  was  laches  in  plaintiff,  and  he 
directed  a  nonsuit. 

(48)  (Unmdff§  y.  Alltnby,  6  B.  &  C.  373.  10th  December,  at  three  p.  m. 
defendant  gaTc  plaintiff  four  5/.  notes,  payable  to  bearer  on  demand,  of  the 
biak  at  Uuddersfield  of  Dobson  and  Co.  They  were  given  for  oats  plaintiff 
lold  that  day  to  defendant.  At  deren  o'clock  that  day  Dobson  and  Co. 
stopped  payment,  but  neither  plaintiff  nor  defendant  knew  it.  The  notes 
were  giren  to  plaintiff  at  York,  forty  miles  firom  Huddersfield ;  and  plaintiff 
liTed  at  Laythom,  fifty-two  miles  from  Huddersfield.  Plaintiff  did  not  dr- 
colste  the  notes,  nor  present  them  for  payment ;  but,  on  17th  December,  he 
required  defendant  to  take  them  back.  Defendant  refused,  and  plaintiff  sued 
him  for  the  price  of  the  oats.  A  special  case  was  reserved ;  and  on  argument, 
tbe  three  judges  were  dear  that  defendant  had  made  the  notes  his  own ;  and 
the  debt  was  to  be  considered  as  discharged ;  had  he  given  defendant  prompt 
notice,  defendant  might  have  resorted  to  the  parties  from  whom  he  bad  the 
notes,  and  at  aU  events  he  might  have  sued  Dobson  and  Co.  upon  the  notes. 
Postea  to  defendant,  t  But  see  aliter  as  to  second  point  for  which  this  case 
is  cited  IZoyert  V.  XoRjtford,  1  C.&M.637;  Turner  y.SttmUtl  D.&L.122; 
sod  HoftMNs  V.  Olwer  and  othen,  16  L.  J.,  Q.  B.  437.t 
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And  it  will  make  no  difference,  though  the  person,  by 
whom  the  bill  or  note  was  to  be  paid,  had  stopped  pay- 
ment, and  would  not  have  paid  it  if  presented.  (48) 

Unless  it  could  also  be  shown  that  the  person  giving  the 
bill  or  note  to  A.,  knew  that  the  person  to  pay  it  had 
stopped  payment,  so  as  to  make  it  a  fraud  in  him  to  give 
it  to  A.  (48) 

The  party  giving  such  a  bill  or  note  is  entitled  to  have  it 
promptly  put  into  circulation  or  presented,  that  he  may 
have  the  better  chance  of  an  early  notice  that  the  party 
who  ought  to  pay  has  stopped ;  and  then  he  may  judge  for 
himself  whether  he  will  sue  such  party ;  and  if  he  be  in  time 
to  call  upon  the  person  from  whom  he  took  the  bill  or  note, 
he  may  call  upon  him  accordingly.  (48) 

A  bill  or  note  payable  on  demand,  is  payable  imme- 
diately upon  presentment ;  and  unless  put  into  circulation, 
must  be  presented  within  a  reasonable  time  after  the 
receipt. 

It  has  (49)  not  been  expressly  decided  whether  what 
shall  be  considered  as  a  reasonable  time  shall  be  taken  as  a 
question  of  fact  for  the  determination  of  the  jury,  or  as  a 
question  of  law  for  the  determination  of  the  Court.  In 
Darbishire  v.  Parker  (50),  Lawrence,  J.,  intimated  very 

(49)  Vide  anie^  Muilman  y.  D^BguinOy  p.  226,  note  (42);  TVfMfo/  ▼.  Broini, 
pottf  p.  252,  note  (111) ;  AppUton  ▼.  Sweeiapphf  potty  p.  234,  note  (60); 
Hankey  ▼.  TVo/man,  postt  p.  235,  note  (62) ;  and  Hilton  t.  Shepherd^  Hopet 
▼.  Alder,  Darbithire  v.  Parker y  infra,  note  (50). 

(50)  Whether  it  is  the  province  of  the  judge,  or  of  the  jury,  to  decide  npon 
the  reasonableness  of  notice,  has  never  been  expressly  determined.  In  T^mdal 
T.  Brown,  post,  note  (111),  Lord  Mansfield  considered  it  as  a  question 
partly  of  fact  and  partly  of  law :  Ashhurst  and  BuUer,  Js.,  as  a  question  of 
law.  In  the  two  cases  of  Hilton  v.  Shepherd,  Hopes  v.  Alder,  6  East,  pp. 
14,  16,  note.  Lord  Kenyon  considered  it  as  a  question  for  the  jury,  under  all 
the  circumstances  of  accident,  necessity,  and  the  like.  But  the  judgment  of 
Lawrence,  J.,  in  Darbishire  v.  Parker,  shows  it  was  his  decided  opinion  thst 
it  was  an  inference  of  law,  to  be  drawn  by  the  Court  from  the  facts,  which  (sa 
in  all  other  cases)  were  to  be  found  by  the  jury. 

Darbishire  and  another  v.  Parker,  6  East,  3.  The  plaintiffs  recdved  at 
Manchester  notice  of  the  dishonour  of  a  bill,  between  eight  and  nine  o'clock 
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decidedly  that  it  was  a  question  of  law  for  the  judges,  and 


in  the  morning;  of  the  12th  of  Aug^ust.  The  post  from  M&nchester  to  Liver- 
pool, where  the  drawer  resided,  set  off  between  twelve  and  one  o'clock  at 
Booa.  They,  however,  sent  no  notice  by  the  post  of  that,  or  of  the  next  day, 
hat  sent  it  by  a  private  hand  on  the  13th,  by  which  it  was  delivered  about 
nine  o'clock  at  night,  two  hours  later  than  it  would  have  arrived  had  it  been 
sent  by  the  post.  Lord  Ellenborough  left  it  to  the  jury,  whether  reasonable 
notice  had  been  given,  and  they  found  for  the  plaintiffs.  A  new  trial  was 
moved  for,  on  the  ground  of  a  misdirection,  and  a  rule  nisi  granted.  The 
Court,  without  entering  into  the  general  question,  held  that  the  case  deserved 
reconsideration;  inasmuch  as  the  plaintiffs  appeared,  at  aU  events,  to  have 
been  guilty  of  laches,  whether  the  notice  should  have  been  sent  by  the  post 
of  the  12th,  or  by  that  of  the  next  day, — ^having  failed  in  doing  either.  Rule 
absolute.  In  this  case,  Lawrence,  J.,  on  the  general  question,  whether  rea- 
sonable notice  be  a  question  of  law  or  of  fact,  said,  "  It  must  be  recollected, 
thai  the  facts  stated  in  the  report  of  Titidal  v.  Brovm  were  afterwards  found 
in  a  special  verdict,  in  which  the  jury  did  not  find  whether  the  notice  were 
reasonable  or  not ;  on  which  special  verdict  this  Court  gave  judgment  for  the 
plaintiff,  and  that  judgment  was  unanimously  confirmed  in  the  Exchequer 
Chamber.  But  if  reasonable  notice  were  a  question  of  fbct,  and  not  of  law,  I 
am  at  a  loss  to  know  how  those  judgments  are  to  be  sustained  ;  for  the  jury 
did  not  find  the  fact  of  reasonable  notice,  but  left  that  as  a  question  of  law  to 
be  inferred  from  all  the  circumstances.  But  if  it  were  a  question  of  fact,  there 
ought  to  have  been  a  venire  de  novo  in  that  case."  In  Ball  y.  Wardell, 
Wines,  204, 206,  where  a  custom  was  pleaded  for  the  inhabitants  of  a  town 
to  walk  and  ride  over  a  certain  close  of  the  plaintiff's  at  aU  eeatonabU  times, 
what  was  to  be  deemed  a  eeattmable  time  was  considered  to  be  a  question  of 
law,  arising  out  of  all  the  circumstances ;  of  which  Lord  C.  J.  Willes  says, 
"  The  Court  were  the  proper  judges,  as  in  the  case  of  reammable  timet  rea^ 
sonable  fines,"  &c.  *'  For,"  he  adds,  "  what  is  contrary  to  reason  cannot  be 
eonsonant  to  law,  which  is  founded  on  reason ;  and  therefore  the  reasonable- 
ness in  these  and  the  like  cases  depends  on  the  law,  and  is  to  be  decided  by 
the  judges."  And  in  the  same  case  he  says, ''  issues  may  be  joined  on  things 
which  are  partly  matters  of  fact,  and  partly  matters  of  Ikw ;  and  then,  when 
the  evidence  is  gi^en  at  the  trial,  the  judge  must  direct  the  jury  how  the  law 
is ;  and  if  they  find  contrary  to  such  direction,  it  is  a  suficient  reason  for  a 
new  trial." 

See  also  Anderetm  t.  Royal  Esehange  Atturanee  Company,  7  East,  43,  in 
which  Lord  Ellenborough,  in  speaking  of  the  time  within  which  the  assured 
may  abandon  the  property  insured,  says,  "  An  abandonment  must  be  made 
within  a  reasonable  time ;  and  I  rather  conceive  that  it  is  the  province  of  the 
judge  to  direct  the  jury  as  to  what  is  a  reasonable  time  under  the  circumstances." 
See  also  Bateman  v.  Joeeph,  poet.  See  also  Co.  Litt.  56  b,  *'  Reasonable 
time  shaU  be  adjudged  by  the  discretion  of  the  justices  before  whom  the  cause 
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yet  in  many  instances  since  it  has  been  treated  as  a  ques- 
tion of  fact  for  the  jury.  (51) 

'f  And  it  appears  to  be  a  mixed  question  of  law  and  fact 
to  be  decided  by  the  jury,  acting  under  the  direction 
of  the  judge,  upon  the  particular  circumstances  of  each 
case.  (52) 

And,  in  determining  this  question,  the  jury  should 
look  to  the  interests  of  the  holder  as  well  as  of  the 
drawer.  (53)f 

Upon  a  bill  or  note  payable  on  demand  or  at  sight,  and 
given  for  cash  by  a  person  who  makes  the  profit  by  the 
money  on  such  bills  or  notes  a  source  of  his  livelihood,  it 
is  difficult  to  say  what  length  of  time  such  person  shall 
be  entitled  to  consider  unreasonable  (54)  ;  but,  upon  such 
bills  or  notes  given  by  way  of  payment  or  paid  into  a 
banker'^s,  any  time  beyond  what  the  common  course  of 
business  warrants  (55),  is  unreasonable. 

Upon  a  bill  or  note  of  this  kind  given  by  way  of  payment, 
the  course  of  business  seemed  formerly  to  allow  the  party 
to  keep  it,  if  payable  in  the  place  where  it  was  given,  until 

dependeth :  and  so  it  is  of  reasonable  fines,  customs,  and  sarrices,  upon  the 
true  state  of  the  case  depending  before  them ;  for  reasonableness  in  these 
cases  belongeth  to  the  knowledge  of  the  law,  and  therefore  to  be  decided  by 
the  Justices.  For  nothing  that  is  contrary  to  reason  is  consonant  to  law."  See 
also  AppMon  v.  Sweetapple,  poatf  p.  234,  note  (60),  f  and  per  Yaughan,  J., 
4  Bing.  N.  C.  268,  and  Startup  y.  Maedonatd,  6  M.  &  G.  593.t 

(51)  See  Fry  v.  Hill,  ante,  p.  225,  note  (38),  and  Goupy  v,  Hmrdem,  ante, 
p.  227  ;  Shute  t.  Bobine,  ante,  p.  225  ;  Hear  ▼.  Da  Coeta,poit,  p.  233,  and 
Manwaring  v.  Harriaon,  pott,  p.  234  ;  fStraker  y.  Graham,  ante,  p.  228. 

(52)  ''  Whether  there  has  been  in  any  particular  case  reasonable  diligence 
used,  or  whether  unreasonable  delay  has  occurred,  is  a  mixed  question  of  law 
and  fact  to  be  decided  by  the  jury,  acting  under  the  direction  of  the  judge, 
ui>on  the  particular  circumstances  of  each  case.  The  judgment  of  the  Court 
of  Common  Pleas  in  the  case  of  MuilnuM  t.  D'Bffuino  seems  to  us  to  lead  to 
this  conclusion  and  no  other."  Per  Tindal,  C.  J.,  delivering  the  judgment  of 
the  Court  in  Mellieh  ▼.  Rawdon,  9  Bing.  423 ;  and  see  per  Lord  Tenterden, 
C.  J.,  Mood.  &  Mai.  136. 

(53)  Mellieh  v.  Rawdon,  ante,  p.  227,  note  (43). 

(54)  Shute  V.  Robine,  ante,  p.  225,  note  (41).t 

(55)  See  Turner  v.  Mead,  pott,  p.  233,  note  (56). 
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the  (56)  morning  of  the  next  day  of  business  after  its 

(56)  Ward  y.  Etfou,  Lord  Raym.  928.  A  banker's  note  was  paid  to  tbe 
pliiotifrB  servant  at  noon,  and  presented  for  payment  the  next  morning,  at 
which  time  the  banker  stopped  payment.  On  a  case  reserved,  the  Court  held, 
it  was  presented  in  time ;  and  judgment  was  given  for  the  plaintiff. 

Moore  v.  Wearren,  Str.  415.  The  defendant  gave  the  plaintiff  a  banker's 
note  at  two  o'clock  in  the  afternoon,  and  he  tendered  it  for  payment  the  next 
moming  at  nine.  The  banker  stopped  a  quarter  of  an  hour  before ;  and 
Piatt,  C.  J.,  told  the  jury  the  loss  should  fall  on  the  defendant,  there  being 
no  laches  in  the  plaintiff,  who  had  demanded  the  money  as  soon  as  was  usual 
in  the  course  of  dealing,  and  that  keeping  the  note  till  next  moming  could 
not  be  construed  giving  a  new  credit  to  the  banker ;  and  the  jury  found  for 
tbe  plaintiff.  In  Holme  v.  Barry,  Str.  415,  the  circumstances  were  the  same ; 
and  King,  C.  J.,  of  the  Common  Pleas,  gave  a  similar  direction,  and  the  jury 
found  accordingly. 

Fletcher  v.  Sandye,  Str.  1248.  A  banker's  note  was  paid  to  the  plaintiff 
after  dinner,  and  he  sent  it  for  payment  the  next  moming,  but  the  banker  had 
stopped  payment;  and  Lee,  C.  J.,  ruled  that  there  was  no  laches  in  the 
plaintiff,  and  that  in  all  these  cases  there  must  be  a  reasonable  time  allowed, 
ecosistent  with  the  nature  of  circulating  paper. 

7\tmer  ami  othere  v.  Mead,  Str.  416.  Defendants  paid  the  Sword 
Blade  Company  (the  plaintiffs)  two  banker's  notes,  at  three  o'clock  in  the 
afternoon ;  and  the  next  moming  their  servant  left  them  at  the  banker's,  in 
order  to  call  for  the  money  in  the  evening,  it  then  being  the  custom  with 
plaintifis  and  the  bank  to  send  out  their  notes  in  the  moming  and  to  call  for 
the  money  in  the  aftemoon.  The  plaintiff^'  servant  called  for  the  money 
between  four  and  five  in  the  aftemoon,  and  the  banker  had  just  stopped  pay- 
ment ;  and  because  pUmtiffs  hod  done  nothing  more  than  was  usual  in  leav- 
ing the  notes  in  the  moming  without  taking  the  money,  Pratt,  C.  J.,  directed 
the  jury  to  find  for  them,  which  they  did.  Sed  vide  Hayward  v.  Bank  qf 
S^yland,  ante,  p.  228. 

Hoar  y.  Da  Coeta,  Str.  910.  Defendant  paid  the  plaintiff  a  banker's 
note  at  twelve ;  he  put  it  into  the  bank  at  one,  and  at  ten  the  next  moming 
tbe  nmner  from  the  bank  carried  it  with  other  notes,  and  left  them,  as  was 
then  usual,  to  call  again  for  the  money.  He  called  at  eleven,  and  was  told 
the  banker's  servant  was  gone  to  the  bank :  he  called  again  at  two,  when  the 
banker  said  he  was  going  to  stop,  and  refused  payment ;  but  he  paid  small 
notes  till  four  o'clock.  Plaintiff  gave  notice  to  the  defendant  the  next  morning. 
The  question  was,  whether  this  note  was  payment  to  plaintiff.  It  was  insisted 
for  defendant,  that  if  the  note  had  been  tendered  by  itself  it  would  have  been 
paid;  and  for  plaintiff,  that  if  there  had  been  no  demand  there  would  have 
been  no  laches,  it  being  within  a  day  after  the  receipt  that  the  banker  stopped. 
Raymond,  C.  J.,  said  there  was  no  standing  rule,  and  left  it  to  the  jury,  who 
found  for  the  plaintiff.  And  see  Boddington  v.  Schleneker,  poet,  p.  237, 
note  (65)  and  note  (66). 
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receipt ;  and  till  the  next  post,  if  payable  elsewhere ;  but 
(57)  not  longer. 

Thus,  where  a  note  of  thb  kind,  payable  in  London,  was 
given  there  in  the  morning,  a  presentment  the  next  morn- 
ing was  held  (58)  sufficiently  early ;  a  presentment  at  two 
the  next  afternoon  (59)  too  late. 

In  (60)  a  later  modem  case,  where  a  similar  note  was 
given  in  London  at  one,  and  not  presented  till  the  next 


(57)  Mamwarm^  ▼.  Harrimm,  Str.  508.  On  Saturday  the  17th  of  Sep- 
temher,  abont  two  o*dock,  Harrison  gave  Manwaring  a  banker's  note,  dated 
the  5th  of  September,  and  payable  to  Harrison  or  order  on  demand.  Man- 
waring  paid  it  away  the  same  afternoon  to  J.  S.,  who  presented  it  for  payment 
on  the  Tnesday  morning  as  soon  as  the  shop  was  open;  bat  the  banker  stopped 
payment  at  that  time.  Manwaring  paid  the  money  to  J.  S.,  and  brought  this 
action  to  recover  it  firom  Harrison.  Pratt,  C.  J.,  left  it  to  the  jury,  whether 
there  had  been  any  n^lect,  and  observed,  that  as  Harrison  had  kept  it  deven 
days,  he  probably  would  not  have  demanded  payment  sooner  than  J.  S.  did. 
The  jury  wished  to  leave  it  to  the  Court  whether  there  had  been  a  reasonable 
time ;  but  the  Chief  Justice  told  them  they  were  the  judges  of  that,  upon 
which  they  found  for  defendant,  and  gave  it  as  their  opinion,  that  a  person 
who  did  not  demand  a  banker's  note  in  two  days,  took  the  credit  on  himself. 

East  India  CMtpmiy  v.  Chitty,  Str.  1175.  At  half-past  eleven  in  the 
morning  of  the  18th  of  January,  defendant  paid  the  East  India  Company's 
cashier  a  banker's  note,  and  they  did  not  send  it  for  payment  till  the  next 
day  or  two,  at  which  time  the  banker  stopped  payment.  The  question  was, 
who  should  bear  the  loss  ?  and  upon  examining  the  merchants  it  was  held, 
that  the  company  had  made  it  their  own  by  not  sending  it  out  the  afternoon 
they  lecdved  it,  or  at  furthest  the  next  morning ;  and  the  jury  found  accord- 
ingly for  the  defendant. 

(58)  Ward  v.  Event,  Moore  v.  Warnn,  Holme  v.  Barry,  Fletcher  v. 
Sandye,  ante,  p.  233,  note  (56). 

(59)  Eatt  India  Company  v.  Chitty,  eupra;  fbut  see  poet,  notes  (65) 
and  (66).t 

(60)  Appleton  v.  Sweetapple,  B.  R. ;  Mich.  23  Geo.  III.  A  bill  payable 
in  London  on  demand  was  given  to  the  plaintiff  in  London  at  one  o'clock 
in  the  afternoon,  and  he  did  not  present  it  till  the  next  morning :  the  question 
was,  whether  he  presented  it  in  time  ?  Lord  Mansfield  left  the  point  to  the 
jury,  who  found  for  the  defendant ;  but  the  Court  granted  a  new  trial,  be- 
cause the  question  was  a  matter  of  law  upon  which  the  judge  should  have 
dedded;  the  jury  found  again  for  the  defendant,  but  against  the  judge's 
direction ;  a  second  new  trial  was  granted,  and  the  jury  again  found  for  the 
defendant ;  and  then  the  Court  refused  to  interfere. 
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morning,  three  juries  held  the  delay  unreasonable,  but  it 
was  against  the  opinion  of  the  Court. 

But  in  a  more  recent  case,  where  such  a  note  payable  in 
London  was  given  in  the  country,  it  was  held  that  the 
person  receiving  it  was  not  bound  to  send  it  to  London  till 
the  following  day  (61). 

And  that  the  person  receiving  it  in  London  was  not 
bound  to  present  it  till  the  next  day.  (61) 

A  bill  or  note  of  this  kind,  given  by  way  of  payment  to  a 
banker,  must  (62)  be  presented  by  him  as  soon  as  if  it  had 
been  paid  into  his  hands  by  a  customer. 

And  it  has  been  held,  that  a  bill  or  note  of  this  kind,  if 
payable  at  the  place  where  the  banker  lives,  must  be  pre- 
sented the  next  time  the  banker^s  clerk  goes  (62)  his 
rounds. 


(61)  Wittiamt  t.  SmUh,  (1819,)  2  B.  ft  Aid.  496.  At  ten  o'clock  on 
Friday  morning,  defendant  paid  plaintiff,  at  Wantage,  (eighteen  miles  from 
Newbury,)  450i.  in  Newbury  bank  notes,  payable  at  Newbury  or  in  London : 
plaintiff  sent  them  to  the  Wantage  bank  the  same  day,  to  remit  to  London ; 
but  they  declined  on  account  of  the  risk,  and  balTCS  of  them  were  sent  to 
London  by  Saturday's  coach,  and  the  other  halves  by  Sunday's  post :  they 
were  presented  for  payment  on  the  Tuesday,  but  no  Newbury  notes  were  paid 
in  London  after  the  Monday,  nor  at  Newbury  after  the  Saturday.  Newbury 
WIS  a  two  days'  post  from  Wantage,  and  the  post  from  London  left  Wantage 
at  half  after  five  in  the  evening :  on  case,  it  was  urged  for  defendant,  that  the 
plaintiff  should  have  sent  the  notes  to  London  by  the  Friday's  post,  or,  if  not, 
that  they  should  have  been  presented  for  payment  the  day  they  arrived  in 
London,  in  either  of  which  cases  they  would  have  been  paid ;  but  the  Court 
held,  that  plaintiff  had  tiU  the  day  after  they  were  received,  i.  e.  till  Satur- 
day, to  send  them  to  London,  and  the  banker  there  had  till  the  day  after 
he  received  them,  t.  e.  till  Tuesday,  to  present  them :  and  postea  to 
plaintiff. 

(62)  Hankey  v.  Trotman^  Blackst.  1.  The  plaintiff  was  a  banker,  and 
bad  a  bill  on  defendant,  for  which  defendant  paid  him  a  draft  upon  another 
banker  at  twelve  at  noon,  and  plaintiff  got  it  marked  for  acceptance  that 
night ;  before  the  next  morning  the  banker  on  whom  it  was  drawn  stopped. 
The  question  was,  whether  plaintiff  or  defendant  should  bear  the  loss  ?  The 
jury  found  a  verdict  for  defendant,  and  upon  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial,  and  cause  shovni,  the  Court  (Wright,  J.  dubitanie) 
held  that  it  was  a  question  of  fact,  whether  plaintiff  had  sufficient  time  for 
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But,  if  a  London  banker  receive  a  check  by  the  general 
post,  he  is  not  bound  to  present  it  for  payment  (63)  until 
the  following  day. 

And  where  a  person  in  London  received  a  check  upon  a 
London  banker  between  one  and  two  o'clock,  and  lodged  it 
soon  after  four  with  his  banker,  and  the  latter  presented  it 
between  five  and  six,  and  got  it  marked  as  a  good  check, 
and  the  next  day  at  noon  presented  it  for  payment  at  the 
clearing-house;  the  Court  held  that  there  had  been  no 
unreasonable  delay,  either  by  the  (64)  holder  in  not  pre- 

receiving  the  money,  of  which  the  jury  were  the  proper  judges ;  and  the 
Terdict  stood. 

But  see  the  cases  of  Rh^t^d  v.  Jiidge,  and  RoUan  v.  Bemneti,  ur  the  two 
foUowing  notes.  In  the  last-mentioned  case,  Mansfield,  C.  J.,  said,  that 
Haniey  ▼.  THtnum  had  been  overruled  by  AppUiom  v.  Sweett^Ui  see 
2  Taunt.  394 ;  f  and  see  Boddington  v.  Sehleneker,  ptut,  note  (65).t 

(63)  Riekfard  and  oihen  ▼.  Ridge,  2  Campb.  537.  The  plaintife,  bankers 
at  Aylesbury,  gave  defendant  cash  for  a  check  upon  Smith  and  Co.,  bankers 
in  London ;  and  in  an  action  to  recover  this  money,  it  appeared  that  they  iw^ 
the  check  on  the  13th  of  June,  but,  mstead  of  sending  it  to  London  by  the 
post  of  that  day,  which  they  might  have  done,  they  sent  it  by  a  morning 
coach  on  the  14th ;  and  their  bankers,  to  whom  it  was  directed,  received  it 
between  three  and  four  o'clock  on  the  same  day,  and  presented  it  at  Smith's 
house  at  noon  on  the  15th,  when  payment  was  refused.  It  was  proved  that 
bankers  to  the  west  of  St.  Paul's,  where  the  plaintife'  bankers  resided,  sent 
out  checks  and  biUs  for  payment  only  once  in  the  day,  and  that  generaUy 
before  the  arrival  of  the  post ;  and  therefore  such  as  arrived  by  the  post  on 
one  day  generally  remained  with  them  unta  the  foUowing  morning ;  so  that 
had  this  check  arrived  by  the  post  on  the  14th,  it  would  not  have  been  pre- 
sented untU  the  15th.  The  question  therefore  was,  whether  such  practice 
was  reasonable  ?  It  was  admitted  that  a  different  practice  prevaUed  to  the 
east  of  St.  Paul's.  Lord  EUenborough  said,  he  could  not  hear  of  any 
arbitrary  distinction  between  one  part  of  the  dty  and  another :  in  towns 
where  posts  arrived  at  different  hours,  it  would  be  impossible,  or  at  least 
unreasonable,  to  require  that  bankers  should  present  bills  and  checks  on  the 
same  day  on  which  they  were  received :  the  practice  here  proved,  that  checks 
received  in  the  course  of  one  day  should  be  presented  on  the  foUowing  day, 
appeared  to  him  to  be  subservient  to  general  convenience,  and  consistent  with 
the  law  of  merchants,  which  merely  required  checks  to  be  presented  with 
reasonable  diligence.    Verdict  for  plaintiffs. 

(64)  Robson  V.  Betmeit,  2  Taunt.  388.    On  the  Uth  of  September,  be- 
tween  one  and  two  o'dock,  defendants  gave  plaintiffs  a  check  upon  Bloxam 
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senting  it  for  payment  on  the  first  day,  which  he  might  have 
done,  or  by  his  (64)  banker  in  presenting  it  at  the  clearing- 
house only,  on  the  following  day  at  noon :  it  being  proved 
to  be  the  usage  among  such  bankers,  not  to  pay  checks 
presented  by  one  banker  to  another  after  four  o^clock,  but 
only  to  mark  them  if  good,  and  to  pay  them  the  next  day 
at  the  clearing-house. 

f  And  a  debtor  paying  a  crossed  check  to  his  creditor  is 
not  discharged  by  the  omission  of  the  banker  to  present  it 
the  same  day  at  the  clearing-house,  though  he  receive  it  in 
time  to  do  so.  (65) 

As  between  the  debtor  and  the  creditor,  the  banker 
receiving  it  the  same  day  has  the  whole  of  the  next  day  to 
present  it.  (66) 


•nd  Co.,  their  bankers,  in  payment  for  goods.  PUdntiffs  lodged  the  check 
with  Messrs.  Harrisons,  their  bankers,  a  few  minutes  after  four ;  and  they 
presented  it  between  five  and  six  to  Blozam  and  Co.,  who  marked  it  as  good. 
It  was  proTed  to  be  the  usage  among  London  bankers,  not  to  pay  any  check 
presented  by  or  on  behalf  of  another  banker  after  four  o'clock,  but  merely  to 
maik  it  if  good,  and  pay  it  the  next  day  at  the  clearing-house.  On  the  12th 
st  nooUf  Harrisons'  clerk  took  this  check  to  the  clearing-house;  but  no 
person  attended  for  Bloxam  and  Co.,  who  stopped  payment  at  nine  on  that 
morning,  and  the  check  was  therefore  treated  as  dishonoured.  Plaintiffs  in 
going  with  the  check  to  Harrisons'  passed  Bloxam's  house.  On  a  case  stating 
these  facts,  the  Court  held,  that  there  had  been  no  laches  in  plaintiffs  in  not 
presenting  the  check  to  Bloxam  and  Co.  on  the  11th  for  payment ;  or  in  his 
bankers,  in  not  presenting  it  at  the  banking-house  but  merely  at  the  dearing- 
hoose ;  and  therefore  gave  judgment  for  the  plaintiffs. 

See  also  Beynolda  ▼.  Chtttle^  2  Campb.  596;  fu^d  also  on  first  point 
Boddmgton  ▼.  SekleneJter, 

(65)  Boddmgtfm  and  another  t.  Sehleneker,  4  B.  &  Ad.  752.  Between 
one  and  half-past  one  on  Saturday,  defendant  in  London  gave  plaintiffs  a 
check  for  sugars  on  Messrs.  Bond,  his  bankers,  crossed  with  the  names  of 
Martin  and  Co.,  plaintiffs'  bankers,  and  about  seven  minutes  before  four 
plaintiffji  paid  it  into  their  hands ;  they  did  not  present  it  at  the  clearing, 
house  in  time  to  be  paid,  but  it  was  presented  to  one  of  the  bankers,  who 
pot  his  initials  on  it.  Messrs.  Bond  never  opened  their  house  after  that  day, 
and  stopped  payment  on  the  following  Monday.  It  was  shown  to  be  the 
eostom  at  the  clearing-house  not  to  take  checks  after  four  o'clock,  but  they 
are  sent  to  the  bankers,  who  put  their  initials  upon  them  as  an  undertaking  to 
pay  next  day.    Defendant  being  sued  on  the  check  gave  evidence  to  show 
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And  it  is  now  settled,  that  the  receiver  of  a  check  on 
a  banker  in  the  same  town  has  till  the  close  of  the  banking 
hours  on  the  following  day  to  present  it.  (66) 

He  is  not,  however,  entitled  to  a  day  more  for  presenting 
it  by  passing  it  through  his  bankers ;  (67) 

Unless  their  names  be  written  across  it  with  the  assent 
of  the  person  giving  it :  (67) 

Or  the  usual  mode  of  presentment  through  a  banker'^s  be 
agreed  upon.  (67) 

that  a  banker  receiving  a  check  on  another  hanker  was  bound  by  custom  to 
pass  it  at  the  dearing-honse  if  there  were  time,  and  Lord  Tenterden,  C.  J., 
left  the  question  to  the  jury  whether  the  check  was  paid  in  to  Martin  and  Co. 
in  time  for  them  to  have  sent  it  to  the  clearing-house,  and  the  jury  found  for 
defendant.  But  after  hearing  defendant's  counsel  on  rule  for  a  new  trial  the 
Court  stopped  plaintiffs'  counsel,  holding  that  the  Chief  Justice  had  mis- 
directed the  jury  in  not  telling  them  that  plaintiffs  had  a  right  to  present  the 
check  at  any  time  during  Monday,  that  the  evidence  established  no  such 
custom  as  between  debtor  and  creditor,  and,  if  at  all,  only  between  banker  and 
customer,  and  it  was  best  to  adhere  to  the  general  rule,  that  the  holder  of  a 
check  may  present  it  at  any  time  he  pleases  during  banking  hours  on  the  day 
after  he  receives  it.    Rule  absolute. 

(66)  Per  Littledale  and  Parke,  Js.,  4  B.  &  Ad.  758. 

(67)  Alexamder  and  otkert  v.  Bvrchfield,  7  M.  &  Gr.  1061.  Defendant, 
in  London,  on  the  10th  gave  the  cheque  sued  on  to  plaintiffs  drawn  on  his 
bankers,  Williams  and  Co.,  in  London,  and  on  the  11th  they  paid  it  to  their 
bankers,  who  presented  it  on  the  12th,  on  which  morning  Williams  and  Co. 
failed.  Williams  and  Co.  did  not  use  the  clearing-house.  It  was  objected 
that  this  presentment  was  too  late,  unless  the  jury  believed  evidence  which 
plaintiffs  adduced  to  show  that  the  mode  of  presentment  through  a  banker 
was  proposed  by  defendant,  and  it  was  also  shown  that  the  usual  course  of 
presentment  by  bankers  had  been  pursued  here.  The  jury  disbelieved 
the  evidence  adduced  to  show  the  assent  to  the  presentment  through  a 
banker,  and  Tindal,  C.  J.,  reserved  the  point  as  to  the  propriety  of  the  pre- 
sentment independently  of  that  evidence.  But  after  argument  and  time  taken, 
the  Court  held,  that  although  it  was  the  invariable  practice  of  bankers  in  the 
city  not  to  present  checks  paid  in  by  customers  until  the  day  after  they  were 
paid  in,  yet,  in  the  absence  of  evidence  of  any  course  of  dealing  justifying  this 
course,  it  was  not  a  rule  of  law  that  the  holder  of  a  check  is  entitled  to  one 
day  more  for  presenting  it  by  passing  it  through  his  bankers,  and  that  a  party 
receiving  a  check,  who  intends  to  pass  it  through  his  bankers,  should  stipulate 
that  his  bankers'  names  should  be  crossed  on  it,  which  would  amount  to  an 
agreement  that  the  usual  course  of  presentment  through  a  banker  should  be 
observed ;  and  consequently  that  the  presentment  here  was  too  late. 
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A  peiBon  in  a  post  town  receiving  a  check  on  a  bank  in 
another  town  should  transmit  it,  at  latest,  by  the  next 
business-day'^s  post.  (68) 

But  delay  in  presenting  a  check  will  not  discharge  the 
maker,  unless  he  has  sustained  damage  in  consequence  of 
the  neglect.  (69)f 

If  a  man  take  a  bill  on  the  eve  of  its  becoming  due,  and 
it  be  payable  at  a  distant  place,  he  must  not  keep  it  by  him 
80  as  to  prevent  its  being  presented  for  payment  on  the  day 
it  becomes  due.  (70) 

(68)  MouU  V.  Brown,  4  Bingh.  N.  C.  266.  Action  agaiiut  defendmnt  •■ 
indoner  of  a  check  on  Moger  and  Co.,  banken  at  Bath ;  pleas,  trayening  due 
presentment  and  notice.  Plaintiff  was  the  public  officer  of  the  North  Wilts 
Banking  Company,  which  had  its  principal  office  at  Melksham,  about  twelve 
miles  from  Bath.  There  was  also  a  branch  office  at  Malmesbuiy,  where,  on 
Tuesday  the  28th,  the  check  in  question  was  cashed,  and  the  same  day  it  was 
Tcmitted  to  the  prindpal  office  at  Melksham,  eighteen  miles  distant,  and 
tnired  there  in  time  to  have  been  sent  the  same  night  by  the  mail,  which 
tnveDed  every  night  to  Bath.  It  was  despatched  next  day,  Thursday,  to 
Bath  by  a  private  hand,  and  presented  on  Friday.  It  was  shown  to  be  the 
eutom  of  the  bank  to  send  checks  received  at  the  branch  to  the  principal 
office,  except  in  cases  of  doubt ;  but  defendant  was  not  a  customer  of  the 
bank,  or  shown  to  be  cognizant  of  this.  Patteson,  J.,  told  the  jury  that  the 
check  ought  to  have  been  sent  on  the  Wednesday.  The  jury  found  for  plain- 
tiff, leave  being  reserved  to  enter  a  verdict  for  defendant,  and  the  Court  made  a 
nile  absolute  for  that  purpose,  on  the  ground  that  as  plaintiffs  resided  in  a  post 
town  they  ought  to  have  transmitted  the  check  to  Bath  by  Wednesday's  post. 

(69)  Robmton  v.  Hawk^ord,  9  Q.  B.  52.  In  an  action  by  the  payee  against 
tbe  maker  of  a  check  on  the  Wolverhampton  and  Staffordshire  Banking  Com- 
pany, and  upon  a  plea  that  it  was  not  presented  to  them  within  a  reasonable 
tnd  proper  time,  a  special  case  stated  that  it  was  drawn  on  13th  June,  and  not 
presented  at  the  bank  till  28th  June ;  and  defendant  having  given  directions 
on  2l8t  June  not  to  pay,  its  payment  was  refused.  The  bank  had  remained 
solvent,  and  defendant  had  sustained  no  damage  by  reason  of  the  delay.  The 
Court,  consisting  of  three  Judges,  without  hearing  plaintiff's  counsel,  held,  that 
slthough  delay  in  presentment  would  discharge  indorsers,  yet  if  no  damage 
hss  arisen  from  the  delay  of  presentment,  the  drawer  of  a  check  continues 
liable  on  it.  And  Patteson,  J.,  said,  that,  as  between  the  drawer  and  holder, 
if  presentment  is  deferred  to  such  a  time  that  inconvenience  has  been  sus- 
tained, the  time  may  be  deemed  unreasonable ;  but  if  none  has  resulted,  he  saw 
nothing  unreasonable  in  a  presentment  at  any  time  within  six  years.  Judgment 
for  plaintiff.  And  see  SerU  v.  Norton,  2  M.  &  Rob.  401,  and  ibid.  404.  note  (a).t 

(70)  Anderton  v.  Bwi,  16  East,  248.    26th  December  phiintiff  received 
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\$,':nA  hA.  p«iai>/V  t;x  diri  after  tiz^t,  ooe  qoessioii 
Uprv^  U  »\i*ni*A  nbere  a  bill  b  payi>^  at  eotain  dars  after  s%faf,  as  wdl 
a*  i*h^'!  It  i*  ytyiiAe  upon  ti^ht?  and  Barmood,  C.  J.,  aid  they  mrt 
al)//wa}/)#;  in  tmr,  ca«e  m  weO  as  in  the  other.  Another  ipatioKk  was,  whether 
i)n^y  Mftrtt  iJli/wsble  opoo  inland  as  well  as  upon  foreign  bills  ?  and  the 
Otmmon  MiTJeant  and  foreman  of  the  jary  said  it  was  the  constant  pnctioe  in 
iUf  t*Hy  to  allow  them  in  both  cases ;  upon  which  Raymond,  C.  J.,  said  he 
would  mit  alter  it ;  but  the  plaintiff  was  nonsuited  on  another  point. 

(73;  Brown  v.  Harraden,  4  T.  R.  148.    In  an  action  on  a  note  dated  the 
1  dill  of  Hi'ptomber,  1789,  and  payable  the  2nd  of  Noyember,  the  dedaration 
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a  limited  time  after  a  certain  event,  or  on  a  given  future 
day  (73),  or  (74)  at  sight,  is  not  in  fact  payable  until  (75) 
two  days  after  the  expiration  of  that  time,  nor,  unless  the 
third  be  a  day  of  public  rest,  until  (75)  three. 

These  extra  days  are  called  days  of  grace. 

f  They  are  allowed  for  each  instalment  upon  a  note 
payable  by  instalments  on  given  future  days.  (76)'f 

stated  a  presentment  and  refusal  on  the  2nd  of  November.  The  defendant 
pleaded  a  tender  on  the  5th,  and  the  plaintiff  replied  a  bill  of  Middlesex  sued 
out  the  4  th  i  rejoinder,  that  defendant  was  not  liable  to  pay  the  note  at  the 
time  the  bill  of  Middlesex  was  sued  out,  and  surrejoinder  that  he  was. 
Dcmmrer  and  joinder.  The  question  therefore  was,  whether  three  days' 
gnoe  were  to  be  allowed  on  promissory  notes  ?  and  after  argument  the  Court 
vss  onanimous  that  they  were.  See  Dtxlatut  ▼.  Hood^  Bull,  N.  P.  274; 
Ward  ▼.  Honeywood,  Dougl.  62 ;  Majf  v.  Cooper,  Fort.  376 ;  t  Oridge  v.  Sher- 
*•««,  infra,  note  (76).t 

(74)  See  Coleman  y,  Sayer,  aniet  p.  240,  note  (72),  and  in  Janum  ▼.  Thoma», 
«iif,  p.  105,  note  (40).  Buller,  J.,  mentioned  a  case  before  Willes,  C.  J.,  in 
London,  in  which  a  jury  of  merchants  was  of  opinion  that  the  usual  days  of 
gnn  were  to  be  allowed  on  bills  payable  at  sight.  But  see  Poth.  pi.  12, 172, 
198 ;  fand  see  Dixon  ▼.  Nuiiall,  1  C.  M.  &  R.  307.t 

(75)  TasaeU  ▼.  Lewis,  Lord  Raym.  743.  "In  case  of  foreign  bills  of 
exchange  the  custom  is,  that  three  days  are  allowed  for  the  payment  of  them ; 
but  if  it  happens  that  the  last  of  the  three  days  is  a  Sunday,  or  great  holiday, 
ss  Christmas-day,  &c.,  upon  which  no  money  used  to  be  paid,  there  the  party 
ought  to  demand  the  money  upon  the  second  day,  otherwise  it  will  be  at  his 
owD  peril."  Merchants  in  evidence  swore  this  to  be  the  custom  of  mer- 
cfasnts,  and  it  was  approved  by  Holt,  C.  J.  See  also  2  Bl.  Com.  469 ;  Mar. 
2Dd  ed.  25. 

t(76)  Oridge  v.  Sherborne^  11  M.  &  W.  374.  Action  by  indorsee  against 
iiidorBer  on  a  promissory  note,  dated  19th  November,  1838,  payable  to  defendant 
or  lus  order  by  instalments  on  the  19th  November  in  each  succeeding  year  during 
seven  years,  for  the  recovery  of  the  instalment  due  on  the  19th  of  November, 
1842.  Defendant,  by  his  pleas,  denied  that  the  note  was  duly  presented  for 
payment,  or  that  due  notice  of  its  presentment  and  dishonour  was  given  to 
Mm.  Upon  the  trial  it  appeared  that  the  note  was  presented  for  payment  of 
tius  instalment  on  the  22nd  of  November,  1842,  and  notice  of  dishonour  was 
givea  to  defendant  on  the  following  day.  An  objection  was  made  that 
the  presentment  and  notice  were  too  late,  on  the  ground  that  a  promissory 
note  payable  by  instalments  not  being  a  negotiable  instrument,  the  maker  was 
not  entitled  to  days  of  grace ;  but  Rolfe,  B.,  overruled  it.  Upon  argument  of 
>  rule  for  a  new  trial  the  Court  held,  that  this  note  was  negotiable  within 
3  &  4  Anne,  c.  9,  that  days  of  grace  ought  to  be  allowed  upon  it  for  each 
instalment,  and  discharged  the  rule.f 
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Different  (77)  countries  vary  in  the  number  of  days 
allowed  by  way  of  grace ;  and  in  two  cases  some  years  ago 
it  was  proved  (78),  that  at  Hamburgh  the  holder  of  a  bill 
is  not  bound  to  present  it  until  the  eleventh  day  after  the 
time  limited  for  its  payment,  where  the  eleventh  is  a  post 
day ;  that  if  the  eleventh  be  not  a  post  day,  he  must  present 
it  the  next  preceding  post  day  ;  but  that  (79)  if  the  drawee 
reside  not  at  Hamburgh,  but  at  Lubeck  or  Bremen,  or 

(77)  Beawes,  $  260, 1st  ed.  p.  449.  The  number  aUowed  by  the  Hambiuii^ 
Ordinance,  art.  16,  is  twelve.  fBy  the  French  law  no  days  of  gnce  a^ 
allowed.  See  1  Q.  B.  Rep.  p.  46.  And  as  to  these  days  in  other  ooontries, 
see  Chitty  on  Bills,  374-6,  9th  ed.f 

(78)  Goldsmith  and  amother  y.  Shte^  C.  P.,  eor.  Lord  Eldon,  20th  of  De- 
cember,  1799.  A  bill  for  500/.,  drawn  on  Katter  at  Hamburg,  at  three 
usances,  was  dated  the  25th  of  June,  1799  :  it  was  presented  for  payment  on 
the  4th  of  October,  which  was  a  post  day.  In  an  action  by  the  indorsees 
against  the  payee,  the  defence  was  that  the  presentment  was  improper ;  but  it 
was  proved  in  evidence  as  the  setUed  usage  at  Hamburg,  that,  although  it  is 
usual  to  pay  bills  on  the  day  they  became  due,  the  holder  may,  if  he  please, 
keep  them  a  certain  number  of  days,  called  respite  days ;  and  that  the  number 
of  respite  days  is  eleven  where  the  eleventh  is  a  post  day :  but  where  the 
eleventh  is  not  a  post  day,  the  respite  days  extend  to  the  preceding  post  day 
only,  the  holder  being  obliged  at  his  peril  to  protest,  and  send  off  the  protest 
by  the  eleventh  day.    Verdict  for  the  plaintiffs. 

But  this  is  not  consistent  with  the  Hamburg  Ordinance,  art.  17,  in  which 
it  stated  that  the  holders  may  postpone  the  protest  until  the  twelfth  day,  if  it 
be  not  a  Sunday  or  holiday. 

(79)  Goldtmith  and  another  y.  Bland  and  another,  C.  P.,  eor.  Lord  Eldon, 
1st  of  March,  1800.  A  bill  for  998/.  9«.  9<f.,  drawn  on  Treviramus  of  Bremen, 
but  payable  in  Hamburg  at  three  months,  was  dated  the  15th  of  June,  1799. 
It  was  not  presented  or  protested  until  the  26th  of  September,  which  was  not 
a  post  day.  Another  bill  for  261/.  7«.  2d,  addressed  to  Voeg,  in  Lubeck,  pay- 
able in  Hamborg  at  three  months,  was  dated  the  26th  of  June,  1799  :  it  was 
not  prciientcd  or  protested  until  7th  October,  which  was  not  a  post  day.  In 
an  action  on  these  bills  against  the  defendants  as  indorsers,  it  was  proved  that 
it  was  optional  in  the  holder  of  a  bill  at  Hamburg,  whether  he  would  present 
and  protest  it  on  the  post  day  before  the  eleventh  day  after  the  day  limited 
for  its  payment,  the  eleventh  not  being  a  post  day,  or  whether  he  would  keep 
it  until  the  eleventh  :  and  one  witness  proved,  that  where  the  drawee  lived  at 
Lubeck  or  Bremeu,  it  was  the  constant  usage  to  keep  the  biU  until  the 
eleventh,  whether  it  was  a  post  day  or  not,  there  being  posts  from  Lubeck  and 
Bremen  to  Hamburg  every  day.  Verdict  for  the  plaintiffs  for  1633/.  See  the 
preceding  note. 
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other  place  near  Hamburgh,  and  in  daily  intercourse  with 
it,  the  holder  need  not  present  it  until  the  eleventh  day, 
although  the  eleventh  be  not  a  post  day. 

In  this  country  upon  the  last  day  of  grace,  and  within  a 
reasonable  time  before  the  expiration  of  that  day,  a  bill  or 
note  must  be  presented  for  payment. 

But,  if  the  holder  make  a  second  presentment  on  that 
day,  the  drawer  or  maker  is  (80)  entitled  to  insist  on 
paying  it  when  such  presentment  is  made,  without  paying 
the  fees  of  noting  or  protesting,  although  such  presentment 
be  made  after  the  banking  hours,  and  for  the  purpose  of 
noting  and  protesting. 

A  presentment  on  the  second  day  of  grace,  where  the 
third  is- not  a  day  of  public  rest,  is  a  (81)  nullity. 

Where  the  third  is  a  day  of  public  rest,  the  second  is 
the  proper  day. 

The  days  of  pubUc  rest  in  England,  (82)  -)-  and  in  Ire- 
land (83)-|*  are,  Sundays,  Good  Friday,  Christmas  Day,  and 
every  day  appointed  by  proclamation  for  a  solemn  fast  or 
day  of  thanksgiving. 

Upon  a  bill  or  note  payable  within  a  limited  time  after 
sight,  the  time  must  be  computed  from  its  (84)  present- 

(80)  Leftley  y.  MilU,  pott,  note  (133). 

(81)  Wiffen  v.  Robertt,  1  Esp.  261.  A  bill  was  dated  Ist  November, 
1798,  and  payable  three  months  after  date.  In  an  action  against  the  drawer 
it  speared  that  the  only  presentment  for  payment  was  on  the  3rd  of  February, 
which  was  only  the  second  day  of  grace,  and  the  day  following  was  not  a  day 
of  pablic  rest ;  and  Lord  Kenyon  held,  that  the  non-payment  by  the  acceptor 
the  day  before  the  biU  became  regularly  due  was  not  such  a  default  in  him  as 
could  authorize  the  holder  to  have  recourse  to  the  drawer,  and  plamtiff  was 
nonsuited. 

(82)  39  &  40  G.  III.  c.  42  ;  7  &  8  6.  lY.  c.  15,  §  1  &  2. 
t(83)  9  G.  IV.  c.  24,  §  9, 10.  ll.f 

(84)  Beawes,  §  252,  1st  ed.  p.  447 ;  but  Mar.  2nd  ed.  p.  19,  says, 
"  from  the  day  of  acceptance,  or  protest  for  non-acceptance."  By  the  Ham- 
burg Ordinance,  art.  26,  "  If  a  bill  of  exchange,  at  or  after  sight,  should  not 
be  accepted  immediately  on  its  being  presented,  but  it  should  be  done  alter- 
wards,  such  acceptance  is  to  be  considered  as  made  on  the  first  day  Qipretent- 
Mai."  Pothier,  pi.  13,  says,  "  from  the  day  of  presentment  and  acceptance/' 
See  Cm^htU  ▼.  Frttich^  6  T.  R.  200. 
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aienc  r^r  ai!t!;ini:;uu:e*  "**  ':iic  if  a  bill  be  accepted  for  iBOOOur, 
froni  'iiut  Zxizia  'i£  «i(!ii  a4!<!tipraiu!t*  {  ^J)  ;■•"  and  apoa  a  b31or 
oiiCe  Ziv^i*  i«t  w:r.iui  a  limiteii  uime  ai^er  che  dace,  where  it 
hna  Hi  J  liace,  ir':ai  ( i<0  tlie  <iay  it  ii=eaed. 

T.ie  cal<!uliidiia  «:f  die  cime  depends  ap«3a  the  difikreni 
iiii:<:»^  of  •!t}ni;:Q«iiicr  uime. 

A'A  pia4!e9f  witJi  which,  we  are  eel  che  habic  of  negotiating 
bilL^.  (!i.ci:[:fite  tlieir  time,  as  we  do,  (except  that  Russian 
a.il*er«ra  to  tlie  ^ud  itvl«f.)  bv  ▼ears  reck'^aed  in  a  series  finom 
the  hLrtii  of  oar  Savioor,  an«i  divided  each  into  twelTe 
moctLs,  and  Z65  (-^r  in  every  foarth  year  3^)6")  days. 

Upon  a  bill  «iniwii  at  a  place  osfiiirooe  style,  and  payable 
at  a  pji.:e  c^in^  the  other,  if  the  time  be  to  be  reck(»ed 
frona  the  ^iate,  it  shall  be  eompated  accordlDg  to  the  style 
of  the  pLice  at  wh:i:h  it  was  drawn ;  otherwise  according 
to  ( ^7)  tiie  style  of  the  place  where  it  is  payable ;  and  in 
the  farmer  case  the  date  (">>)  must  be  reduced  or  carried 
forward  to  the  style  of  the  place  where  the  biU  is  payable, 
and  the  time  reckoned  from  thence. 

Thus,  on  a  bill  dated  the  1st  of  May,  old  style,  and  pay- 
able here  two  months  after  date,  the  time  must  be  conn 
puted  from  the  corresponding  day  of  May,  new  style,  viz. 
May  13th ;  and  on  a  bill  dated  the  1st  of  May,  new  style, 
and  payable  at  St.  Petersburgh  two  months  after  date, 
from  the  corresponding  day  of  April,  old  style,  vis,  April 
19th. 

Where  the  time  after  the  expiration  of  which  a  bill  or 
note  imfiorts  to  be  payable  is  limited  by  months,  without 
stating  whether  they  are  to  be  calendar  or  lunar  months,  it 
is  to  be  computed  by  (89)  calendar,  not  lunar  months. 

t(K:>)   Williama  v.  Germaine,  7  B.  &  C.  468.t 

(Sft)  Armitt  v.  Breame,  Lord  Raym.  1076.  An  award  which  directed  the 
removal  of  tome  scaiTolds  within  fifly^ight  days  from  the  date  of  the  award, 
bad  no  date  ;  and  an  objection  being  taken  upon  this  ground,  the  Court  said 
that  the  time  was  to  be  computed  from  the  delivery.     GiieM  ▼.  Bomme,  pati. 

(87)  Vid€  Mar.  2nd  ed.  p.  23 ;  Beawes,  sect.  251,  1st  ed.  p.  447. 

(88)  Mar.  2nd  ed.  p.  22. 

(89)  Mar.  2nd  ed.  p.  19. 
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ThoSy  on  a  bill  or  note  payable  one  month  after  date,  and 
dated  the  Ist  of  January,  the  (90)  month  will  not  expire 
till  the  Ist  of  February,  and  the  bill  or  note  will  not 
become  due  (allowing  for  the  days  of  grace)  until  the  4th. 

Where  the  time  is  computed  by  days,  the  day  on  which 
the  event  happens  is  to  be  (91)  excluded. 

Thus,  on  a  bill  or  note  payable  ten  days  after  date,  dated 
the  Ist  of  January,  the  time  does  not  expire  until  the  llth.^ 

Instead  of  an  express  limitation  by  years,  months,  or 
days,  we  continually  find  the  time  on  bills  drawn  or  payable 
at  Amsterdam,  Rotterdam,  Hamburgh,  Altona,  Paris  or 
any  place  in  France,  Cadiz,  Madrid,  Bilboa,  Leghorn, 
Genoa,  or  Venice,  limited  by  the  usance^  that  is,  the  usage 
between  those  places  and  this  country;  because,  in  the 
infancy  of  bills,  all  bills  between  this  country  and  any  of 
those  places  respectively  were  usually  made  payable  after 
the  same  interval. 

An  usance  between  this  kingdom  and  Amsterdam,  Rot- 
terdam, Hamburgh,  Altona,  or  Paris  or  any  place  in 
France,  is  one  calendar  month  from  the  date  of  the  bill ; 
an  usance  between  us  and  Cadiz,  Madrid,  or  Bilboa,  two ; 
an  usance  between  us  and  Leghorn,  Genoa,  or  Venice, 
three. 

A  double  usance  is  double  the  accustomed  time ;  an  half 
usance,  half. 


(90)  Vide  Mar.  2Dd  ed.  p.  24  ;  Beawes,  sect.  253,  1st  ed.  p.  447.  f  See 
Webb  V.  FatrmoMr,  3  M.  &  W.  473.t 

(91)  BelUuU  T.  Metier,  Lord  Raym.  281 ;  Lutw.  1591.  Upon  a  bill  pay- 
able  ten  days  after  sight,  Treby,  C.  J.,  was  of  opinion  that  the  day  on  which 
the  bin  was  seen  by  the  drawee  was  not  to  be  reckoned  one  of  the  ten,  because 
then  a  biU  payable  one  day  after  sight  would  be  payable  the  day  it  was  seen  ; 
bat  Powen  and  NeTiUe,  Js.,  held  the  contrary,  and  judgment  was  given  ac- 
cording to  their  opinion.  However,  in  May  v.  Cooper ^  Fort.  376,  the  Court 
seemed  to  consider  a  note  payable  ten  days  after  date,  and  dated  the  21st  July, 
ts  payable  the  31st  (not  allowing,  however,  any  days  of  grace)  ;  and  in  Cole- 
«4ii  T.  SayeTf  1  Barnard.  B.  R.  303,  in  an  action  upon  a  bill  payable  six  days 
after  sight,  one  question  was,  whether  the  day  of  sight  was  to  be  reckoned 
one  of  the  six  ?  Raymond,  C.  J.,  said  it  was  not ;  and  the  modem  practice 
is  conformable  to  his  opinion,    f  And  see  Webb  v.  Fairmaner,  ubi  titp.f 
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^^'be^e  h  is  iH^eessuy  to  dirSde  a  moDth  upon  a  half 
ussDce.  vlidi  is  ibe  ease  whrre  the  usasce  is  either  one 
nooDib  or  three,  tbe  0:^^:0  Of),  notvithstanding  the  dif- 
ferenoe  in  the  ]ecrtb  c^  mocibsy  cdstains  fifteen  days. 

Tbe  baukmiccv  or  known  iDSoh-^icT  of  the  drawee  or 
maker  is  do  {^o)  excn^  for  a  neglect  to  make  a  pres^it- 
ment,  or  to  gire  notSce ; 
•    XcM*  is  a  general  eeasing  to  par.  (94) 

-f  If  the  drawer  of  a  bill  hare  no  effects  in  the  hands  of 
the  drawee  at  the  tiise  iA  drawing  it,  and  thenoe  until  it 

'S»2,  Mc  2Dd  e±p.23.    ^SeeaLszof  vsasocs,  Chinr  on  Bills,  370, 

(^Z  In  RuK^et  X.  Lcncglrft,  tkmci.  497.  SI 5,  Lee  said,  mrfmemdo,  thai  it 
had  £tvqTMiit]y  been  nued  by  Lonl  Uuisfic-id  «t  GuiI'dlull,  that  it  is  not  an 
excuse  for  not  zniiiAC  a  demasd  <m  a  voxe  or  bill,  or  for  not  giving  nolioe  of 
noD-paymeiit,  that  the  drawer  or  accept CfT  has  become  a  bankrupt,  as  many 
means  may  remain  of  obiaining  paymest  by  tbe  assistance  of  friends,  (v 
otbenrise ;  and  LotxI  Mansfield,  who  was  in  Court,  did  not  deny  the  asaer- 
tknL.  Iliis  dicnna  was  also  refened  to,  mrf%emdo^  vk  BickerdUbe  ▼.  BoiiMmam, 
1  T.  a.  408. 

E»daile  ei  «/.  t.  Sovrerif  el  oZ.  11  East,  114.     In  an  action  by  the 

indonees  of  a  bill  drawn  by  Cbeeiham  on  Hill  in  farour  of  defendants,  and 

br  them  indorsed  to  plaintiffs,  a  verdict  was  found  for  plaiatiils,  and  a  case 

reserred.    The  biU,  which  was  payable  in  London,  became  doe  on  Saturday 

the  20th  of  February,  when  it  was  presented  for  payment  and  dishonoured. 

By  mistake,  notice  of  non-payment  was  not  given  to  defendants,  who  resided 

at  Liverpool,  until  tbe  27th  of  February,  whereas  it  ought  to  have  been  given 

on  the  24th,  and  they  refused  payment  on  the  gTX)und  of  this  omissMMi. 

Before  the  bill  became  due  tbe  drawer  had  stopped  payment  and  become 

bankrupt,  and  the  acceptor  was  insolvent.    Tbe  drawer  had  himself  apprised 

defendants  of  his  situation  at  the  time  of  his  stopping  payment,  and  that  this 

bill  would  not  be  paid ;  they  knew  that  the  acceptor  had  no  funds  but  snch 

as  the  drawer  funushed  him  with,  and  on  the  25th  of  February  they  admitted 

to  plaintiff's  agent  that  they  knew  of  the  insolvency  of  the  drawer  and 

acceptor.    It  was  contended  that  notice  of  the  dishonour  was  imnecessazy ; 

but  the  Court  was  clear  that  the  insolvency  of  the  drawer  and  acceptor,  and 

the  knowledge  of  it,  did  not  dispense  with  the  necessity  of  giTing  notice  of 

the  dishonour  of  the  bill  to  the  defendants.    Postea  to  defendants.    See  also 

Smith  V.  Beckett^  and  Brovn  v.  Maffey,  post,    f  But  see  an  exception  as  to 

the  necessity  for  pretentment  in  the  case  of  the  notes  of  bankers  who  have  failed ; 

Rofftri  y.  Lansford,  1  C.  &  M.  637 ;  Turner  v.  Stones,  1  D.  &  L.  122 ; 

Bobton  y.  Oliver,  16  L.  J.,  Q  B.  437.t 

(94)  See  Howe  v.  Boites,  ante,  p.  219. 
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becomes  due,  and  no  reasonable  ground  to  expect  it  will  be 
paid,  a  neglect  duly  to  present  it  at  maturity  is  excused.  (95) 

If  a  bill  be  accepted  for  honour  it  must  be  presented 
for  payment  to  the  acceptor  for  honour,  as  wcdl  as  the 
drawee.  (96) 

This,  however,  need  not  be  done  until  the  day  after  that  on 
which  it  became  due,  if  the  drawee  and  acceptor  for  honour 
reside  in  the  same  place  where  the  bill  is  payable  ;  and  if 
they  reside  in  different  places,  it  need  not  be  forwarded  for 
presentment  to  the  acceptor  for  honour  till  such  following 
day.  (97) 


t(95)  Terry  and  oikert  t,  Parker,  6  Ad.  &  E.  502.  Action  by  indorsee 
on  a  bin  drawn  by  defendant  on  John  Turist,  payable  six  months  after  date. 
The  dedaration  negatired  any  effects  in  the  hands  of  Turist  horn  the  time  of 
drawing  until  after  the  maturity  of  the  bill,  and  also  any  reasonable  grounds 
for  expecting  that  Turist  would  have  effects  or  would  pay  it ;  and  also  alleged 
tiiat  after  ita  maturity  it  was  presented  and  dishonoured,  and  notice  subse- 
quently giTen  to  defendant.  Defendant  pleaded  several  pleas  denying  these 
allegations,  and  also  stating  that  he  had  effects  in  Turist's  hands,  and  that  the 
bill  was  accepted  for  good  consideration,  the  whole  of  the  issues  upon  which 
woe  found  for  plaintiffs ;  and  upon  motion  for  a  rule  to  arrest  the  judgment 
or  enter  a  nonsuit,  and  time  taken  to  consider,  the  Court  held,  that  the  reason 
for  the  rule — ^that  want  of  effects  in  the  hands  of  the  drawee  excuses  the  holder 
from  giving  notice  of  dishonour  to  the  drawer — equally  applies  to  an  omission 
of  presentment  for  payment ;  since,  if  the  bill  were  paid  by  the  drawee,  the 
drawer  would  become  indebted  to  him  instead  of  the  holder,  and  so  he  would 
be  in  no  way  benefited  by  the  presentment.  Rule  refused.  See  De  Bert  v. 
Atkbuon,  poet, 

(96)  Pothier,pt.  1,  c.  5,  s.  137.    And  see  Mitehell  v.  Baring, pott,  n.  (142). 

(97)  6  &  7  Will.  IV.  c.  58,  s.  1.  "  Whereas  bills  of  exchange  are  ocea- 
rionally  accepted  eupra  proteat  for  honour,  or  have  a  reference  thereon  in 
ease  of  need.  And  whereas  doubts  have  arisen,  when  bills  have  been  protested 
for  want  of  payment,  as  to  the  day  on  which  it  is  requisite  that  they  should  be 
presented  for  payment  to  the  acceptors  or  acceptor  for  honour,  or  to  the 
referee  or  referees ;  and  it  is  expedient  that  such  doubts  should  be  removed  ; 
be  it  therefore  declared  and  enacted  by  the  King's  most  excellent  majesty,  by 
sod  with  the  consent  and  advice  of  the  Lords  spiritual  and  temporal  and 
Commons  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
time.  That  it  shall  not  be  necessary  to  present  such  bills  of  exchange  to  such 
acceptors  or  acceptor  for  honour,  or  to  such  referees  or  referee  until  the  day 
foUowing  the  day  on  which  such  bills  of  exchange  shall  become  due ;  and 
that  if  the  place  of  address  on  such  bill  of  exchange  of  such  acceptors  or 
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And  if  that  day  be  a  Sunday,  or  Good  Friday,  or  Christ- 
mas Day,  or  a  day  appointed  by  proclamation  for  a  solemn 
fast  or  thanksgiving,  it  need  not  be  presented  or  forwarded 
till  the  succeeding  day.  (98) f 

Sec.  2. — Notice  (99)  must  be  given  of  a  failure  in  the 
attempt  to  procure  an  acceptance,  though  the  application 
for  such  acceptance  might  have  been  unnecessary ;  other- 
wise the  person  guilty  of  the  neglect  may  lose  his  remedy 
upon  the  bill. 

But  such  neglect  will  be  no  bar  to  a  subsequent  indorsee,  if 
he  took  the  bill  before  it  became  due,  and  gave  value  for  it, 
being  ignorant  that  acceptance  had  been  refused  (100),  and 

acceptor  for  honoufi  or  referees  or  referee,  shall  be  in  any  dty,  town,  or  place, 
other  than  the  city,  town,  or  place  where  such  bill  shall  therein  be  made  payable, 
then  it  shall  not  be  necessary  to  forward  such  bill  of  exchange  for  present- 
ment  for  payment  to  such  acceptors  or  acceptor  for  honoor,  or  referees  or 
referee,  until  the  day  following  the  day  on  whieh  such  bill  of  exchange  shall 
become  due." 

(98)  6  &  7  Will.  IV.  c.  58,  s.  2.  "And  be  it  further  enacted  and  declared, 
that  if  the  day  foUovring  the  day  on  which  such  bill  of  exchange  shall  become 
due  shall  happen  to  be  a  Sunday,  Good  Friday,  or  Christmas-day,  or  a  day 
appointed  by  his  Majesty's  proclamation  for  solemn  fast,  or  of  thanksgiving, 
then  it  shall  not  be  necessary  that  such  bill  of  exchange  shall  be  presented 
for  payment,  or  be  forwarded  for  such  presentment  for  payment,  to  such 
acceptors  or  acceptor  for  honour,  or  referees  or  referee,  until  the  day  follow- 
ing such  Sunday,  Good  Friday,  Christmas-day,  or  solemn  fast,  or  day  of 
thanksgiving.f 

(99)  Vide  Bletard  v.  Hint,  and  Goodall  v.  DolUy,  pott ;  fRothtckild  v. 
Currie,  pott ;  BartMt  v.  Benson,  14  M.  &  W.  733.t 

(100)  0*Kee/e  v.  Dunn,  6  Taunt.  305.  19th  June,  a  bill  at  one  month 
after  date  was  drawn  by  defendants,  payable  to  Sinclair,  or  order :  Sinclair 
presented  it  for  acceptance,  and  acceptance  was  refused,  but  no  notice  was 
given  to  defendants  :  Sinclair  indorsed  the  bill  to  plaintiff  for  a  valuable  con- 
sideration, before  the  month  from  the  date  expired,  but  plaintiff  bad  no  notice 
of  the  prior  refusal  to  accept :  13th  July,  plaintiff  presented  the  biU  for 
acceptance,  which  was  refused.  Action  inde :  defendants  pleaded  the  pre- 
sentment for  acceptance  by  Sinclair,  the  refusal,  and  want  of  notice  thereof ; 
plaintiff  traversed  the  presentment  and  refusal,  and  after  verdict  thereon  for 
defendants,  rule  nisi  to  enter  judgment  for  plaintiff  non  obstante  vereditt9 : 
and  after  cause  shown,  and  time  to  consider,  Gibbs,  C.  J.,  Heath  and  Dallas,  Js., 
against  Chambre,  J.,  were  of  opinion  that  plaintiff  was  entitled  to  judgment ; 
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the  bill  do  not  import  upon  the  face  of  it  to  have  been 
noted  or  protested  for  non-acceptance. 

So  if  the  drawee  offer  a  partial  or  conditional  acceptance, 
or  an  acceptance  at  an  extended  period,  or  if  any  other  per- 
son offer  an  absolute  one,  though  the  holder  may  be  willing 
to  acquiesce  in  such  acceptance,  he  must  (101)  give  notice. 

In  that  case,  however,  if  he  wish  to  have  the  power  of 
availing  himself  of  it,  he  should  mention  in  his  notice  the 
acceptance  offered ;  for  a  notice  generally  of  non-accept- 
ance shows  (102)  he  did  not  acquiesce  in  such  offer. 

A  neglect  to  give  notice,  where  there  is  a  conditional 
acceptance,  is  done  away  by  the  completion  of  those  condi- 
tions before  the  bill  becomes  payable ;  and  a  neglect,  where 
there  is  an  acceptance  as  to  part  and  a  refusal  as  to  the 
residue  only,  discharges  the  persons  entitled  to  notice  as  to 
the  residue  only. 

The  notice  must  come  from  the  (103)  holder,  or  from 
some  party  entitled  to  call  for  payment  or  reimbursement. 


that  the  bill  did  not  necessarily  require  presentment  for  acceptance ;  thai 
defendants  therefore  had  not,  by  the  nature  of  the  instrument,  stipulated  for 
soch  presentment ;  but  that,  on  the  contrary,  they  had,  by  its  form,  agreed 
that  such  presentment  should  not  be  necessary,  and  that  the  bill,  if  the 
holders  so  pleased,  should  be  negotiable  till  the  period  for  payment  arrived ; 
that  an  innocent  indorsee  therefore  might  be  deluded  and  the  negotiation  of 
inch  bills  defeated,  if  his  remedy  were  to  be  destroyed  by  a  fact  of  wUch  he 
had  no  notice,  and  as  to  which  there  was  nothing  to  raise  a  suspicion.  Rule 
absolute.  And  on  error,  the  judgment  was  affirmed  in  the  King's  Bench, 
mUe,  Dutm  ▼.  O^Keefe^  p.  164.  f  As  to  the  mode  of  declaring  or  replying 
where  the  bill  has  been  transferred  to  a  prior  indorsee  before  maturity 
without  notice,  see  BariMi  v.  Bemon,  14  M.  &.  W.  733.  f 

(101)  Vide  Mar.  4th  ed.  p.  21 ;  Beawes,  sect.  221,  2nd  ed.  p.  445. 

(102)  Vide  Sproat  v.  Matthewt,  ante,  p.  197,  note  (68). 

(103)  Ex  parte  Barclay ^  7  Ves.  597.  Barclay  was  indorsee  and  holder  of 
two  bills,  drawn  by  Kemp  upon  Dearlow,  and  indorsed  by  Clay  to  Barclay. 
These  bills  were  dishonoured,  of  which  Clay  gave  notice  to  Kemp ;  and  on 
petition  by  Barclay  to  be  allowed  to  prove  these  bills,  under  a  commission  of 
bankruptcy  issued  against  Kemp,  one  question  was,  whether  this  notice  from 
Clay,  and  not  from  Barclay  the  holder,  was  sufficient.  And  Lord  Eldon, 
C.  J.,  after  referring  to  JHndal  v.  Brown,  held  that  the  notice  ought  to  have 
come  from  the  holder,  and  dismissed  the  petition.  See  Jametfm  v.  Swinton, 
pott :  fand  Chapman  v.  Keane,poitf  note  (106).t 
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li has  been  indeed  held,  that  notice  from  the  acceptor  to 

the  drawer  that  he  had  not  been  able  to  pay  it,  and  that  it 

was  then  in  plaintiff'^s  hands  was  saffieient ;  bat  that  might, 

perhaps,  have  been  on  the  gronnd  that  the  acceptor  wrote 

for  the  plaintiil^  and  as  his  agent.  (104) 

-f  And  notice  from  a  mere  stranger,  who  is  not  the  agent 

of  any  party  to  the  bill  or  note,  will  not  arail.  (105) 

Bat  notice  from  a  sabsequent  indorser,  though  he  be 

not  the  holder,  is  sufficient.  (106) 


(104)  Bother  ▼.  Kiermm,  4  Campb.  87.  Indorsees  of  bin  agaiiut  dmrer, 
•nd  the  qneation  was,  whether  defendimt  had  hid  due  notice  of  the  bill's  dis- 
honomr.  It  was  proTed,  that,  on  the  day  the  bill  became  due,  the  acceptor 
wrote  to  defendant  that  he  had  not  been  able  to  pay  the  bill,  and  that  it  waa 
in  plaintiff's  hands:  Lord  Ellenboroagh  held  this  suiBdent,  and  Tcrdict  for 
plaintiff,  f  See  per  Cmrimmj  15  M.  &  W.  235,  where  the  explanation  of  thia 
case  here  suggested  was  adopted. 

(105)  Siewmrt  t.  Ketmeit,  2  Campb.  177.  Action  against  indorsees  of 
a  bin,  and  the  question  was,  whether  defendant  had  received  due  notice  of 
diihononr.  One  Cutler  had  been  employed  by  the  origina]  parties  to  get  it 
discounted,  and  when  it  became  due  it  was  in  the  hands  of  Abbott,  to  whom 
plaintiff  had  indorsed  it.  The  day  afterwards  Cutler  met  defendant  and  told 
him  it  had  not  been  paid,  and  in  answer  to  a  question  from  defendant,  told 
him  it  was  at  Messrs.  Bond's,  Abbott's  bankers.  Lord  EUenborougfa  held 
that  Cutler  being  a  mere  stranger  the  notice  was  insufficient,  and  nonsuited 
plaintiff. 

(106)  Jameton  ▼.  Swtmiom^  poet,  note  (148) ;  Wiieom  ▼.  Swabey,  poet, 
p.  251,  note  (108). 

Chapman  ▼.  Keane,  3  Ad.  &  E.  193.  Indorsee  against  drawer  of  a  bin ;  plea 
that  defendant  had  not  due  notice  of  dishonour.  Before  the  biU  became  due 
plaintiff  indorsed  it  to  one  Wiltshire,  who  left  it  with  plaintiff's  derk  to 
present,  and  upon  its  being  dishonoured  the  derk  gave  defendant  notice  in 
the  name  of  plaintiff  and  not  of  Wiltshire.  Upon  objection  at  the  trial  that 
notice  ought  to  have  been  given  by  the  holder,  Tindal,  C.  J.,  nonsuited  plain- 
tiff, but  after  argument  on  a  rule  to  set  this  aside,  and  time  to  consider,  the 
Court  held,  that  since  the  cases  of  Jameetm  v.  Swinion,  and  Wileom  y. 
Swabey,  it  was  universaUy  considered  that  the  party  entitled  as  holder  to 
sue  upon  the  bill  may  avail  himself  of  notice  given  in  due  time  by  any  party 
to  it,  and  that  the  case  of  Tindal  v.  Brmon  as  to  this  point,  the  prindple 
of  which  was  adopted  by  Lord  Eldon  in  Ex  parte  Barclay,  7  Yes.  597,  is  not 
good  law.  That  if  it  were  good  law,  the  holder  might  only  give  notice  to  his 
immediate  indorser,  and  it  would  be  impossible  for  the  anterior  parties  to 
give  notice  unless  each  in  succession  took  up  the  biU  immediatdy  on  receiving 
notice  of  dishonour,  a  supposition  which  could  not  reasonably  be  made. 
Rule  absolute.     See  also  ptr  Curiam,  15  M.  &  W.  234.t 
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A  nus-siateinent  in  the  notice^  by  mistake,  of  the  name 
of  the  party  on  whose  behalf  it  is  given,  will  not  wholly 
avoid  it.  (107) 

But  it  will,  it  seems,  place  the  party  receiving  it  in 
the  same  situation  as  if  it  had  been  given  by  the  party 
named.  (107)t 

A  notice  from  the  holder  or  any  other  party  will  enure  to 
the  benefit  of  every  other  party  who  stands  between  the 
person  giving  the  notice  and  the  person  to  whom  it  is 
given.  (108) 

Therefore,  a  notice  from  the  last  indorsee  to  the  drawer, 
will  operate  as  a  notice  from  each  indorser. 

It  is,  nevertheless,  prudent  in  each  party  who  receives  a 
notice,  to  give  immediate  notice  to  those  parties  against 
whom  he  may  have  right  to  claim ;  for,  the  holder  may  have 
omitted  notice  to  some  of  them,  and  that  will  be  no  pro- 
tection (109) ;  or  there  may  be  difficulties  in  proving  such 
notice. 


(107)  HarriMWH  t.  Ruteoe,  15  M.  &  W.  231.  Action  by  pluntiff  as  indorsee 
of  Yanghan,  on  a  bill  drawn  by  defendant.  Plea,  traversing  notice  of  dishonour. 
The  notice  had  been  given  by  plaintiff's  attorney,  and  by  mistake  his  clerk  stated 
that  he  was  requested  to  give  it  by  Vaughan,  from  whom  he  had  no  authority, 
instead  of  plaintiff.  After  argument  on  point  reserved,  and  time  taken  to  con- 
sider, the  Court  thought  that  the  great  object  of  notice,  namely,  information 
of  the  dishonour,  was  answered,  and  the  mistake  ought  not  to  avoid  it,  but  it 
ought  to  place  the  defendant  in  the  same  situation  as  if  the  representation 
bad  been  true ;  and  if  the  notice  by  Yaughan  would  have  been  bad — as  it 
wonld  have  been  had  he  been  discharged  by  laches,  or  had  no  right  of  action 
against  defendant  on  the  bill  when  taken  up  by  him — defendant  would  have 
had  a  defence,  but  as  notice  by  Yaughan  would  have  been  good,  defendant  was 
not  injured,  and  plaintiff  recovered.f 

(108)  Wihon  V.  Swabey,  1  Stark.  34.  In  an  action  by  indorsee  of  a  bill 
against  tbe  drawer,  it  appeared  that  notice  was  communicated  to  Lewis,  an 
indorser,  the  day  after  the  bill  became  due,  and  that  Lewis  gave  defendant 
notice  the  next  day :  it  vras  objected,  that  plaintiff  had  not  given  defendant 
notice ;  but  Lord  Ellenborough  said,  notice  from  any  person  who  was  party 
to  the  bill  vras  sufficient,  and  plaintiff  had  a  verdict. 

(109)  Edwards  v.  Dickf  4  B.  &  A.  212.  In  an  action  by  indorsee  against 
drawer,  it  appeared  that  the  acceptor  made  the  bill  payable  at  a  particular 
place,  and  it  did  not  appear  that  plaintiff  bad  given  the  acceptor  notice  of  its 
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Thongfa  a  holder,  or  any  other  partr,  giTe  no  notice  but 
to  the  person  of  whom  he  took  the  bill,  yet  if  notice  be 
commonicated  without  laches  to  the  prior  parties,  he  may 
avafl  himself  of  sach  commmiication,  and  sue  any  of  such 
prior  parties ;  it  is  no  objection  in  such  case  that  there 
was  no  notice  immediately  from  the  plaintiff  to  the  defend- 
ant. (110) 

Though  no  prescribed  form  be  necessary  for  notice  of 
the  dishonour  of  a  bill  or  note,  it  ought  to  import  that  the 
person  to  whom  it  is  given  is  considered  liable,  and  that 
payment  from  him  is  expected.  (Ill) 

dishonour :  bnt,  on  motion  for  nonsuit  on  that  g;roimd,  the  Conit  hdd  it 
tniEcient,  in  order  to  warrant  a  suit  against  defendant,  that  notice  was  given 
to  him ;  he  could  not  object  that  a  third  person  had  not  had  notice ;  if  he 
were  entitled  to  a  remedy  over  against  the  acceptor,  he  shonld  hare  given  him 
notice.    Role  rdnsed. 

(110)  See  «ipr*,  note  (108)  ;  tA>ir«  v.  GUI,  8  Car.  &  P.  367.t 

(111)  Tfndal  t.  firowit,  1  T.  R.  167,  186.  A  note  which  became  doe 
on  the  5th  of  October,  was  presented  at  ten  in  the  morning,  and  the  maker 
not  being  at  home,  word  was  left  for  him  where  it  lay ;  the  holder  sent 
again  on  the  6th,  when  the  maker  promised  to  take  it  up  within  the  banking 
hours,  which  were  from  nine  to  four ;  on  the  7th,  the  holder  sent  again  to 
the  maker,  and  the  note  not  being  paid,  gave  notice  to  defendant,  who  was  an 
indoner,  but  defendant  said  he  had  made  it  his  own ;  the  maker  had  told 
defendant  on  the  6th,  that  he  could  not  pay  it,  and  desired  defendant  would : 
all  the  parties  lived  at  BrirtoL  The  jury  found  for  plaintiff;  but  upon  a  rule 
to  show  cause  why  there  should  not  be  a  new  trial,  and  cause  shown,  the 
Court  granted  a  new  trial.  Lord  Mansfield  said,  "  What  is  reasonable  notice 
is  a  question  partly  of  fact,  and  partly  of  law ;  it  may  depend  in  some  measure 
on  facts ;  such  as  the  distance  at  which  the  parties  live,  the  course  of  the  post, 
&c. :  bat  wherever  a  rule  can  be  laid  down  with  respect  to  this  reasonable* 
ness,  that  should  be  decided  by  the  Court,  and  adhered  to  for  the  sake  of  cer- 
tainty." Per  Willes,  J. :  "  New  credit  was  given  to  the  maker,  and  I  cannot 
consider  notice  from  the  maker  equal  to  notice  from  the  holder."  Ash- 
hurst,  J. :  "  The  reasonableness  ought  to  be  settled  as  a  question  of  law;  the 
next  day,  at  the  most,  is  as  long  as  is  necessary  in  a  case  like  this;  if  the 
parties  live  at  a  small  distance,  this  is  a  sufficient  time ;  if  at  a  greater,  they 
should  write  by  the  next  post.  Notice  means  something  more  than  know- 
ledge, because  it  is  competent  to  the  holder  to  give  credit  to  the  maker :  it  is 
not  enough  to  say  that  the  maker  does  not  intend  to  pay,  but  that  the  holder 
does  not  intend  to  give  credit ;  the  party  ought  to  know  whether  the  holder 
intends  to  give  credit  to  the  maker,  or  to  resort  to  him."    Per  Duller,  J. : 
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f  Bat  it  need  not  do  this  in  express  terms ;  (112) 
And  it  seems  that  the  sending  of  notice  of  dishonour  is  in 
itself  sufficient  for  this  purpose.  (112)  -|- 


"  Wkem  the  post  goes  ont,  is  a  matter  of  fact ;  when  that  is  established,  it  is 
a  matter  of  law  what  notice  is  reasonable ;  as  to  giving  time,  the  holder  does 
it  at  his  peril,  and  that  is  enough  to  decide  the  case ;  the  purpose  of  giving 
notice  is  to  let  the  party  know  that  he  is  looked  to  for  payment,  that  he  may 
have  his  remedy  over  by  an  early  application ;  if  it  shows  that  the  holder  has 
given  time,  it  discharges  the  party :  it  ought  to  purport  that  the  holder  looks 
to  him  for  payment,  and  a  notice  from  another  person  cannot  be  sufficient ; 
it  must  come  from  the  holder."  Upon  the  second  trial  there  was  contra- 
dictory evidence  whether  the  notice  from  the  maker  was  on  the  6th  or  the 
7th,  and  the  jury  found  again  for  the  pUuntiif :  but  the  Court  said,  it  was  a 
verdict  against  law,  and  granted  another  new  trial. 

t(112)  Kifig  V.  mckley,  2  Q.  B.  419.  Plaintiff  gave  defendant,  the 
ittdorser  of  a  bill,  notice  in  these  terms : — "  I  hereby  give  notice  that  a  bill  for 
50/.  at  three  months  after  date,  drawn  by,"  &c.  "  upon,  and  accepted  by,"  &c. 
**  and  indorsed  by  you,  lies  at  No.  6,  Ely  Place,  dishonoured."  Upon  point 
reserved  it  was  contended  that  according  to  the  dicta  of  Buller  and  Ashhurst, 
Js.,  in  Tindal  v.  Brown^  1 T.  R.  167,  the  notice  should  have  informed  defendant 
that  plaintiff  looked  to  him  for  payment,  but  after  time  taken  to  consider  Lord 
Denman,  C.  J.,  said,  that  the  four  judges  who  heard  the  case  had  conferred  with 
the  other  judges,  and  were  of  opinion  that  it  is  not  necessary  in  express  terms 
to  inform  the  party  whom  it  is  intended  to  charge,  that  he  will  be  looked  to 
for  payment.  They  thought  that  the  sending  notice  of  dishonour  was  in  itself 
SQjBcient  for  that  purpose.    Rule  nisi  to  enter  a  verdict  for  defendant  refused. 

f  Cooke  ▼.  Prenehj  10  Ad.  &  E.  131.  The  following  notice  of  dishonour 
WIS  proved  to  have  been  given  to  defendant,  the  drawer  of  a  bill.  "  I  beg 
to  inform  you  that  Mr.  Duterrau's  acceptance  for  200/.  drawn  and  in- 
dorsed by  you,  due  31st  July,  has  been  presented  for  payment,  and  returned, 
and  now  remains  unpaid."  Williams,  J.,  directed  a  verdict  for  plaintiff,  and 
upon  motion,  it  was  urged  that  the  notice  was  bad,  because  it  did  not  apprize 
defendant  that  he  would  be  held  liable,  but  after  time  taken  to  consider  the 
Court  refused  a  rule.  See  also  Ltwia  v.  GompertZi  6  M.  &  W.  404.  And 
Mier§  v.  Brown,  11  M.  &  W.  372.  But  see  a  distinction  suggested,  East 
V.  Smiih,  16  L.  J.,  Q.  B.  292. 

In  the  cases  above  set  forth  there  was  no  expression  importing  that  the 
party  was  considered  liable,  and  that  payment  was  expected  from  him.  The 
Court  must,  therefore,  have  considered  that  this  would  be  inferred  by  the 
defendant  from  the  bare  fact  of  a  notice  of  dishonour  being  sent ;  and  this 
icems  to  be  very  reasonable,  for,  in  general,  the  securing  of  the  liability  of 
the  person  addressed,  and  payment  by  him,  is  the  only  motive  which  can 
be  assigned  for  the  step,  and  in  any  other  point  of  view  the  notice  would  be 
an  idle  communication.    Vide  per  Curiam,  2  Q.  B.  415.  The  reason,  however, 
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And  the  notice  ought  to  import  that  the  bill  or  note  has 
been  dishonoured.  A  mere  demand  of  payment  and  threat 
of  law  proceedings  in  case  of  non-payment  is  not  suffi- 
cient. (113) 

Especially  if  such  demand  be  made  on  the  day  the  bill  or 
note  becomes  due.  (113) 


for  requiring  that  the  notice  should  state  that  the  bill  has  been  dishonoured, 
in  the  technical  sense  of  that  word,  is  Tery  different ;  for  its  main  object  being 
to  inform  the  drawer  or  indorser  that  the  condition  on  which  he  consented  to 
become  responsible  has  been  fulfilled  by  the  holder,  unless  it  contains 
lang:ttage  importing  that  the  bill  has  been  duly  presented,  and  has  not  been 
paid,  it  does  not  afford  the  necessary  information.  It  is  also  only  right  to 
require  that  the  person  sending  the  notice  should  give  a  distinct  assurance 
that  an  act  has  been  done,  which  may  be  essential  to  enable  the  person 
receiving  it,  and  paying  the  bill,  to  enforce  his  claim  against  prior  parties*  in 
order  that  if  he  has  been  misled,  he  may  compel  restitution  of  his  money. 
Upon  a  bare  statement  in  a  notice  that  a  biU  or  note  has  not  been  paid, 
which  would  be  strictly  true  if  it  had  not  been  presented  at  all,  it  would  be 
Tery  difficult  for  a  party  who  had  paid  the  amount  to  recover  it  back  as 
money  paid,  on  subsequently  discovering  that  there  had  been  no  presentment. 
The  sensible  rule  seems  to  be  that  the  document  should  be  what  it  is 
called,  viz.  a  "  notice  of  dishonour,"  which  imports  an  intimation  that  the  bill 
has  been  duly  presented  and  not  been  paid,  but  of  which  a  claim  of  payment 
forms  no  part.t 

(113)  Hariley  v.  Cote,  4  B.  &  C.  339.  In  an  action  by  indorsee  against 
the  drawer  of  a  bill  drawn  on  Case,  the  elder,  the  only  notice  to  defendant, 
was  a  letter  firom  plaintiff  to  defendant  the  day  the  bill  became  due.  Its 
import  was,  **  I  am  desired  to  apply  to  you  for  payment  of  150/.  due  to  my- 
self on  a  draft  drawn  by  Mr.  Case  on  Mr.  Case,  which  I  hope  you  will  on 
receipt  discharge,  to  prevent  the  necessity  of  law  proceedings,  which  otherwise 
will  immediately  take  place  :**  Abbott,  C.  J.,  thought  this  no  notice  of  the  dis- 
honour, and  nonsuited  plaintiff,  and  on  rule  nisi  to  set  aside  the  nonsuit  the 
Court  agreed  with  him.     Rule  discharged. 

Solarie  v.  Palmer,  1  C.  &  J.  417  ;  7  Bing.  530  ;  1  Bing.  N.  C.  194.  In 
an  action  by  the  assignees  of  indorsee  against  indorser,  it  appeared  that  the 
bill  in  question  was  duly  presented  for  payment  15th  December,  the  day  it 
became  due,  that  payment  was  refused,  that  the  bill  was  returned  to  plaintiffs 
on  the  16th,  and  on  the  17th  their  attorneys  wrote  to  defendants  "that  the 
bill  (describing  it)  had  been  put  into  their  hands  by  plaintiff^,  with  directions 
to  take  legal  measures  for  the  recovery,  unless  immediately  paid  to  them,  the 
attorneys."  Lord  Tenterden  thought  this  letter  not  a  sufficient  notice  of  the 
dishonour  of  the  bill,  and  he  directed  the  jury  accordingly,  who  found  for 
defendants.    Plaintiffs  excepted  to  this  direction,  but  upon  error,  the  Exche- 
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i"  Nor  is  a  notice  stating  merely  that  the  bill  is  not 
paid  (114) ;  or,  that  it  lies  due  and  unpaid  (115)  ;  or,  that 
it  is  not  taken  up.  (116) 


quer  Chamber  thongfat  this  not  a  suffident  notice,  f  And  upon  appeal  to  the 
House  of  Lords,  Park,  J.,  declared  the  unanimous  opinion  of  the  judges  to  be, 
that  Uie  letter  did  not  amount  to  notice  of  dishonour,  as  such  a  notice  ought 
in  express  terms,  or  by  necessary  implication,  to  convey  full  information  that 
the  bill  had  been  dishonoured,  repeating  the  expression  of  Tindal,  C.  J.,  in 
giving  judgment  in  the  Exchequer  Chamber;  and  the  judgment  of  the  Court 
below  was  affirmed  with  costs,  as  the  case  was  too  clear  for  an  appeal. 

(114)  Strange  y.  Price,  10  Ad.  &  E.  125  (May  4th,  1839).  Action 
against  indorser  of  a  bill,  of  which  the  following  notice  of  dishonour  had  been 
g^ven  by  plaintiffs: — '*  Messrs.  Strange  and  Co.  inform  Mr.  James  Price  that 
Mr.  John  Betterton's  acceptance,  87/.  5«.  is  not  paid.  As  indorser,  Mr.  Price 
is  called  upon  to  pay  the  money,  which  will  be  expected  immediately."  Upon 
objection  to  the  notice  as  insufficient  in  form,  Patteson,  J.,  reserved  leave  to 
enter  a  nonsuit,  and  plaintiffs  had  a  verdict.  After  argument,  the  Court  held, 
that  the  notice  did  not  convey  information  that  the  bill  had  been  dishonoured, 
that  it  was  consistent  with  it  that  the  bill  had  never  been  presented,  and  that 
it  was  not  paid  by  reason  of  the  holder's  laches,  and  made  the  rule  absolute 
for  a  nonsuit. 

And  see  Furte  v.  Sharwood,  infra. 

(115)  Phillips  V.  Gouldy  8  C.  &  P.  355  (January  30th,  1838).  The  day 
after  the  biU,  on  which  defendant  was  sued  in  this  action,  became  due,  notice 
in  these  terms  was  sent  to  him  by  Mr.  Sydney,  plaintiff's  attorney :  "  Sir, — A 
bill  for  30/.  dated  the  18th  August,  1837,  at  three  months,  drawn  and  indorsed 
by  R.  Everett,  upon,  and  accepted  by  W.  Tuck,  and  indorsed  by  you,  lies  at 
my  office  due  and  unpaid."  Mr.  Sydney  the  same  day  met  defendant,  and 
told  him  that  his  bill  on  Tuck  for  30/.  had  come  back  dishonoured,  and  he 
took  it  from  his  pocket  and  showed  it  to  him  with  the  notary's  mark  in  the 
corner.  Patteson,  J.,  told  the  jury  that  the  written  notice  was  bad,  as  it  was 
necessary  in  a  notice  of  dishonour  to  say  that  a  bill  has  been  presented  and 
dishonoured,  or  words  to  that  effect,  hut  that,  if  they  believed  Mr.  Sydney,  the 
verbal  notice  was  sufficient,  and  the  jury  found  a  verdict  for  plaintiff. 

Furze  v.  Sharwood,  2  Q.  fi.  388  (November  27th,  1841).  Notices  of 
dishonour  of  six  several  bills  were  given  by  plaintiff,  as  holder,  to  defendant's 
partner  and  his  assignee,  in  the  following  terms : — 1.  *'  Sir, — A  bill  for 
29/.  17«.  3J.  dravm  by  Ward  on  Hunt,  due  yesterday,  is  unpaid,  and  I  am 
sorry  to  say  the  person,  at  whose  house  it  is  made  payable,  don't  speak  very 
favourably  of  the  acceptor's  punctuality.  I  should  like  to  see  you  to-day." 
2.  **  Sir, — This  h  to  give  you  notice,  that  a  bill  drawn  by  you,  and  accepted  by 
Josias  Bateman  for  47/.  6«.  9</.,  due  July  19th,  1835,  is  unpaid,  and  lies  due 
at  Mr.  John  Furze's,  65,  Reet  Street."  3.  "  Sir  William  Howard's  acceptance 
for  21/.  4ff.  4d.  due  on  Saturday,  ia  unpaid.    He  has  promised  to  pay  it  in  a 
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But  a  notice  given  by  the  bankers  at  whose  house  a  bill 
was  payable,  on  the  day  it  became  due,  stating  it  to  be 
unpaid,  and  requiring  the  indorser^s  attention  to  it,  has 
been  held  sufficient.  (117) 

A  notice  stating  that  a  bill  or  note  has  been  dishonoured, 
implies  that  it  has  been  duly  presented  at  maturity  and  not 
been  paid,  and  is  effectual.  (118) 

week  or  ten  days.  I  shaU  be  glad  to  see  you  upon  it  as  early  as  possible." 
4.  "  Sir,— This  is  to  give  you  notice  that  a  bill  for  176/.  lbs.  6<i.  drawn  by 
Samuel  Maine,  and  accepted  by  George  Clisley,  dated  May  7th,  1835,  at  four 
months,  lies  due  and  unpaid  at  my  house."  5.  "  Sir, — This  is  to  giTe  you 
notice,  that  a  bill  for  20/.  19«.  7d.  drawn  by  Samuel  Maine,  accepted  by  Richard 
Jones,  dated  May  21st,  1835,  at  four  months,  lies  due  and  unpaid  at  my 
house."  6.  **  Sir,— This  is  to  give  you  notice  that  a  biU  for  148/.  10«.  drawn 
by  Samuel  Maine,  and  accepted  by  George  Parker,  dated  May  22nd,  1835, 
lies  due  and  unpaid  at  my  house."  Upon  a  special  verdict,  and  time  taken  to 
consider,  the  Court  held  these  notices  bad  on  the  ground  that,  consistently 
with  all  they  stated,  plaintiff  might  have  abstained  from  presenting  the  bills, 
but  expressed  great  doubt  whether  it  was  necessary  for  the  holder  of  a  biU  to 
state  in  the  notice  that  he  looks  to  the  party  addressed  for  payment.  Judg- 
ment for  defendant  on  the  pleas  traversing  notice  of  dishonour. 

(116)  Messenger  v.  Southey,  post,  note  (120). 

(117)  Baiiey  and  others  v.  Porter,  14  M.  &  W.  44  (May  3rd,  1845). 
Notice  was  given  to  the  indorser  of  a  bill  by  plaintiffs,  who  were  the  holders 
of  it  and  the  bankers  at  whose  bank  it  was  payable,  by  a  letter,  which  defend- 
ant would  not  produce,  informing  him  that  James  Court's  acceptance  due  that 
day  was  unpaid,  and  requesting  his  immediate  attention  to  it.  Before  sending 
this,  plaintiffi  examined  their  books,  and  ascertained  they  had  no  asseta  of 
James  Court's.  Piatt,  B.,  held  the  presentment  and  notice  to  be  sufficient, 
reserving  leave  to  defendant  to  move  to  enter  a  verdict  for  him ;  but  upon 
motion  the  Court  said,  that  as  to  the  point  of  presentment  Sanderson  v. 
Jvdge,  ante,  p.  217,  was  an  authority  which  they  were  not  disposed  to 
question ;  and  after  time  taken  to  consider  also  held,  that  the  letter  conveyed 
distinct  notice  that  the  biU  had  been  dishonoured,  and  refused  a  rule. 

(118)  Shelton  v.  Braithwaite,  7  M.  &  W.  436  (January  19th,  1841). 
Indorsee  against  drawer  of  a  bill  of  exchange ;  plea,  denying  notice  of  dishonour. 
The  following  notice  was  proved  to  have  been  given  by  plaintiffs  to  defendant. 
'*  Dear  Sir, — To  my  surprise  I  have  received  an  intimation  from  the  Birming- 
ham and  Midland  Counties  Bank,  that  your  draft  on  A.  B.  is  dishonoured, 
and  I  have  requested  them  to  proceed  on  the  same."  There  was  no  proof  of 
any  other  biU  to  which  the  letter  could  apply.  Plaintiff  had  a  verdict,  leare 
being  reserved  to  defendant  to  move  to  enter  a  nonsuit,  and  upon  motion  it 
was  contended  that  the  bill  ought  to  have  been  more  accurately  described,  or 


Sec.  2.]  Dishonour — Notice  of.  257 

A  notice,  however,  need  not  state  this  in  express  terms, 
it  suflBces  if  it  can  be  collected  from  its  language  by  neces- 
sary implication.(l  19) 

Necessary  implication  means  not  natural  necessity,  but 
so  strong  a  probability,  that  an  intention  contrary  to  that 
which  is  imputed  cannot  be  supposed.  (119) 

Thus  a  notice  that  a  bill  or  note  has  been  returned  with 
charges,  or  returned  unpaid,  or  even  returned,  has  been 
held  to  imply  that  it  has  been  duly  presented  to  the 
acceptor,  and  not  paid  by  him,  and  to  be  sufficient.  (120) 

that  the  notice  should  have  intimated  that  defendant  was  looked  to  for  pay- 
ment ;  bat  the  Court  held,  in  the  absence  of  evidence  of  the  existence  of  any 
other  bill,  the  description  was  sufficient :  and  Parke  and  Alderson,  Bs.,  said, 
that  the  word,  *'  dishonour,"  is  a  technical  word,  which  intimates  that  the  bill 
has  been  duly  presented  and  refused  payment,  and  the  conclusion  showed 
that  plaintiiOs  intended  to  hold  the  collateral  parties  liable  for  the  default 
of  the  acceptor,  and  refused  a  rule.  See  also  RowUmds  t.  Springeti, 
pott,  note  (126) ;  Sioeken  t.  Coilm,  9  C.  &  P.  653,  (January  23rd,  1841,) 
S.  P.  See  also  Woodihorpe  y.  Law€»t  poti,  note  (123)  ;  Lewii  y.  Oompertg, 
po§i:  Stoekm&H  v.  Parr, post/  King  y.  Biekieg,  anif,  note  (112). 

(119)  Hedgtr  y.  Steaventon,  poai  s  JAwia  y.  Gomperti,  po9t :  Fkrze  y. 
SAarteoodr  per  Lord  Denman,  C.  J.,  2  Q.  B.  388. 

(120)  GrwffHm  r.SmUh,  6  Ad.  &  E.  499  (April  19th,  1837).  Action  against 
the  drawer  of  a  bill  dated  Liyerpool,  and  signed  John  Smith.  In  order  to 
prove  notice  of  dishonour,  plaintifb,  who  earned  on  business  at  Liverpool,  but 
who  had  taken  the  bill  at  their  place  of  business  in  London,  showed  that 
when  the  bill  became  due  a  notice  was  sent  by  them  by  the  post  in  this 
form : — ''  Sir, — Bill  (describing  it)  is  this  day  returned,  with  charges,  to  which 
your  immediate  attention  is  required.'*  This  was  addressed  to  Mr.  John 
Smith,  LiverpooL  There  were  thirty^ght  Mr.  John  Smiths  mentioned  in 
the  Liverpool  Directory,  but  evidence  was  given  of  an  acknowledgment  by  the 
defendant  of  the  receipt  of  the  notice.  It  was  objected  that  the  form,  as  well 
ss  the  address,  of  the  notice  was  insufficient.  Patteson,  J.,  reserved  leave  to 
defendant  to  enter  a  nonsuit,  and  plaintiffs  had  a  verdict.  Upon  motion,  it 
was  urged  that  plaintiflk,  being  at  Liverpool,  ought  to  have  made  inquiries 
ss  to  the  party ;  and  also  that  the  notice  ought  to  have  contained  an  express 
statement  that  the  bill  had  been  dishonoured,  and  that  plaintiffs  intended  to 
look  to  defendant  for  payment :  but  the  Court  held,  that  this  was  the  effect 
of  the  notice,  and  that  plaintiflii  having  followed  defendant's  description  of 
himself,  and  there  being  some  evidence  of  an  acknowledgment  of  the  receipt 
of  the  letter,  the  whole  was  for  the  jury,  and  refused  a  rule. 

BomUom  v.  WeUh,  3  Bing.  N.  C.  688  (April  27th,  1837).    In  order  to 
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prc-re  b.'^oe  'JL  d^'.c^cr  fif  a  ftrxc  t^  fc  I>>«iaf  letter  wis  shown  to  have 
Ut<s  *er.i  by  pLi^zr,:^  to  i5f*oi*=x : — -  S-r, — TLe  prombftory  note  for  200/. 
dr*»-a  \f  Utzrj  Hz-LL-tj,  d*re«i  l-ia  Jzlj  ]tst,  porsble  three  months  after 
^,t*e.  zsA  iidoTfced  *:t  xjjz.  b«a=*  dae  Te-.'erdaT,  and  is  letamed  to  me 
vcpojiL  I  tLeref  jR  c^^  yoc  acxice  thereof,  axMi  rtqoest  Toa  will  let  me  have 
the  axEiocat  ihcrtai  fortiv^ib.  W.  J.  BocJtoD,"  The  sufficiency  of  this  was 
o>^;«cted  to.  acd  the  poirt  rr^^rruL  After  argument,  the  Coort  of  Common 
PLeas  held,  thai  the  facts  sxate^i  ia  the  vyiee  were  compatible  with  an  entire 
omii^ioB  to  present  tie  MXe,  acd  ziade  a  rale  a*  «olate  for  a  nonsnit. 

Htdyer  t.  ^fearewM,  2  M.  &  W.  799  O'rin.  Term,  1837).     Plaintiff's 
agent  gave  defendant  the  fcILoving  notice  of  dii^honoor  o(  a  note : — "  Sir, — 
I  am  d»ired  by  Mr.  Hedzer  to  give  joa  notice  that  a  promissorj  note  for 
901.  l^.j  payable  to  yoor  order  two  months  after  the  date  thereof,  became 
due  yesterday,  and  has  been  retnnied  unpaid ;  ai.d  I  have  to  request  you  will 
please  to  remit  the  amoont  thereof,  with  la.  6d.  noting,  free  of  postage,  by 
return  of  post."    Parke,  B^  held  this  sniBcient,  and  after  argument  on  a  rule 
for  a  new  trial,  and  BouUam  t.  fTelaft  had  been  cited,  Parke,  B.,  obsenred, 
that  although  the  Courts  were  bound  by  the  case  of  Stdarit  t.  Palmer,  yet,  he 
added,  ^^  I  am  not  prepared  to  say  that  I  am  bonnd  by  all  the  reasoning  or 
language  of  the  learned  judges  in  giTing  their  opinion,  and  therefore  should 
myself  doubt  whether  we  could  go  so  far  as  to  say  that  it  ought  to  appear  on 
the  face  of  the  instrument, '  by  express  tenns  or  necessary  implication,  that  the 
bill  was  presented  and  dishonoured ;'  it  seems  to  me  enough  if  it  appear  by 
reasonable  intendment,  and  would  be  inferred  by  any  man  of  business,  that 
the  bill  has  been  presented  to  the  acceptor  and  not  paid  by  him.     However, 
supposing  that  we  are  bound  by  the  precise  expression  of  Tindal,  C.  J.,  in 
delivering  judgment  in  the  Exchequer  Chamber,  we  ought  not  to  put  a  strict 
construction  on  the  term  '  necessary  implication,'  for  were  we  to  do  so,  it 
would  be  difficult  for  any  mercantile  man  to  conduct  business  without  the 
constant  aid  of  a  solicitor.    We  must  not  put  such  a  meaning  on  that  ex- 
pression, as  to  say  that  the  language  of  the  instruments  must  be  so  precise  as 
to  exclude  the  possibility  of  any  other  inference  than  that  the  bill  had  been  bo 
presented,  and  returned  unpaid.    On  the  subject  of  the  term  *  necessary  im- 
plication,' Lord  Eldon  says: — < Necessary  implication  means,  not  natural 
necessity,  but  so  strong  a  probability,  that  an  intention  contrary  to  that  which 
is  imputed  cannot  be  supposed.'    (  Wilkm»on  v.  Adam,  1  Yes.  &  Bea.  466.) 
If  we  adopt  such  a  rule  of  construction  in  the  present  case,  could  any  doubt 
be  entertained  by  any  mercantile  man  who  received  this  notice,  that  the 
note  had  been  presented  to  the  maker  when  due,  and  was  not  honoured  ?" 
After  commenting  on  the  terms,  he  proceeded,  "  Can  any  one  doubt  the  use 
of  the  term, '  returned  unpaid  ?'    The  word, '  rettimed,'  is  almost  a  technical 
term  in  matters  of  this  nature,  and  means  that  the  bill  has  come  to  maturity, 
has  beeit  presented,  and  has  not  been  paid.    Upon  reading  this  notice  I  should 
•ay,  that  it  appears  from  it  by  necessary  implication,  (in  the  meaning  I  attach 
to  the  term,)  that  the  note  has  been  duly  presented  and  dishonoured."    Alder- 
•on,  B.,  also  remarked :  *'  I  agree  with  my  brother  Parke,  that  we  are  not 
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bound  by  the  strict  words  of  the  judges,  if  the  term,  *  necessary  implication/ 
is  nsed  by  them  in  a  strict  sense.  It  must  have  that  reasonable  construction 
which  is  given  in  the  judgment  of  Lord  Eldon,  cited  by  my  brother  Parke. 
In  that  view  of  the  case  the  requisites  are  fiiUy  satisfied  by  the  terms  of  the 
notice ;  the  presentment  and  dishonour  are  necessarily  to  be  inferred  from  the 
words  here  used."  In  the  course  of  his  judgment  Parke,  B.,  adverted  to  a 
distinc^n  between  the  case  before  him  and  Bouitan  v.  WeUh,  arising  from 
the  mention  of  the  note  having  been  noted,  but  he  disclaimed  acting  upon  it, 
snd  stated  that  Lord  Abinger,  C.  B.,  had  no  doubt  of  the  sufficiency  of  the 
notice,  and  the  rule  was  discharged. 

In  Lewis  v.  Gmmptrts,  6  M.  &  W.  399  (Easter  T.  1840),  Parke  and 
Aldenon,  Bs.,  expressed  their  adherence  to  the  opinion  they  had  thus  ex- 
pressed in  Hidger  v.  Steavemom. 

Hwiiitek  tt  a/,  v.  CSnity,  4  Bing.  N.  C.  411  (April  30th,  1838).  Plaintiffii 
gave  defendant  notice  of  the  dishonour  of  a  bill,  drawn  by  Ann  Gib,  in  the  follow- 
ing terms : — **  Messrs.  Houlditch  are  surprised  that  Mr.  Cauty  has  not  taken 
np  Chaplin's  bill  according  to  his  promise :  are  also  surprised  to  hear  that 
Mrs.  Gib's  bill  was  returned  to  the  holder  unpaid."  Defendant  called  on 
plaintiffs  the  same  evening,  caressed  his  regret  and  surprise  that  the  bill  had 
not  been  paid,  but  promised  to  write  to  the  other  parties  to  it,  and  that  it  should 
be  paid  by  them  or  himself.  This  notice  was  objected  to  as  insufficient,  but 
plaintiff  had  a  verdict ;  and  after  argument  the  Court  held,  that,  coupling  the 
conversation  with  the  letters,  sufficient  notice  had  been  given ;  but  expressed 
a  doubt  as  to  whether,  if  the  notice  had  stood  alone,  it  would  have  been 
enough.  Tindal,  C.  J.,  distinguished  Soulton  v.  Welih  from  Hedger  v. 
S'toeaeman,  and  Strange  v.  Price,  inasmuch  as  the  charges  for  noting  were 
mentioned  in  those  cases,  and  they  showed  by  necessary  inference  that  the 
bin  had  been  dishonoured ;  but  he  also  stated  his  willingness  to  reconsider 
the  decision  in  BomUon  v.  Welsh,  provided  he  were  not  called  upon  to  alter 
the  principle  laid  down. 

Meuemger  v.  Southey,  1  M.  &  G.  76,  (Easter  T.  1840).  The  following 
notice  had  been  given  by  plaintiff  to  defendant  as  the  indorser  of  a  note : — 
"Sir, — ^This  is  to  inform  you  that  the  bill  I  took  of  you,  15/.  2m,  6<I.,  is  not 
took  up,  and  A$,  6<2.  eiq>ense,  and  the  money  I  must  pay  immediately.  My 
ion  wiU  be  in  town  on  friday  morning."  Leave  was  reserved  on  the  trial  to 
enter  a  verdict  for  defendant,  if  the  Court  should  think  this  notice  insufficient ; 
and  ailer  argument,  and  time  taken  to  consider,  Tindal,  C.  J.,  in  delivering 
the  jadgment  of  the  Court,  observed  with  respect  to  Grugeon  v.  Smith,  and 
Beiger  v.  SteavenMtm,  **  We  are  far  from  saying  that  those  cases  may  not  have 
been  properly  decided ;  for  it  is  difficult  to  give  any  other  meaning  to  the 
terms  *  returned,'  and  '  returned  with  cbai^ges,'  than  an  intimation  that  the 
bill  had  been  actually  presented,  refused  payment,  and  returned  to  the  holder 
on  that  account."  But  the  Court  held,  that  such  was  not  the  necessary  con- 
struction of  the  letter  before  them,  and  on  the  authority  of  Solarte  v.  Palmer, 
Mowed  by  Bomlton  v.  WeUh,  and  Strange  v.  Price,  made  the  rule  absolute. 

Eeieon  et  oL  v.  Cfmrleurie,  2  Q.  B.  421  (November  7th,  1842).    Action 
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So,  a  notice  that  a  bill  is  unpaud,  reqairing  payment  of 
itb  amount,  and  mentioning  a  cbarge  for  noting  (121),  or 
a  claim  for  charges  (1~)«  conTejs  sufficient  notice  of  dis- 
honour. 

If  the  notice  be  given  by  an  authorized  agent  he  need 
not  state  on  whose  behalf  it  is  given,  nor  where  the  bill 
lies.  (123) 

Especially  if  the  bill,  indorsed  in  blank,  be  in  his 
hands.  (123) 

against  defeDdant,  the  dnwer  of  m  bill :  plea  that  defendant  had  not  notice  of 
non-payment.  Plaintifls  proTcd  they  gaTC  him  notice  in  the  following  tenna : — 
**  Sir, — Your  draft  upon  Mr.  George  Canington  for  50/.,  due  3rd  March,  is 
returned  to  us  unpaid ;  and  if  not  taken  up  in  the  course  of  this  day,  proceed- 
ings will  lie  taken  against  both  you  and  him  for  the  recoTery  thereof."  Lord 
Denman,  C.  J.,  on  the  trial,  said  that  he  had  no  doubt  the  notice  was  suf- 
ficient ;  and  upon  motion  for  a  rule  nisi  for  a  new  trial,  remarked : — 
**  In  Metaemgtr  t.  Souikey^  Tindal,  C.  J.,  admits  that  Hedger  t.  Siearetuom 
may  hare  been  properly  decided ;  and  in  Pvze  t.  Skaneood,  we  obsenred 
that  Menemger  ▼.  Southeg  shows  a  great  relaxation  of  the  rule  laid  down  in 
the  Exchequer  Chamber,  and  House  of  Lords,  on  the  part  of  the  Chief 
Justice ;  and  that  BouHom  ▼.  WeUk  can  hardly  be  now  deemed  a  satisfoctory 
authority."    Rule  refosed. 

(121)  AmutromgY.  CkrUtumi,\7L.3„C.V.\Sl,  Feb.  12th,  1848.  Plain. 
tiff  had  given  defendant  the  followirg  notice  of  dishonour : — '*  I  am  the  holder 
of  a  bill  drawn  by  you  on  L.  M.  Mendelsohn,  for  98/.  15t.,  which  became  due 
yesterday  the  4th  instant,  and  is  unpaid ;  and  I  hare  to  state  that  unless  the 
same  is  paid  to  me  immediately,  I  shall  take  proceedings  against  you  without 
delay  for  the  amount.  I  am,  sir,  yours  obediently.  Amount  of  bill,  98/.  15a. ; 
noting,  bt, ; — total  99/."  A  yerdict  having  been  found  for  plaintiffs,  after 
argument  on  rule  to  enter  a  nonsuit,  the  Court  thought  that  the  memorandum 
as  to  noting  must  be  taken  as  part  of  the  notice,  and  the  case  was  not  dis 
tinguisbable  from  Hedger  t.  Sieavetuom,  and  Gruge^m  t.  Smith,  in  which 
the  mention  of  charges  had  been  considered  to  import  that  the  bUl  had  been 
presented,  and  that  a  person  dealing  with  bills  must  be  supposed  to  know  the 
meaning  of  the  term,  noting.     Rule  discharged. 

(122)  Hedger  ▼.  SteavenMom,  Gntgeon  t.  Smith f  ante,  note  (120) ;  Stnmge 
1.  Price,  ante,  note  (114). 

(123)  Woodthorpe  v.  Lawee,  2  M.  &  W.  109.  PUintiff  left  the  bill  in. 
dorsed  in  blank  with  Mr.  Rushbury  his  attorney,  who  presented  it  for  him. 
It  having  been  dishonoured,  he  gave  defendant,  who  had  guarantied  its  pay- 
ment, and  was  also  the  drawer,  notice  of  dishonour  in  the  following  form : — *'  15, 
Fish  Street  Hill,  lOtfa  August,  1836.  Sir, — A  bill  drawn  by  you  upon,  and 
accepted  for,  J.  Watson,  for  31/.  3f.  due  yesterday,  is  dishonoiired  and  on- 
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An  error  in  the  description  of  the  bill  or  note,  unless  it 
be  such  as  to  mislead  the  party  (124),  or  to  render  it 
uncertain  as  to  the  instrument  to  which  it  is  intended  to 
apply  (125),  will  not  vitiate  the  notice. 

And  if  such  uncertainty  arise  by  reason  of  the  existence 
of  some  other  instrument  to  which  the  notice  could  apply, 
the  defendant  must  prove  it.  (125) 

ptid ;  and  I  am  desired  to  give  you  notice  thereof,  and  to  request  that  the 
same  may  be  immediately  taken  up.  U.  D.  Rushbury."  A  like  notice  in  all 
material  respects  was  sent  to  defendant.  It  was  urged  that  these  letters  did 
not  prove  averments  of  notice  of  dishonour  to  defendant  and  the  drawer,  as 
they  did  not  show  who  the  holder  was,  or  on  whose  part  Mr.  Rushbury 
applied,  or  where  the  biU  was  lying.  Bolland,  B.,  reserved  the  point;  but 
upon  motion  for  rule  nisi  to  enter  a  nonsuit,  the  Court  held  there  was  no 
ground  for  the  application.     Rule  refused. 

(124)  Bromage  ei  ai.  v.  Vaugham  t/  al.  16  L.  J.,  Q.  B.  10.  Nov.  16th,  1846. 
In  an  action  against  the  drawer  of  a  bill  payable  at  the  London  Joint-stock 
Bank,  tbe  notice  of  dishonour  described  the  bill  correctly  as  to  date,  amount, 
and  parties,  but  stated  it  to  be  payable  at  the  London  and  'Westminster  Bank. 
Wilde,  C.  J.,  reserved  the  point,  and  after  motion  for  nonsuit,  and  time  taken 
to  consider,  the  Court  said,  that  if  the  mis-description  were  such  as  would 
mislead  the  defendant  in  respect  of  the  bill  intended,  the  notice  was  not 
vitiated  thereby ;  and  upon  that  principle,  in  the  absence  of  any  evidence  that 
defendant  was  misled^  the  rule  was  refused.  But  see  Beauehamp  v.  Cath, 
1  D.  &  Ry.  N.  P.  C.  3. 

(125)  SMion  V.  Braiikwaite,  ante,  note  (118). 

Stoeiman  v.  Parr,  11  M.  &  W.  809.  Indorsee  against  drawer  of  a  bill  for 
53/.,  of  the  dbhonour  of  which  plaintifTs  attorneys  gaye  the  following  notice : 
"  Sir, — ^We  are  instructed  by  Mr.  H.  Stockman,  of  this  city,  to  apply  to  you 
for  payment  of  the  under-mentioned  sums ;  and  to  acquaint  you  that  unless 
the  same,  together  with  5«.  the  costs  of  this  application,  be  paid  at  our  office, 
on  or  before  Monday  next  at  twelve  o'clock,  legal  proceedings  wiU  be  com- 
menced ^^st  you,  to  enforce  payment  thereof  without  further  application ; " 
and  under  it  was  written  "  53/.  6t.  Sd,  due  on  your  dishonoured  note,  dated 
19th  December  last ;  5«.  costs  of  letter : — 53/.  lit."  The  charges  for  noting 
amounted  to  6#.  6</.  Leave  was  reserved  on  the  trial  to  defendant  to  move  to 
enter  a  nonsuit;  and  upon  motion  for  this  .purpose  Parke,  B.,  said,  that  the 
Court  held  in  Sheiion  v.  Braithwaiie,  that  if  there  was  more  than  one  bill  to 
which  the  notice  could  apply,  it  lay  on  defendant  to  prove  that  fact,  in  order 
to  show  ita  uncertainty,  and  the  Court  decided,  that  in  the  absence  of  proof 
of  the  existence  of  any  other  bill,  the  mis-description  was  unimportant,  and 
refused  a  rule.  See  also,  ptr  Parke,  B.,  Lewia  v.  Oomperiz,  6  M.  &  W. 
403. 
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And  an  inaccuracy  as  to  the  place  wbefe  the  bill  is  lying 
w-m  not  vitiate  it.  (12^) 

In  ease  of  a  bill  drawn  in  this  coantrj  on  persons  residing 
in  a  foreitm  countrv,  paTaUe  there,  the  form  of  notice  of 
dishonour,  and  time  of  givins:  it,  must  be  rqpilated  by 
the  law  of  that  coontrj.  (127)'^ 

In  the  case  of  a  foreign  bUl,  to  give  eflfect  to  the  notice 
it  is  (1 28)  necessary  that  a  minute  of  the  non-acceptance 

026)  £.  RawUmda  T.S^rHyctfT,  14  M.&  W.  7.  Second  indorsee  agsimt 
dnwer.  Tbe  notice  of  dbikonour  wis  giTcn  on  n  cud  by  the  mtennedinie 
iiKloner,  R.  Rowlands  in  these  tcnns : — **'  Bdl  for  301.  dimwn  hj  Springett, 
on  W.  Widenham,  dbhoBoarcd,  ties  doe,  ns  on  the  other  side."  On  the  other 
side  wns  *^  R.  Rowlands,  gold-eMe  maker.  35,  Meredith  Street,  Cleskenwell." 
The  hill  was  in  fret  in  the  hands  of  plaintiff  at  No.  69,  Old  Brand  Street. 
The  Court  refused  a  rule  nisi  to  enter  a  Terfict  for  defendant,  npon  leave 
reserred  for  that  purpose,  and  held,  that  thong^h  p^rhtp^  *  F^^^T  might  be 
bound  bj  sach  a  statement  if  he  sued  on  the  hill,  and  a  tender  had  been 
made  at  that  place,  jet  the  enor  did  not  affect  the  Tahdity  of  the  notice  na  a 
notice. 

(127)  RotktekUd  amd  oikert  t.  Chrrte  and  •iken,  1  Q.  B.  43.  Action  by 
indorsees  against  indaners  of  a  hiU  drawn  br  a  person  resident  here  on  penons 
resident  at  Paris,  payable  there.  The  bill  became  due  on  Sunday,  30th  April, 
and  was  dishonoured  on  Saturday,  29th.  On  Monday,  I  st  May,  it  was  protested, 
but  being  a  holiday  the  notary  could  not  register  it,  and  on  the  following  day 
he  was  prevented  from  doing  so  by  the  pressure  of  busmess  in  the  registry 
office  till  too  late  for  post.  On  3rd  May,  the  bill  and  protest  were  sent  to 
London  to  pfaintifis',  and  notice  given  to  defendants.  It  was  shown  that 
fifteen  days  are  allowed  by  the  French  law  for  giving  notice  of  dishonour* 
Lord  Demnan,  C.  J.,  UAd  the  jury  that  the  notice  of  dishonour  on  this  bill 
should  be  goremed  by  the  French  law,  but  reserved  leave  to  eater  a  nonsuit : 
the  jury  found  for  plaintiffs,  and  after  argument  on  rule  for  this  purpose  the 
Court  hddf  that  the  notice  of  dishonour  was  not  a  mere  incident  to  the 
remedy,  but  part  of  the  contract,  and  that  this  ought  to  be  governed  by  the 
law  of  the  country  where  the  bill  was  made  payable,  and  as  the  notice  was  in 
time  according  to  the  French  law,  it  was  good.    Rule  discharged.t 

(128)  JZoycrt  V.  Siepketu,  2  T.  R.  713.  In  an  action  against  the 
drawer  of  a  foreign  bill,  it  appeared  that  the  bill  had  been  noted  for  non- 
acceptance,  but  there  was  no  protest,  and  this  was  pressed  as  a  ground  for  a 
nonsuit.  Lord  Kenyon  admitted  the  objection,  but  upon  the  other  drcum- 
stances  thought  this  a  case  in  which  a  protest  was  not  necessary.  See  this 
case,  pa§t. 

Oale  V.  ITalffil,  5  T.  R.  239.  In  an  action  against  the  drawer  of  a 
foreign  bill,  it  was  reserred  as  a  point  whether  it  was  necessary  to  prove  a 
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or  non-payment,  and  a  solemn  declaration  on  the  part  of 
the  holder  against  any  loss  to  be  sustained  thereby  (which 
minute  and  declaration  is  called  a  protest),  should  be  made 
out  by  a  notary  public,  or  (if  there  be  no  such  notary  in  or 
near  the  place  where  the  bill  is  payable)  by  an  inhabitant 
in  the  presence  of  two  witnesses ;  and  in  some  cases  a 
copy,  or  some  other  memorial  (129)  of  it,  should  accompany 
the  notice. 

But  (130)  if  a  man  being  abroad  draw  or  indorse  a  bill 

protest ;  and  the  Court  thought  it  so  clear  upon  the  motion  to  enter  a  non- 
suit, that  they  suggested  to  phdntiff 's  counsel  the  expediency  of  making  the 
rule  absolute  in  the  first  instance ;  and  upon  their  acquiescence  it  was  accord- 
ingly done ;  they  afterwards,  however,  wished  to  have  it  opened,  upon  an 
idea  that  the  drawer  had  no  effects  in  the  hands  of  the  drawee,  but  it  ap- 
pearing upon  the  report  that  that  idea  was  not  weU  founded,  the  rule  stood. 
And  in  Br^ugk  ▼.  ParJsintt  (Lord  Raym.  993 ;  6  Mod.  80 ;  Salk.  131,)  Holt, 
C.  J.,  says,  "  A  protest  on  a  foreign  bill  is  part  of  the  custom."  See  also 
Orr  T.  MapmmU,  pott ;  f  and  Armani  t.  CaMtriqu€t  poMt.f 

t(129)  Goodman  ▼.  Harvey,  4  Ad.  &  £.  870.  A  bill  drawn  at  Limerick  by 
defendants,  who  resided  there,  was  dishonoured,  and  protested,  and  notice  of 
non-payment  was  sent  to  defendants  in  Ireland  by  letter,  stating  that  the  biU 
had  been  protested,  but  not  enclosing  a  copy  of  the  protest.  It  was  objected 
that,  defendants  being  abroad,  a  copy  of  the  protest  should  have  been  sent,  but 
Lord  Denman,  C.  J.,  overruled  the  objection,  and  upon  argument  of  a  rule  for 
a  new  trial  the  Conri  agreed  with  him  that  the  notice  was  sufficient,  f 

(130)  Cromwell  ▼.  /fyMon,  2  Ssp.  511.  Indorsee  against  indorser  of  a 
foreign  bill.  When  the  indorsement  was  made,  Hynson  (the  master  of  a 
ship)  was  in  Jamaica,  where  the  bill  was  drawn,  but  his  residence  was  at 
Stepney.  The  bill  was  presented  for  acceptance,  dishonoured  and  protested ; 
and  then  sent  to  Hynson's  house  for  payment,  with  notice  of  non-acceptance. 
Hynson  was  not  then  in  England,  but  the  bill  was  shown  to  his  wife,  and  the 
drcumstances  stated  to  her.  It  was  urged,  1st,  that  notice  should  have  been 
sent  to  Jamaica ;  2ndly,  that  the  demand  on  the  wife  was  not  sufficient ;  and, 
3rdly,  that  a  copy  of  the  protest  should  have  been  sent  vrith  the  notice ; 
but  Lord  Kenyon  overruled  all  the  objections,  and  plaintiff  had  a  verdict. 

RoHm  V.  Gibton,  3  Caropb.  334  ;  1  M.  &  S.  288.  Indorsee  of  bill  drawn 
at  Buenos  Ayres  against  drawer;  before  the  bill  became  due,  defendant 
returned  to  this  country :  the  bill  was  dishonoured,  and  notice  thereof  left  at 
his  house,  but  no  notice  given  of  its  being  protested :  Lord  EUenborough  held 
the  notice  sufficient ;  and  on  motion  for  new  trial,  the  Court  agreed  with  him : 
Lord  EUenborough  said,  it  did  not  appear  that  defendant  requested  to  have 
the  protest ;  he  had  notice  of  the  bill's  dishonour,  and  as  circumstances  alter, 
the  rule  respecting  notice  changes ;  if  the  parfy  is  abroad,  he  cannot  know  of 
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on  this  ocmitnr,  ai>d  aftei^nrdb  come  iMre,  a  notice  to  him 
heie  need  i»at  be  accooipaiued  bj  the  fMotest,  or  by  any 
nieiiK*ria]  of  it. 

At  least  he  caoDot  ol'ject  to  such  notiee,  mdeas  he  applied 
for  the  protest  on  receiving  the  notice. 

A  similar  protest  maj  also  be  made  on  the  (131)  non- 
aeceptance  of  an  inland  IaII,  if  sndi  bill  be  for  the  payment 
of  oL  or  npiwards  within  a  limited  tiiii?  after  date,  and  the 
f^alue  be  expressed  thenein  to  have  been  received ;  or  (132), 


the  pBTvi«st  but  \/%  kiriBf  it :  bdng  koe.  be  niskt  Imv  UMfiujed  to 
thiliKt.     Rnierefesed. 

(131  •  Bt  3  &  4  Aaae,  c  9,  •.  4,  *■  Wheras  br  u  art  of  PariiiBeiift  in  the 
9th  jar  of  the  ran  of  his  Ute  Mijesty  Kisg  WiDiam  tlie  Tluid,  intitiiled, 
'  An  Act  for  tlw  Better  PxTvieBt  of  lalud  Bills  of  Excha^e,*  H  is,  among 
other  thinct,  enacted,  that  from  and  after  presentation  and  aoceplance  of  the 
said  bin  or  bills  of  exdiaage  Cwhich  aocepcanoe  shall  be  by  die  underwriting 
the  same  nnder  the  party's  hand  so  aooepti^^,  and  after  the  expintioD  of 
three  days  after  the  said  bQl  or  bills  shall  become  doe,  the  party  to  whom 
the  said  biH  or  faOls  are  made  paysbie,  his  aer^ant,  agent  or  angns,  may,  and 
shall  canse  the  same  bill  or  bills  to  be  protested  ia  manner  as  in  the  said  act 
is  enacted ;  and  whereas  by  there  being  no  piofision  made  therein  lor  pro- 
testing such  bill  or  bills,  in  case  the  pmty  on  whom  the  same  are  or  shaU  be 
drawn  refuse  to  accept  the  same,  by  nnderwriting  the  same  under  his  hand* 
an  merchants  and  othen,  do  refuse  to  underwrite  sodi  bill  or  bub,  or  make 
any  other  than  a  promtsmry  aooeptanoe,  by  which  means  the  effeet  and  good 
intent  of  the  said  act  in  that  behalf  is  wholly  craded,  and  no  biU  or  bills  can 
be  protested  before  or  far  want  of  such  acceptance  by  underwriting  the  same 
as  aforesaid ;  it  is  enacted  that  from  and  after  the  first  day  of  May,  1705,  in 
case,  upon  presenting  of  any  such  bill  or  bills  of  exchange,  the  poty  or 
parties,  on  whom  the  same  shall  be  drawn,  shall  refuse  to  accept  the  same,  by 
nnderwriting  the  same  as  aforesaid,  the  party  to  whom  the  said  MQ  or  bills 
are  made  payable,  his  serrant,  agent,  or  assigns,  may  and  shall  canse  the  said 
bill  or  bills  to  be  protested  for  non-acceptance,  as  in  case  of  foreign  bills  of 
exchange ;  for  which  protest  there  shall  be  paid  two  shillings,  and  no  more." 

(132)  By  9  &  10  WilL  III.  c.  17,  s.  1,  "Whereas  great  damages  and 
other  inconveniences  do  frequently  happen  in  the  course  of  trade  and  com- 
merce,  by  reason  of  delays  of  payment,  and  other  neglects  on  inland  bills  of 
exchange  in  this  kingdom ;"  it  is  enacted,  that  from  and  after  the  24th  day  of 
Jane,  1698,  all  and  erery  bill  or  bills  of  exchange  drawn  in,  or  dated  at  and 
from  any  trading  city  or  town,  or  any  other  place  in  the  kingdom  of  England, 
dominion  of  Wales,  or  town  of  Berwick  upon  Tweed,  of  the  sum  of  5/.  sterling 
or  upwards,  upon  any  person  or  persons  of  or  in  London,  or  any  other  trading 
city,  town,  or  any  other  place  (in  which  said  bill  or  bills  of  exchange  shall  be 
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after  an  accept4U[ice  written  on  such  a  bill,  for  its  non- 
payment. 
But  not  upon  any  other  inhrnd  bills.  (133) 
A   protest    upon    an    inland    bill    is    never    necessary 


admowledged  and  expressed  the  said  valae  to  be  recdYed),  and  which  is  and 
shall  be  drawn  payable  at  a  certain  nnmber  of  days,  weeks  or  months  after 
date  thereof,  that  from  and  after  presentation  and  acceptance  of  the  said  bill 
or  bills  of  exchange  (which  acceptance  shaU  be  by  the  underwriting  the  same 
nnder  the  party's  hand  so  accepting),  and  after  the  expiration  of  three  days 
after  the  said  bill  or  bills  shall  become  due,  the  party  to  whom  the  said  bill 
or  bills  are  made  payable,  his  servant,  agent  or  assigns,  may  and  shall  cause 
the  said  bill  or  bills  to  be  protested  by  a  notary  public,  and  in  default  of  such 
notary  pubHc,  by  any  other  substantial  person  of  the  city,  town  or  place, 
in  the  presence  of  two  or  more  credible  witnesses,  refusal  or  neglect  being 
first  made  of  dne  payment  of  the  same ;  which  protest  shall  be  made  and 
written  under  a  fiur  written  copy  of  the  said  bill  of  exchange,  in  the  words  or 
form  following : 

Know  all  men,  that  I,  A.  B.,  on  the  day  of  at  the 

usual  place  of  abode  of  the  said  have  demanded  payment  of  the  bill, 

of  the  which  the  above  is  the  copy,  which  the  said  did  not  pay, 

wherefore  I  the  said  do  hereby  protest  the  said  bilL    Dated  this 

day  of 

(133)  Leftley  v.  MUU,  4  T.  R.  170.  An  inland  bill  for  20/.  7ff.  payable 
fiDurteen  days  after  sight,  became  due  24th  April,  1790.  A  banker's  clerk 
ealled  with  it  for  payment  in  the  morning,  and  the  acceptor  not  being  at  home, 
left  word  where  it  lay ;  after  six,  another  of  the  clerks,  who  was  a  notary, 
noted  it,  and  between  seven  and  eight  the  first  clerk  went  with  it  again.  The 
acceptor  tendered  him  the  amount  of  the  bill,  and  sixpence  over ;  but  he 
insisted  on  2$.  6<2.  for  the  noting,  and  that  sum  not  being  paid,  an  action  was 
brought  against  the  acceptor,  who  pleaded  the  tender.  Lord  Kenyon  thought 
a  tender  of  the  amount  of  the  bill  at  any  time  of  the  day  it  was  payable  was 
sufficient ;  upon  which  the  jury  found  a  verdict  for  defendant.  A  rule  to 
show  cause  why  there  should  not  be  a  new  trial  was  afterwards  granted ;  and 
upon  caose  shown  Lord  Kenyon  thought  the  acceptor  had  till  the  last  minute 
of  the  day  of  grace  to  pay  the  bill,  and  that  it  could  not  be  noted  or  protested 
till  the  following  day.  Buller,  J.,  thought  they  were  payable  any  time  of  the 
last  day  of  grace  upon  demand,  so  as  such  demand  was  made  within  reasonable 
hours;  and  that  they  might  be  protested  on  that  day.  Grose,  J.,  declined 
giving  any  opinion  on  these  points  ;  but  the  whole  Court  concurred,  that  the 
bin  in  question  could  not  be  notod,  because  it  was  payable  within  a  limited 
time  after  sight,  and  the  statute  authorizes  the  noting  of  such  inland  bills  only 
as  are  payable  after  date.  Lord  Kenyon  also  thought  that  the  sixpence  ten- 
dered was  sufficient  for  the  noting,  and  the  rule  was  discharged. 
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where  (134)  the  bill  is  for  the  payment  of  less  than  20/.; 
and  on  such  as  are  for  the  payment  of  more,  though  the 
3rd  and  4th  Anne,  c.  9,  s.  5,  contain  words  which  prima 
facie  import  that  a  neglect  to  (135)  procure   it  would 

(134)  By  3  &  4  Anne,  c.  9,  s.  6,  it  is  provided,  that  no  such  protest  shall 
be  necessary,  either  for  non-acceptance  or  non-payment  of  any  inland  bill  of 
exchange,  unless  the  value  be  acknowledged  and  expressed  in  such  bill  to  be 
received,  and  unless  such  bill  be  drawn  for  the  payment  of  20/.  sterling  or 
upwards ;  and  that  the  protest  hereby  required  for  non-acceptance  shall  be 
made  by  such  persons  as  are  appointed  by  the  act  of  9  &  10  Will.  III.  c.  17, 
to  protest  inland  bills  of  exchange  for  non .payment  thereof. 

(135)  Brough  v.  Parkhit,  Tr.  2  Anne,  Lord  Raym.  992;  6  Mod.  80,  Salk. 
131.  In  an  action  against  the  drawer  of  an  inland  biU,  it  was  insisted  upon 
for  error,  that  it  did  not  appear  by  the  declaration  that  the  biU  had  been  pro- 
tested. Sedper  Holt,  C.  J.,  "  On  an  inland  bill  no  protest  was  necessaiy  by 
the  common  law,  and  the  statute  does  not  destroy  or  take  away  the  psity's 
action  where  there  is  no  protest ;  nor  is  the  want  of  a  protest  any  bar  of  the 
action.  But  the  act  seems  only  to  take  away  from  the  plaintiff  his  interest 
and  damages  where  he  has  not  made  a  protest,  or  to  give  the  drawers  a  remedy 
against  him  by  way  of  action  for  their  costs  and  damages  ;**  and  the  judgment 
was  affirmed. 

Harris  v.  Bentont  Tr.  5  6.  II.  Str.  910.  In  an  action  against  the  drawer  of 
an  inland  bill  after  an  acceptance,  Raymond,  C.  J.,  ruled,  that  for  want  of  a 
protest  according  to  9  &  10  W.  III.  c.  17,  the  drawer  could  not  be  charged 
with  interest.  In  Lumiejf  y.  Palmer^  Ann.  77,  Lord  Hardvncke  says,  **  At 
common  law  there  was  no  way  to  charge  the  drawer  of  an  inland  bill  with 
interest  and  costs  after  a  protest ;  and  therefore  the  first  act  was  made,  that 
after  acceptance  by  underwriting,  these  bills  might  be  protested  for  non- 
payment, and  that  thereon  interest  and  charges  should  be  paid  by  the  drawer 
from  the  time  of  the  protest.  The  statute  does  not  say  the  original  sum,  for 
that  is  recoverable  without  protest ;  but  interest  and  charges." 

Windte  v.  Andrews,  B.  R.  Trin.  59  G.  III.  2  B.  &  A.  696.  In  an  action 
against  the  drawer  of  an  inland  bill,  in  which  the  requisitea  specified  in 
3  &  4  Anne,  c.  9,  s.  6,  occurred,  rule  nisi  to  strike  out  the  interest  from  the 
verdict,  on  the  ground  that  there  had  been  no  protest ;  bnt  on  cause  shown, 
the  Court  held  the  want  of  a  protest  no  ground  for  disallowing  interest  where 
notice  of  the  dishonour  of  the  bUl  had  been  duly  given.  That  the  object  of 
9  &  10  W.  III.,  and  3  &  4  Anne,  c.  9,  s.  4,  was  to  give  interest,  damages,  and 
costs  in  cases  in  which  it  was  supposed  they  were  not  recoverable  at  common 
law,  not  to  deprive  a  plaintiff  of  tbem  in  any  case  in  which  the  common  law 
would  give  them.  That  the  5th  section,  which  contained  the  woids  of 
deprivation,  was  by  way  of  proviso  only,  to  qualify  the  additional  ben^t  thst 
statute  and  the  statute  of  William  were  supposed  for  the  first  time  to  give. 
That  the  proviso  in  the  8th  section  contained  words  to  secure  to  a  plaintiff  all 


Sjsc.  2.]  At  what  Place.  267 

predade  the  holder  from  recovering,  against  the  persons 
entitled  to  notice,  any  special  damages  or  costs  occasioned 
by  the  non-acceptance  or  non-payment  and  interest,  yet  it 
hath  not  generally  that  effect.  (136) 

*f*  Where  a  bill,  drawn  payable  at  A.,  upon  persons  men- 
tioned in  it  as  resident  at  B.,  on  presentment  for  accept- 
ance has  not  been  accepted,  it  may  now  be  protested  for  non- 
payment without  further  presentment  to  the  drawees.  (137) 

And  it  shall  or  may  be  protested  for  non-payment  in  the 
place  where  the  bill  was  made  payable.  (137)t 


his  oommon-Uw  rights,  and  that  the  right  to  damages  was  a  common-law 
ri^.  That  it  was  npon  this  principle  only  that  the  constant  allowance  of 
brtenst  where  there  was  no  protest  could  he  explained.  That  the  5th  section 
cimtained  words  to  annual  parol  acceptances.  And  in  Rex  r.  MeggoU,  Hil. 
7  G.  11.  «»/«,  p.  177,  n.  (10),  Eyre,  C.  J.  of  K.  B.,  held  that  they  had  that 
effect;  that  this  notion  was  corrected  in  lAtndey  v.  Palmer^  ante,  p.  176, 
n.  (10),  in  Bifich.  Term,  8  6.  II.,  npon  the  principle  now  adopted  hy  the  Courts 
that  the  5th  section  of  3  &  4  Anne,  c.  9,  deprived  a  party  of  no  remedy  he 
had  at  common  law ;  that  that  case  must  be  considered  as  having  virtually 
Oferruled  Harrie  v.  Bnuon,  which  was  in  Tr.  5  6.  II. ;  and  that  from  that 
time,  for  anything  which  appeared  to  the  contrary,  parol  acceptances  had  been 
hdd  binding,  and  interest  had  been  allowed  against  the  drawers  and  indorsera 
of  all  inland  bills,  though  no  instance  could  be  shown  in  which  any  such  bill 
had  been  protested,  f  See  3  &  4  Will.  IV.  c.  42,  s.  28 ;  Lumley  v.  Muegraoe, 
4  Bing.  N.  C.  9.t 

(136)  By  3  &  4  Anne,  c.  9,  s.  5,  it  is  provided,  that  if  such  (see  s.  4,  ante, 
p.  264)  bill  be  not  accepted  by  such  underwriting,  or  indorsement  in  writing, 
00  drawer  of  any  such  inland  bill  shall  be  liable  to  pay  any  costs,  damages,  or 
interest  thereupon,  unless  such  protest  be  made  for  the  non-acceptance  thereof^ 
and  within  fourteen  days  after  such  protest  the  same  be  sent,  or  otherwise 
notion  thereof  be  given,  to  the  party  from  whom  such  bill  was  received,  or  left 
in  writing  at  the  place  of  his  or  her  usual  abode ;  and  if  such  bill  be  accepted* 
and  not  paid  before  the  expiration  of  three  days  after  the  said  bill  shall  become 
doe  and  payable,  then  no  drawer  of  such  bill  shall  be  compellable  to  pay  any 
costs,  damages,  or  interest  thereupon,  unless  a  protest  be  made  and  sent,  or 
aotiee  thereof  be  given,  in  manner  and  form  above  mentioned.  Nevertheless 
every  drawer  of  such  bill  shall  be  liable  to  make  payment  of  costs,  damages, 
and  interest  upon  such  inland  bill,  if  any  one  protest  be  made  of  non-accept- 
ance or  non-payment  thereof,  and  notice  thereof  be  sent,  given,  or  left  as 
aforesaid. 

t(137)  2  &  3  Win.  IV.  c.  98,  (1832,)  Appendix.f 

iBieMi  V.  Baring,  10  B.  &  C.  4  (1829).    Where  a  biil  drawn  in  America 
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A  foreign  bill  should  be  noted  for  non-acceptance  or  non- 
payment on  the  (138)  day  on  which  acceptance  or  payment 
is  refused.    But  it  would  seem  that  the  protest  (139)  may 

on  persons  at  Liyerpooli  payable  in  London  generally,  was  accepted  bypenons 
in  London  for  honour  of  the  drawers,  tupra  protest  for  non-acceptancei  in  the 
foUowing  form : — "  Accepted  aupra  protest  for  honour  of  L.  and  Co.,  and  will 
be  paid  on  their  account  if  regularly  protested  and  refused  when  due/'  the 
Court  of  King's  Bench  held,  that  the  bill  was  properly  presented  when  doe  to 
the  drawees  at  Liverpool,  and  properly  protested  there, — the  protest  was 
properly  made  where  the  bill  was  presented,  and  the  presentment  could  not  be 
made  at  any  other  place  than  the  residence  of  the  drawees ;  because  no  other 
place  was  appointed  for  that  purpose.  Lord  Tenterden,  C.  J.,  Littledale  and 
Parke,  Js.,  thought  the  presentment  was  made  necessaiy  by  the  particular 
form  of  the  acceptance ;  because  payment  could  not  be  refused  until  it  was 
demanded ;  but  Bayley,  J.,  held  it  necessary,  on  the  general  principle,  (esta- 
blished by  WUlUtmt  ▼.  OtfrmnffM,  oi/tf,  p.  180,)  that  where  a  bill  is  aioeepted 
for  honour  of  the  drawer,  presentment  for  payment  to  the  drawee  is  necessary. 

(138)  In  Buller's  Nisi  Piius,  272,  it  is  said, «« The  use  of  noting  is,  that  it 
should  be  done  the  very  day  of  refusal,  and  the  protest  may  be  drswn  any 
day  alter  by  the  notary,  and  be  duted  of  the  day  the  noting  was  made." 

In  L^hy  v.  MilU,  4  T.  R.  1 74,  BuUer,  J.,  says,  *'  With  regard  to  foveign 
bills  of  exchange,  all  the  books  agree  that  the  protest  must  be  made  on  the 
last  day  of  grace."  This,  however,  is  not  said  with  reference  to  any  distinc- 
tion between  the  time  of  noting  the  bill,  and  that  of  formally  drawing  np  the 
protest,  but  merely  as  furnishing  an  argument  to  show  within  what  time  pay- 
ment must  be  made ;  and  the  argument  is  equally  conclusive,  whether  the 
party  have  the  power  of  noting  or  of  protesting  the  bill  on  the  last  day  of 
grace.    Indeed  the  noting  is,  in  effect,  an  incipient  protest. 

(139)  Chattr9  v.  Btf^/,  4  Esp.  48.  In  an  action  by  an  indorsee  against  an 
indoner  of  a  foreign  bill,  it  appeared  that  the  bill  became  due  on  the  24th  of 
April,  when  payment  was  demanded  and  refused,  and  the  hill  noted  for  non- 
payment. Regular  notice  of  the  dishonour  was  given  to  defendant,  bat  he 
refused  payment  because  there  was  no  protest.  On  14  th  of  May,  the  protest 
was  formally  drawn  up,  and  this  action  was  afterwards  brought.  Lord  Kenyon 
said,  he  was  of  opinion,  that  if  the  bill  was  regularly  presented  and  noted  at 
the  time,  the  protest  might  be  made  at  any  futoro  period.  A  verffiot  was 
found  for  plaintiff,  but  the  point  was  reserved ;  aad  on  the  case  ooima%  on  to 
be  tried  again  on  a  vmu/rtfaein  de  novo  befmre  Lord  EUenborongjh,  hia  lord- 
ship expressed  his  concurrence  with  the  opinion  of  Lord  Kenyon.  See  the 
preeeding  note. 

Mr.  Selwyn,  in  his  Abridgment  of  the  Law  of  Nisi  Prias,361,  8th  ed.  says, 
**  That  a  case  was  reserved  in  Chaten  v.  Bellt  for  the  opinion  of  the  Coart,  and 
that  the  Court,  after  argument,  conceiving  the  question  to  be  of  great  import- 
ance, directed  it  to  be  turned  into  a  special  verdict ;  but  that  (he  sum  in  dispate 
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be  formally  drawn  up  at  any  future  period,  provided  that, 
in  the  event  of  a  suit,  it  be  drawn  up  before  the  commence- 
ment of  such  suit. 

f  Before  also  a  person  pays  the  bill  for  the  honour  of  any 
party  to  it,  a  formal  protest  should  be  drawn  up.  (140).-t- 

A  protest  for  (141)  non-acceptance  of  an  inland  bill  may 
be  made  in  like  manner  as  for  non-acceptance  of  a  foreign 
bill ;  but  a  protest  for  (142)  non-payment  of  an  inland  bill 
cannot  be  made  until  the  day  after  such  bill  has  become 
due. 

A  notice  the  day  the  bill  or  note  becomes  due  is  not  too 
soon ;  for  though  payment  may  still  be  made  within  the 
day,  non-payment  on  presentment  is  a  dishonour.  (143) 

Especially  if  the  acceptor  says,  when  the  bill  is  presented, 
that  it  never  will  be  paid.  (144) 

being  small,  and  the  parties  unwilling  to  incur  the  expense  of  a  special  verdict, 
the  recommendation  of  the  Conrt  was  not  attended  to,  and  the  case  was  not 
mentioned  again." 

(140)  Vandetoall  t.  TyrrtUf  Mood.  &  Mai.  87.  Defendant,  who  resided 
in  Jamaica,  drew  four  bills  on  Willis  and  €k>.,  in  London,  which  were  dis- 
honoured and  noted  for  non-pajment  on  30tb  July,  1845.  Plaintiffs,  on  the 
request  of  the  acceptors,  paid  the  Irills  for  the  honour  of  the  drawer  on  the 
following  8th  August,  and  gave  due  notice  to  defendant.  Subsequently  the 
protest  was  drawn  up,  purporting  to  have  been  made  before  payment.  The 
notary  stated  the  custom  to  be  to  protest  formally  before  the  payment.  Of 
this  opinion  was  Lord  Tenterden,  and  he  nonsuited  plaintiff. 

(141)  See  3  &  4  Anne,  c.  9,  s.  4,  on/e,  p.  264,  n.  (131). 

(142)  See  9  &  10  Will.  IIL  c.  17,  s.  1,  m/«,  p.  264,  n.  (132),  which 
enables  persons  to  make  such  protests  "  after  the  expiration  of  three  days'' 
after  the  bill  has  become  due. 

(143)  Bttrbridge  y.  Mawnert,  3  Campb.  193.  Indorsee  of  note  against 
payee ;  the  note  was  presented  the  forenoon  of  the  day  it  became  due,  when 
payment  was  refused,  and  in  the  afternoon  of  that  day  plaintiff  sent  notice  of 
its  dishonour  to  defendant ;  it  was  urged  that  this  notice  was  too  soon,  because 
the  maker  had  the  whole  day  to  pay  the  note ;  but  Lord  Ellenborough  thought 
it  sufficient  notice,  for  as  soon  as  the  maker  refused  payment  the  note  was  dis- 
honoured. The  plaintiff  had  a  yerdict.  f  Mine  y.  AUely,  4  B.  &  Ad.  624. 
S.  P.    And  see  Bailnf  y.  Porter,  ante,  p.  256,  note  117.  f 

(144)  Ex  parte  Moline,  19  Yes.  216.  Petition  to  expunge  a  debt  by 
indorsee  of  bill  against  drawer,  because  he  had  not  giyen  proper  notice  of  the 
bill's  dishonour.  The  bill  was  presented,  at  eleyen  o'clock  on  the  day  it 
became  dney  to  the  acceptor,  who  said  it  neyer  would  be  paid.    The  notice 
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To  such  of  the  parties  as  reside  in  the  place  where  the 
presentment  was  made,  the  notice  must  be  given  at  the 
farthest  by  the  expiration  of  the  (145)  day  following  the 
refusal ;  to  those  who  reside  elsewhere,  by  (146)  the  post 
of  that  or  the  next  post  day. 

Each  party  has  a  day  for  giving  notice.  (147) 

was  given  immediately.  It  was  urged,  that  a  refusal  so  early  in  the  day, 
without  proper  application,  was  no  ground  for  treating  the  bill  as  dishonoured, 
and  that  the  notice  was  premature.  Eldon,  C,  thought  otherwise,  and  dis- 
missed the  petition. 

(145)  Tindal  v.  Bmumj  ante,  p.  252,  note  111 ;  Muiimam  ▼.  D^Bgumo, 
ante,  p.  226,  note  42. 

Smith  v.  MulMt,  2  Campb.  208.  In  an  action  against  an  indorser  of  a  bill 
the  only  question  was,  whether  the  plaintiff  had  given  due  notice  of  its  dis- 
honour to  one  Aylett,  his  immediate  indorser.  AU  the  parties  resided  in 
London ;  the  bill  became  due  and  was  dishonoured  on  the  19th  of  May,  a 
Saturday.  The  holder  (who  had  received  it  from  the  plaintiff  )  gave  notice 
to  the  plaintiff  on  the  Monday ;  and  plaintiff  sent  notice  to  Aylett  on  Tuesday, 
by  the  twopenny  post,  but  so  late  that  it  did  not  reach  Aylett  till  Wednesday. 
Lord  Ellenborough  said,  he  thought  there  could  be  no  rule  more  convenient 
than  that  where  all  the  parties  resided  in  London  each  should  hsve  a  day  to 
give  notice ;  here  a  day  had  been  lost.  He  therefore  nonsuited  the  plaintiff, 
t  But  see  Poole  v.  DicM,  1  Bing.  N.  C.  649.t 

(146)  Malynes,  B.  3,  c.  6,  s.  1 ;  Ist  ed.  p.  265  ;  Mar.  2ud  ed.  p.  24. 

(147)  Bray  v.  Hadwen,  5  M.  &  S.  68.  Plaintiffs  paid  into  their  bankers' 
at  Launceston  a  bill  on  London.  On  Sunday  morning,  17th  July,  about  half 
after  eight,  the  Launceston  bankers  received  a  letter  from  London  announcing 
its  dishonour ;  Monday  evening  they  put  into  the  post  a  letter  to  plaintiflb  at 
Tavistock  to  give  them  notice ;  that  post  did  not  leave  Launceston  till  twelve 
on  Tuesday ;  a  post  left  Launceston  for  Tavistock  at  twelve  on  Monday. 
Plaintiffs  forwarded  notice  without  delay  to  the  person  who  indorsed  the  bill 
to  them,  and  that  person  immediately  forwarded  notice  to  defendant,  who  was 
an  earlier  indorser.  Two  queries  were  made  :  one,  whether  the  Laonoeston 
bankers  were  not  bound  to  have  sent  notice  to  plaintiff  by  Monday's  post ; 
and,  secondly,  whether  plaintiff  should  not  have  given  notice  immediately  to 
defendant,  and  not  have  left  it  to  the  later  indorser  to  give  that  notice. 
Graham,  B.,  overruled  both  objections,  and  verdict  for  plaintiff:  and  on 
motion  for  new  trial,  the  Court  held  it  was  now  the  settled  rule  that  each 
party  was  entitled  to  an  entire  day  for  the  purpose  of  giving  notice,  and  that 
the  Launceston  bankers  therefore  were  not  bound  to  send  their  notice  by  the 
Monday's  post,  but  had  the  whole  of  Monday  to  put  in  their  letter ;  and  that, 
as  there  was  no  delay  in  transmitting  notice  to  defendant,  he  coold  not  protect 
himself  on  the  ground  of  want  of  notice,  and  rule  refused. 

Wright  v.  Shawerou,  2  B.  &  A.  501,  in  notie.  Plaintiff  rec^ved  notice  by  a 
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And  he  is  entitled  to  the  whole  day ;  at  least,  eight  or 
nine  o^clock  at  night  is  not  too  late.  (148) 

He  will  be  entitled  to  the  whole  day,  though  the  post  by 
which  he  is  to  send  it  goes  out  within  the  day.  (147) 

And  though  there  be  no  post  the  succeeding  day  for  the 
place  to  which  he  is  to  send.  (149) 

Therefore,  where  the  notice  is  to  be  sent  by  the  post,  it 
will  be  sufficient  if  it  be  sent  by  the  post  of  the  following 
day.  (147) 

Or,  if  there  be  no  post  the  following  day,  the  day 
after.  (149) 

letter  on  a  Sunday  of  the  dishonour  of  a  bQl :  he  did  not  send  notice  to  defend- 
ant till  Tuesday's  post,  which  set  out  in  the  eYening;  he  might  have  sent  it  in  the 
evening  of  Monday  by  the  Monday's  post.  But  on  motion  for  new  trial,  after 
Tcrdict  for  plaintiff,  the  Court  held  plaintiff  was  not  bound  to  open  the  letter 
till  Monday,  nor  bound  to  send  notice  till  the  Tuesday,  and  therefore  rule 
refused. 

Hmoka  ▼.  Salter ^  4  Bingh.  715.  A  bill  was  dishonoured  at  Norwich  on 
Saturday.  The  post  to  the  place  whither  notice  was  to  be  sent  left  Norwich 
at  half  after  nine  in  the  morning  on  Monday.  In  the  course  of  Monday  plain- 
tiff wrote  a  letter  to  be  sent  by  Tuesday's  post  giving  notice.  A  clerk  copied 
it,  and  said  it  was  put  into  the  post ;  but  stated,  that  he  had  no  recollection 
whether  it  was  put  into  the  post  by  himself  or  by  another  clerk.  Verdict  for 
plaintiff.  On  points  saved  whether  notice  by  the  Tuesday's  post  would  have  been 
sufficient,  and  whether  there  was  sufficient  eridence  of  such  notice,  Best,  C.  J., 
expressed  himself  clearly  of  opinion  that  notice  by  Tuesday's  post  would  have 
been  in  time;  but  thought  there  was  no  sufficient  evidence  that  the  notice  had 
been  sent,  and  the  rule  was  made  absolute  for  a  new  trial  on  payment  of  costs. 

(U8)  Jmmetom  ▼.  Swinton,  2  Taunt.  224.  In  an  action  on  a  bill  by  plain- 
tiff, who  was  the  indorsee  of  Elsham,  against  an  indorser,  the  defence  was, 
that  due  notice  of  the  dishonour,  which  took  place  on  the  10th  of  July,  had 
not  been  giTcn.  Elsham  (the  last  indorser),  who  lived  at  Back  Hill,  Holbom, 
reodved  notice  on  the  10th  at  four  o'clock  in  the  afternoon,  and  he  gave 
notice  on  the  lltb,  between  eight  and  nine  o'clock  at  night,  to  defendant, 
who  lived  at  Islington.  Lawrence,  J.,  held,  that  this  was  sufficient  to  entitle 
Elsham  to  recover  from  defendant,  and  therefore  sufficient  to  enable  plaintiff, 
who  received  the  bill  from  Elsham,  to  recover.  Verdict  for  plaintiff;  and  on 
motion  to  set  it  aside,  it  was  urged,  that  the  notice  should  have  been  given 
within  the  hours  oi'  business,  but  the  Court  held  the  notice  sufficient.  Rule 
refhsed. 

(149)  GeUl  V.  Jeremy,  Mood.  &  Mai.  61.  Plaintiff  received  by  the  post 
at  9  a.m.  Thursday,  August  31,  notice  of  the  dishonour  of  a  bill :  he  had  to 
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Where  a  party  receives  notice  on  a  Sunday,  he  is  in  the 
same  situation  as  if  it  did  not  reach  him  till  the  Monday ;  he 
is  not  bound  to  pay  it  any  attention  till  the  Monday  (147); 

And  has  the  whole  of  Monday  for  the  purpose.  (147) 

So,  if  the  day  on  which  notice  ought  thus  to  be  given  be 
a  (150)  day  of  public  rest,  as  Christmas  day  or  Good 
Friday,  or  any  day  appointed  by  proclamation  for  a  solemn 
fast  or  thanksgiving,  the  notice  need  not  be  given  until  the 
following  day. 

And  where  Christmas  day,  or  such  day  of  fast  or  thanks- 
giving, happens  on  a  Monday,  notice  of  the  dishonour  of 
bills  or  notes  due  or  payable  the  Saturday  preceding  need 
not  be  given  until  the  Tuesday.  (151) 

These  provisions  have  been  extended  to  Ireland  (152) ; 

But  they  do  not  apply  to  Scotland.  (153) 

And  it  has  been  held  that  where  a  man  is  of  a  religion 
which  gives  to  any  other  day  of  the  week  the  sanctity  of 
Sunday,  as  in  the  case  of  Jews  (154),  he  is  entitled  to  the 
same  indulgence  as  to  that  day. 


send  notice  to  defendant  in  London.  The  post  left  lus  Tillage  at  six  in  the 
evening,  and  it  left  the  post  town,  which  was  only  two  miles  off,  at  nine.  A 
letter  by  that  post  would  have  reached  London  on  Saturday.  There  was  no 
post  for  London  on  Friday,  and  plaintiff  did  not  write  tiU  Saturday :  that  letter 
did  not  reach  London  till  Monday.  It  was  insisted  this  was  too  late.  Sti 
per  Lord  Tenterden,  "  It  is  of  importance  to  have  a  fixed  ruloy  and  not  to 
resort  to  nice  questions,  in  each  case,  of  a  sufficiency  of  hours  or  minutes :  the 
general  rule  is,  the  party  need  not  write  on  the  very  day  he  receives  the  notice ; 
if  there  be  no  post  the  next  day,  it  makes  no  difference.  The  next  post  after 
the  day  on  which  he  receives  the  notice  is  sufficient."    Verdict  for  plaintiff. 

(150)  See  Smith  v.  MuUett,  ante,  p.  270,  and  Haynee  v.  Birke,  and  Seatt 
T.  Liffordt  poet,  p.  273,  n.  (155) ;  see  also  Taseell  v.  Lewie,  ante,  p.  241, 
n.  (75)  ;  39  &  40  Geo.  III.  c.  42,  and  7  &  8  Geo.  IV.  c.  15 ;  fBoikackiid  v. 
Currie,  I  Q.  B.  43,  ante,  p.  262,  n.  (127)t 

(151)  7  &  8  Geo.  IV.  c.  15,  s.  1,  2. 
t(152)  9  Geo.  IV.  c.  24,  s.  9,  10,  ll.t 

(153)  7  &  8  Geo.  IV.  c.  15,  s.  3. 

(154)  Lindo  v.  Vneworth,  2  Campb.  602.  Notice  of  the  dishonour  of  a 
bill  was  sent  to  plaintiff  in  London,  on  the  8th  of  October ;  but  he  being  a 
Jew,  and  the  8th  of  October  being  the  day  of  the  greatest  Jewish  fesfivsl 
throughout  the  year,  on  which  all  Jews  ate  prohibited  from  attending  to 
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If  the  holder  of  a  bill  or  note  place  it  in  the  hands  of  his 
banker,  the  banker  is  only  bound  to  give  notice  of  its  dis- 
honour to  his  customer,  in  like  manner  as  if  the  banker 
were  himself  the  holder,  and  his  customer  were  the  party 
next  entitled  to  notice.  (155) 

And  the  customer  has  the  like  time  to  communicate 
sach  notice,  as  if  he  had  received  it  from  a  holder.  (155) 

And  therefore,  by  thus  placing  a  bill  or  note  in  a  banker^s 
hands,  the  number  of  persons  from  whom  notice  must  pass 
is  increased  by  one.  (155) 

Thus,  notice  sent  by  a  London  banker  to  a  London  cus- 
tomer, the  day  after  the  dishonour  (155),  is  in  time  ;  and 
if  the  customer  communicate  that  notice  the  day  following, 
that  (155)  will  be  in  time  also. 


secnlir  affidn,  gave  no  notice  by  the  pott  of  that  day  to  defendant,  who  Ihred 
at  Lancaster,  but  sent  it  to  him  by  the  pott  of  the  9th.  Lord  Ellenboroogh 
held,  that  plaintiff  wu  excused  by  his  religion  from  giving  notice  on  the  8th ; 
aod  that  the  notice  tent  by  the  pott  on  the  9th  was  tufScient.  The  phdntiff 
had  a  Terdict. 

(155)  Haynei  y.  Birks,  3  Bot.  &  Pull.  599.  In  an  action  againtt  the 
indoner  of  a  bill,  it  appeared  that  the  bill,  which  had  been  indorted  in  blank, 
md  depoiited  by  plaintiff  in  the  hands  of  his  bankers,  became  due  on  Saturday, 
October  1st.  On  that  day,  at  two  o'clock,  St  was  presented  for  payment  by 
the  bsnkcrs,  and  payment  being  refused,  it  was  again  presented  between  nine 
snd  ten  at  night  by  a  notary,  and  again  dishonoured ;  the  bankers  sent  the 
bill,  and  notice  of  its  dishonour,  to  plaintiff  on  the  Monday,  and  he  gave 
notice  to  defendant  on  Tuesday,  about  noon ;  plaintiff  lived  at  Knightsbridge, 
and  the  defendant  in  Tottenham  Court  Road.  The  only  question  was,  whether 
thb  notice  was  sufficient.  A  verdict  was  found  for  plaintiff,  with  liberty  to 
defendant  to  move  to  enter  a  nonsuit.  On  motion  accordingly,  it  was  urged 
that  the  bankers  were  to  be  considered  as  the  agents  of  plaintiff,  and  that 
defendant  was  entitled  to  the  same  notice  as  if  the  bill  had  remained  in  plain- 
tiffs hands ;  but  the  Court  thought  that  reasonable  diligence  had  been  used, 
sad  therefore  refused  a  rule.  Lord  Alvanley,  however,  said,  that  if  a  bill  be 
returned  to  a  banker,  he  is  bound  to  g^ve  notice  to  his  principal  that  very  day, 
if  he  can  do  so  by  using  ordinary  diligence.    (But  qiuBre  whether  this  be  so.) 

Seoit  V.  lAjford,  9  East,  347.  A  bill  due  on  June  4th,  was  presented  on 
that  day,  by  Down  and  Co.  plaintiff's  bankers,  who  lived  in  London ;  plaintiff 
Uved  in  London  also,  and  they  gave  him  notice  on  the  5th.  Defendant  (the 
drawer)  lived  at  Shadwell ;  and  on  the  6th  plaintiff  sent  notice  to  him  by  the 
twopenny  poet.    Lord  EUenborough  left  it  to  the  jury,  whether  plaintiff  had 

T 
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-f*  And  where  a  bill  is  passed  through  several  branches  of 
a  bank  at  different  places,  each  branch  is  to  be  considered  a 
separate  holder.  (156)'f' 

If  a  trader,  who  receives  a  bill  fromhis  traveller,  do  not 
know  where  the  person,  whose  name  stood  last  upon  the 
bill  when  he  received  it,  lives,  he  may  give  notice  to  his 
traveller,  and  a  notice  from  the  traveller  to  that  person 
will  be  in  time.  (157) 

Though  the  sending  to  the  traveller  create  a  delay  of 
several  days.  (157) 

communicated  the  notice  in  reasonable  time ;  and  they  thought  he  had.  And 
on  a  motion  for  a  new  trial,  Lord  EUenborough  said,  he  could  not  say  that 
plaintifT,  omtcm  ommbut  aim  mejfoiiU,  was  bound  to  post  off  immediately  with 
notice ;  it  was  sufficient  if  reasonable  diligence  had  been  used.  The  Court 
thought  the  verdict  right,  and  refused  a  rule. 

Langdale  v.  TVtMiiMr,  15  East,  291.  Plaintiff  paid  a  note  into  Drum- 
monds,  his  bankers ;  it  became  due  February  25th,  was  presented  and  dis- 
honoured ;  they  presented  it  again  the  26th  a  little  before  five,  and  payment 
being  again  refused,  they  gave  notice  directly  to  plaintiff,  who  lived  in 
Holbom ;  by  the  next  day's  post,  plaintiff  gave  notice  to  defendant,  who  lived 
at  Famham.  Lord  EUenborough  thought  both  notices  in  time,  and  after 
verdict  for  plaintiff,  and  motion  for  a  new  trial,  the  Court  agreed  with  him  ; 
they  thought  the  banker  was  to  be  considered  as  a  distinct  holder,  not  as 
identified  with  his  customer,  and  that  the  banker  had  till  the  next  day  to  give 
notice  to  his  customer,  and  the  customer  tiU  the  day  following ;  and  the  rule 
was  refused,    f  See  Firth  v.  Tkrutk,  8  B.  ft  C.  393,  poti,  note  (177). 

(156)  Clode  et  al.  v.  Bay  ley,  12  M.  ft  W.  51.  Indorsees  of  a  bill  against 
drawer  ;  plea  traversing  notice.  Plaintifls  had  indorsed  it  to  the  Portmadoc 
Branch  of  the  National  Provincial  Bank  of  England,  whence  it  was  sent  to 
the  Pwlheli  Branch,  by  whom  it  was  indorsed  to  the  head  establishment  in 
London,  who  presented  it  in  London.  It  was  returned  with  notice  through 
each  of  the  branches  to  plaintiffs,  who  gave  notice  to  defendant :  plaintifl^ 
had  a  verdict,  and  the  Court  upon  motion  to  set  it  aside,  on  the  ground 
that  the  notice  to  defendant  was  too  late,  refused  a  rule,  holding  that  each  of 
the  three  establishments  was  to  be  considered  a  separate  holder ;  for  how 
was  the  bank  in  London  to  know  whence  the  bill  came  ?  f 

(157)  Baldwin  v.  Richardson,  1  B.  &  C.  245.  In  an  action  by  indorsee 
of  a  note  against  indorser,  the  defence  was,  that  plaintiff  had  been  discharged 
by  the  laches  of  Waller,  a  subsequent  indorsee,  who  lived  at  Luton  in  Bedford- 
shire, and  that  the  notice  therefore  from  plaintiff  to  defendant  was  too  late. 
Waller  received  the  note  by  remittance  from  his  traveller,  who  gave  pro- 
vincial notes  for  it  to  one  Wilson,  and  plaintiff's  was  then  the  last  indorse- 
ment  upon  it.    The  traveller  did  not  apprise  Waller  where  plaintiff  lived,  nor 
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And  if  the  holder  employ  an  attorney  to  find  out  where  a 
party  entitled  to  notice  lives^  the  attorney  has  a  day  after 
he  receives  the  information  to  apprise  his  client  of  it,  and 
to  receive  his  directions.  (158) 

"f"  But  if  an  indorsee  receive  a  bill  from  an  indorser  who 
knows  the  residence  of  the  drawer,  and  they  all  live  in  the 
same  town,  he  should  inquire  the  address  in  time  to  give 
notice  on  the  day  after  the  dishonour.  (159) 

A  person  who  pays  a  bill  on  account  of  any  of  the 
parties,  holds  as  upon  a  transfer  from  the  person  for  whom  • 
the  payment  is  made,  and  may  give  notice  to  him,  and 
not  directly  to  the  prior  parties.  (160)f 

It  is  no  excuse,  for  not  giving  notice  the  next  day  after 
a  party  receives  one,  that  he  received  his  notice  earlier  than 
the  preceding  parties  were  bound  to  give  it ;  and  that  he 
gave  notice  within  what  would  have  been  proper  time  if 
each  preceding  party  had  taken  all  the  time  the  law 
allowed  him.  The  time  is  to  be  calculated  according  to 
the  period  when  the  party  in  fact  received  his  notice.  (161) 


did  Waller  know :  he  therefore  wrote  to  his  traveUer,  who  was  at  Edinborghi 
and  the  traveller  immediately  gave  plaintiff  notice,  but  plaintiff  did  not  receive 
the  notice  so  soon  by  several  days  as  he  would,  had  it  been  sent  to  him  direct 
irom  Laton.  Abbott,  C.  J.,  thought  this  no  defence.  On  motion  for  new 
trial,  it  was  urged,  that  Waller's  traveller  should,  when  he  remitted  the  note, 
have  stated  where  plaintiff  lived ;  but  the  Court  thought  otherwise,  and  that 
the  notice  to  plaintiff  was  in  time.    Rule  refused. 

(158)  See  Firth  v.  Thruah,poti,  p.  283,  note  177. 

t  (159)  Chapeott  v.  Cfurlewu,  2  M.  &  Rob.  484.  Plaintiff  was  the  indorsee 
of  a  bill  due  on  Saturday,  28th  May,  indorsed  to  him  by  Nicholson  ;  drawn  by 
defendant.  Plaintiff  lived  in  Hatton  Garden ;  Nicholson  in  Bow  Street, 
Covent  Garden  ;  defendant  in  Henrietta  Street,  Covent  Garden.  Plaintiff  ap- 
plied to  Nicholson  for  defendant's  address  at  eleven  on  the  Monday  night, 
and  gave  notice  of  dishonour  to  defendant  next  morning.  Tindal,  C.  J., 
thought  the  notice  too  late,  all  the  parties  residing  in  the  same  town ;  and 
nonsuited  plaintiff. 

(160)  GoodaU  ▼.  PolhiU,  post,  chap,  ix-f 

(161)  Tmmer  ▼.  Lteeh,  4  B.  &  A.  451.  Plaintiff  was  the  eleventh  indorser 
of  a  hiU,  defendant  the  eighth ;  plaintiff  indorsed  it  to  Bennett,  Bennett  to 
Fletcher,  Fletcher  to  Hordem,  and  Hordem  to  Sansom ;  it  was  dishonoured 
Saturday,  30th  August,  and  on  Monday ,  1st  September,  Sansom  gave  notice 

t2 
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Nor  is  it  any  excuse  that  there  are  several  intervening 
parties  between  him  who  gives  the  notice  and  the  defendant 
to  whom  it  is  given ;  and  that  if  the  notice  had  been  com- 
municated through  those  intervening  parties,  and  each  had 
taken  the  time  the  law  allows,  the  defendant  would  not 
have  had  the  notice  sooner.  (161) 

Sending  a  verbal  notice  to  a  merchant's  counting-house 
(162)  in  the  ordinary  hours  of  business,  at  a  time  when  he 


to  Hordem ;  this  reached  Hordem  the  2&d,  and  the  same  day  he  gave  notice 
to  Fletcher ;  Fletcher  sent  notice  to  Bennett  on  the  3rd,  and  this  notice 
reached  Bennett  on  the  4th ;  he  did  nothing  till  the  8th,  and  then  he  gave 
notice  to  pUuntLOT,  who  paid  the  hill.  Plaintiff  sued  defendant,  and  on  case 
plaintiff  urged  that  Bennett's  laches  had  not  discharged  defendant,  because 
defendant  had  notice  as  soon  as  if  each  party  between  him  and  Sansom  had 
taken  the  time  the  law  allowed  them;  but  the  Court  wis  dear  that  defendant 
was  discharged,  and  judgment  for  defendant.  tSee  Murt  y.  Brown,  11 
M.  &  W.  372.t 

(162)  Goldsmith  y.  BUnd,  at  GuildhaU,  eor.  Lord  Eldon,  1  March,  1800. 
Plaintiffs  sued  defendants  as  indorsers  of  two  foreign  bUls,  and  to  prove  notice 
plaintifis  showed  that  they  sent  a  derk  to  defendant's  counting-house,  nesr 
the  Exchange,  between  four  and  five  o'dock  in  the  afternoon ;  nobody  was  in 
the  counting-house  ;  the  clerk  saw  a  servant  girl  at  the  house,  who  said  thst 
nobody  was  in  the  way,  and  he  returned,  haying  left  no  message  with  her. 
Lord  Eldon  told  the  jury,  that  if  they  thought  defendants  ought  to  have  had 
somebody  in  the  counting-house  at  the  time;  he  was  of  opinion,  that  plaintiih 
had  done  all  that  was  necessary  by  sending  their  derk ;  that  the  notice  was  ia 
law  suffident,  if  the  time  was  regular,  whether  defendants  were  solvent  at  the 
time  or  not.  The  jury  thought  that  defendants  ought  to  have  had  aomebody  in 
the  counting-house  at  the  time,  and  that  plaintifis  had  done  aU  thai  was  neces- 
sary.   Verdict  for  the  plaintiff^  for  1633/. 

f  Allen  v.  Bdmundson,  17  L.  J.,  Ex.  221,  January  28th,  1848.  Upon  s 
plea  that  defendant  gave  plaintiff  for  a  debt  a  biU  drawn  by  defendant,  and 
that  he  had  no  notice  of  dishonour,  and  repUcation  trayeraing  the  want  of 
notice  ;  it  appeared  that  defendant  and  plaintiff  both  resided  in  Manchester, 
and  this  biU  having  been  returned  to  plaintiff  in  due  time,  he  sent  a  messenger 
to  defendant's  counting-house,  during  business  hours,  but  it  was  abut  up;  and. 
though  he  knocked,  nobody  answered.  He  went  again  on  the  fbUowing  day. 
and  found  there  only  a  boy  pUying  at  marbles.  He  left  no  notice.  KoUe,B. 
icR  It  to  the  jury  to  find  for  plaintiff  if  they  beUeved  plaintiff  sent  the  biU  to 

to^L  .  "*' .''°""'  ^"^^^  "^^  ^^'^d  "^^  «^«  *!»««  5  but  reserved  leave 
^^Lt^r^^)  "^^  *^""  ^^  "^  ^^""^  ^^  ^^^  ^  dishonour.  After 
Tgument  on  a  rule  for  that  purpo^j,  the  Court  said  they  .greed  with  Ch«*  V. 
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or  some  of  his  people  might  reaaonably  be  expected  to  be 
there,  is  sufficient ;  it  is  not  necessary  to  leave  or  send  a 
written  notice,  or  to  send  to  the  house  where  he  lives.  (163) 

Smiik  (next  case)  in  thinking  that  the  holder  had  done  all  that  was  reqoisite, 
as  a  person  who  puts  his  name  to  a  bill,  engages  to  be,  in  person  or  by  proxy, 
St  his  plaee  of  business  during  business  hours  when  it  becomes  doe.  That  it 
is  his  lanlt  if  no  one  be  there ;  but,  no  one  being  there,  the  issue  that  defend- 
ant had  notice  was  not  proTed — the  facts  proved  were  not  proof  of  notice  of 
dishonour,  but  of  a  dispensation  from  the  obligation  to  give  it  altogether ;  or 
at  most  an  excuse  for  delay,  so  as  to  render  a  notice,  which  he  had  subse- 
quently giren,  a  good  one ;  but,  as  that  point  was  not  taken  at  the  trial,  the 
plaintiir  might  have  a  new  trial  on  payment  of  costs,  with  leave,  if  he  thought 
proper,  to  amend  his  replication ;  otherwise,  rule  absolute.f 

(163)  Crou€  T.  Smiih,  1  M.  &  S.  545.    Smith  and  Co.  of  Hull  had  a  biU 
for  31761.  drawn  by  Fea  and  Co.,  accepted  by  Tuke,  payable  at  Smith,  Payne, 
and  Smith's,  due  April  12th,  1810;  this  bill  they  remitted  to  Smith,  Payne, 
and  Smith,  their  correspondents.    Tuke  banked  with  Smith  and  Co. ;  6th  of 
April  Tuke  directed  Smith  and  Co.  to  write  to  Smith,  Payne,  and  Smith,  not 
to  pay  this  biU ;  they  did  so,  and  when  the  bill  was  due  it  was  protested  and 
sent  to  Smith  and  Co.    Fea  and  Co.  had  a  counting-house  at  HuU,  where 
they  were  merchants,  and  one  lived  within  one  mile,  and  the  other  within  ten 
miles,  of  Hull.    The  morning  after  Smith  and  Co.  received  the  bill,  their 
ckik  went  to  give  notice,  and  called  at  the  counting-house  of  Fea  and  Co. 
shoot  half  after  ten ;  he  found  the  outward  door  open,  the  inner  one  locked ; 
he  knodced  so  that  he  must  have  been  heard  had  any  one  been  there ;  waited 
two  or  three  minutes  and  went  away ;   on  his  return  he  saw  Fea  and  Co.'s 
sttomey,  and  told  him.    The  next  morning  he  went  again  at  the  same  hour, 
but  with  no  better  success.    No  written  notice  was  left,  nor  was  any  notice 
sent  to  the  residence  of  either  of  the  partners.    Fea  and  Co.  became  bank- 
rupts, and  their  assignees  insisted  that  Smith  and  Co.  had  made  this  bill  their 
own,  and  were  not  entitled  to  carry  it  to  the  debit  of  Fea  and  Co. ;  firsti 
becanse  they  ought  to  have  given  notice  of  the  directions  they  received  from 
Toke,  to  prevent  payment  by  Smith,  Payne,  and  Smith;    and  secondly, 
becanse  calling  at  the  counting-house  without  leaving  a  written  notice,  and 
without  sending  one  to  the  residence  of  one  of  the  partners,  was  not  sufficient 
notice  of  the  bill's  dishonour.    On  case,  and  time  to  consider,  the  Court 
thoo^t  the  notice  to  the  attorney  nothing,  because  he  was  not  the  proper 
person  to  receive  such  a  notice;  but  they  held,  that  Smith  and  Co.  were  not 
bound  to  give  notice  of  the  directions  they  had  received,  and  that  it  would 
have  been  a  breach  of  confidence  in  them  to  have  done  so ;  and  they  held, 
that  going  to  the  counting-house  at  a  time  it  should  have  been  open  was 
sufficient ;  and  that  it  was  not  necessary  to  leave  a  written  notice,  or  to  send 
to  the  residence  of  any  of  the  parties :  postea  to  defendants. 

Bananift  v.  HaU,  Holt,  N.  P.  C.  476.  Indorsee  of  biU  against  drawer.  Plain- 
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f  So,  sending  a  verbal  notice  to  the  house  of  a  person 
not  a  merchant  is  sufficient,  though  he  be  not  at  home. 

(164)t 

But  telling  a  man^^s  attorney  that  a  bill  is  dishonoured  is 
no  notice,  unless  the  attorney  has  more  than  the  usual 
powers.  (165) 

Though  the  indorser  of  a  bill  receive  directions  from  the 
acceptor,  to  send  word  to  the  house  at  which  it  is  payable 
to  forbid  its  payment,  and  he  do  so,  he  is  not  bound  to  give 
any  notice  of  those  directions  to  any  of  the  parties  to  the 
bill.  (16.5) 

And  he  is  entitled  to  act  as  though  he  had  received  no 
such  directions.  (165) 

And  it  is  the  same  if  the  holder  of  the  bill  received  those 
directions. 

Sending  (1 66)  notice  by  the  post  is  sufficient,  though  it 

tiff  received  notice  of  the  bill's  dishonour  at  Manchester,  24th  of  May ;  the 
same  day  be  sent  a  lettei  by  a  private  hand  to  his  agent  at  Liverpool,  to  give 
defendant  notice ;  the  agent  called  at  defendant's  counting-house  about  six  or 
seven,  p.m.,  but  the  counting-house  was  shut  up,  and  defendant  did  not 
receive  notice  till  the  rooming  of  the  27th,  Monday.  Two  points  were  ruled : 
1st,  that  sending  by  a  private  hand  to  an  agent  to  give  notice  was  suf&deot ; 
secondly,  that  it  was  sufficient  for  the  agent  to  take  the  ordinary  mode  to 
give  notice ;  the  ordinary  time  of  shutting  was  eight  or  nine. 

t(164)  Housego  v.  Cotontt  2  M.  &  W.  348.  In  order  to  prove  notice  of 
dishonour  to  defendant,  the  drawer  of  a  bill,  a  witness  stated  that  be  took  the 
bill  to  defendant's  house,  where  he  saw  his  wife,  and  told  her  that  he  had 
brought  back  the  bill,  which  had  been  dishonoured.  She  said  she  knew 
nothing  about  it,  but  would  tell  her  husband  when  he  came  home.  A  verdict 
having  been  found  for  plaintiff  upon  this  evidence ;  upon  motion  for  a  new 
trial,  it  was  urged  that  the  notice  was,  in  point  of  form,  defectiye,  and  as 
defendant  was  not  seen,  a  written  notice  should  have  been  left,  but  the  Court 
held  that  it  was  not  necessary  to  state  on  whose  behalf  payment  was  applied 
for,  or  where  the  bill  was  lying ;  that  a  person,  not  a  merchant,  who  draws  a 
bill,  undertakes  to  have  some  one  at  his  house  to  answer  any  application 
respecting  it,  when  it  becomes  due ;  and  refused  a  rule.f 

(165)  Croue  v.  Smith,  ante,  p.  277,  note  (163). 

(166)  Saunderton  v.  Judg9,antf,  p.  217,  note  (19).  The  holder  of  a  note 
wrote  to  defendant,  who  was  one  of  the  indorsers,  to  say  it  was  dishonoured, 
and  put  the  letter  in  the  post,  but  there  was  no  evidence  that  it  ever  reached 
defendant ;  and  the  Court  held,  that  the  sending  the  letter  by  the  post  vras 
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be  delayed  or  (167)  be  not  received  through  the  fault  of 
the  poet ;  and  where  there  is  no  post,  it  is  sufficient  to 
send  by  the  ordinary  mode  of  conveyance. 

Therefore,  in  the  case  of  a  foreign  bill,  it  (168)  is  suffi- 
cient to  send  it  by  the  first  regular  ship  bound  for  the  place 
to  which  it  is  to  be  sent ;  and  (168)  it  is  no  objection,  that 


quite  siiffident.  S.  P.  Kttfk  v.  Wetion,  3  Esp.  54.  In  Scott  ▼.  Uffwd,  9 
East,  347,  and  1  Camp.  246,  the  parties  lived  in  London  and  its  Ticinity, 
within  reach  of  the  twopenny  post ;  notice  of  th^  dishonour  of  the  bill  was 
sent  by  that  conyeyance,  and  the  Court  of  King's  Bench  held  that  it  was 
BoiSdent.  The  notice,  however,  must  appear  to  have  been  put  in  in  due 
time.  Silicn  v.  Fairclouyh,  2  Campb.  633.  fAs  to  the  sufficiency  of 
delivery  to  a  bellman,  see  Nawkhu  v.  Butt,  1  Peake,  N.  P.  C.  186,  and 
8ki»eei  v.  Gearbett,  8  Q.  B.  846. 

(167)  Stoekm  v.  CoUin,  7  M.  &  W.  515.  On  the  trial  of  an  action 
against  defendant  as  drawer  of  a  bill,  plaintiff's  clerk  stated  that  on  April 
28th,  the  day  after  it  became  due,  he  posted  a  letter  to  defendant  containing 
Botioe  of  dishonour,  before  one  o'clock.  Defendant  and  plaintiff  both  resided 
in  London,  and  in  due  course  it  would  have  been  delivered  the  same  day. 
The  letter  vras  produced,  bearing  the  postmark  ten  in  the  forenoon,  April  29. 
A  verdict  was  found  for  plaintiff,  leave  being  given  to  defendant  to  move  to 
enter  a  nonsuit.  But  upon  motion,  the  Court  held  that  the  post-office  mark 
was  not  oondusive,  and  if  the  jury  believed  the  evidence  of  the  witness,  the 
verdict  was  right :  that  plaintiff  was  not  responsible  for  the  blunder  of  the 
post>office.  Alderson,  B.,  mentioned  a  case  in  which  he  had  so  held,  where  a 
notice  addressed  to  Norwich  had  been  sent  to  Warwick,  and  observed  that  the 
doctrine  that  the  post  was  only  agent  of  the  plaintiff  was  not  correct,  the 
question  was  whether  he  had  been  guilty  of  laches.  Rule  refused.  And  see 
Woodcock  V.  Houidiworth,  16  M.  Sl  W.  124,  S.  P. ;  Dobree  v.  Eoitwood, 
3  Car.  &  P.  250,  S.  P.  And  see  also  Dunlep  v.  Higghit,  1  a.  &  P.,  N.  S. 
381.  But  quart  as  to  the  form  of  pleading  where  the  notice  has  not  been 
ieeeived.t 

(168)  MuUnurm  v.  lySgumo,  ante,  p.  226,  note  (42).  To  debt,  on  bond 
conditioned  to  pay  certain  biUs  drawn  on  India  at  sixty  days'  sight,  in  case 
they  should  be  returned  {wotested,  defendant  pleaded  that  he  had  not  notice 
BO  soon  aa  he  should  have  had.  It  appeared  that  notice  was  sent  by  the  first 
Enfj^iish  ships,  but  that  by  the  accidental  conveyance  of  a  foreign  ship  not 
bcnmd  for  England,  and  by  which  the  holder  wrote  to  England  upon  other 
matters,  notice  might  have  been  sent  sooner,  and  would  have  arrived  sooner ; 
bat  Byre,  C.  J.,  told  the  jury,  that  notice  by  the  first  regular  ships  bound  for 
SngjUmd  vras  sufficient,  and  that  it  was  not  necessary  to  send  notice  by  the 
chance  conveyance  of  a  foreign  ship.  The  jury  found  for  plaintiff,  and  the 
Court  was  satisfied  with  the  verdict,  and  refused  a  new  trial. 
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if  sent  by  a  ship  bound  elsewhere,  it  would  by  accident  have 
arrived  sooner,  though  the  holder  wrote  other  letters  by 
that  ship  to  the  place  to  which  the  notice  was  to  be  sent. 

And  it  is  not  essential  the  notice  should  be  sent  by  the 
post,  where  there  is  one ;  sending  to  an  agent  by  a  private 
conveyance,  that  he  may  give  the  notice,  will  be  sufficient, 
if  the  agent  give  the  notice,  or  take  due  steps  for  the  pur- 
pose, without  delay.  (169) 

And  it  will  be  of  no  consequence,  though  the  notice  by 
the  agent  be  not  quite  so  early  as  notice  by  the  poet  would 
have  been.  (169) 

A  letter  directed  to  a  man  at  a  large  town,  without  spe- 
cifying the  part  in  which  he  lives,  the  trade  he  carries  on, 
or  any  other  circumstance  to  distinguish  him,  may  be  suffi- 
cient,  if  he  be  the  drawer,  and  has  dated  the  bill  generally 
at  that  place.  (170) 

Or  if,  upon  reasonable  inquiry,  no  information  can  be 
obtained  to  enable  the  party  to  give  a  better  direction. 

•f-  And  if,  upon  such  inquiry,  in  consequence  of  erroneous 
information  a  more  particular  direction  be  adopted,  whereby 
the  delivery  of  the  notice  is  delayed  or  prevented,  it  is  a  ques- 
tion for  the  jury  whether  the  plaintiff  has  taken  reasonable 
and  proper  steps  to  forward  the  notice.  (171)1" 

(169)  See  Banerqft  ▼.  Hall,  anle,  p.  277,  note  (163). 

(1 70)  Mann  v.  Moors,  Ry.  &  Mood.  249.  Upon  a  bill  dated  generaDy 
**  Manchester/'  the  letter  giving  notice  to  the  drawer  was  addressed  to  him 
generally  at  Manchester ;  and  Lord  Tenterden  held  it  sufficient. 

t  Clarke  y.  Sharpe,  3  M.  &  W.  166.  Upon  a  bill  dated  London,  and  signed 
H.  B.  Sharpe,  on  Morris,  who  also  resided  in  London ;  plaintiffii,  as  indorsees 
at  Manchester,  proved  that  upon  dishonour  of  the  bill  they  put  into  the  post> 
office  at  Manchester  a  letter  containing  notice  of  its  dishonour,  directed  "  Mr. 
Sharpe,  London.''  Lord  Abinger,  C.  B.,  left  it  to  the  jury  to  say  whether  the 
notice  had  reached  defendant,  and  they  found  a  verdict  for  pUdntiff,  subject  to 
a  motion  to  enter  a  nonsuit.  Upon  motion.  Lord  Abinger  said  that  the  fact 
of  a  party  dating  a  bill  so  generally,  implies  that  a  letter  so  directed  by  post 
wiU  find  him.  Parke,  B.,  said  it  was  clearly  evidence  to  go  to  the  jury,  and 
a  strong  argument,  that  if  the  post-office  could  not  find  Mr.  Sharpe,  inquiry 
would  not  have  found  him,  and  the  Court  refused  a  rule.  And  see  Orugevn  v. 
Smith t  ante,  p.  257,  note  120. 

(171)  Siygert  v.  Brown,  1  M.  &  Rob.  520.    Action  against  drawer,  Mary 
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Bat,  prima  facie,  'f  in  the  case  of  an  indoreer  of  a  bill  or 
note,  or  of  the  drawer  of  a  bill  not  so  dated, -f*  such  a  direc- 
tion will  be  insufficient,  because  it  is  not  likely,  upon  such  a 
direction,  the  letter  will  reach  the  person  for  whom  it  is 
intended,  in  proper  time.  (172) 

If,  however,  it  be  proved  that  there  was  a  directory  at 
the  time  for  that  place,  and  that  a  reference  to  the  direc- 
tory would  have  shown  in  what  part  of  the  place  the  person 
intended  lived,  such  a  direction  might  perhaps  be  held 
sufficient. 

Where  it  is  not  known  where  a  party  lives,  due  diligence 
must  in  general  be  used  to  find  out.  (173)  (174) 

Brown,  of  a  biU  dated  London.  Plea  denying  notice  of  dishonour.  When 
plaintiff  took  the  biU  from  an  intermediate  indorser,  he  inquired  where  the 
drawer  lived,  and  was  informed  Terbally  that  she  lived  at  Knightsbridge  Road. 
She  in  fact  resided  in  Knightsbridge  Row.  The  notice  of  dishonour  was 
addrened  Mrs.  Mary  Brown,  Knightsbridge  Road,  and  put  in  the  twopenny 
post,  bat  in  conaequence  of  the  mistake  was  not  received  until  three  or  four  days 
afterwards.  Lord  Denman,  C.  J.,  left  it  to  the  jury  to  say  whether  the  delay 
arose  from  the  fault  of  plaintiff,  or  from  the  carelessness  of  defendant  in  not 
giving  a  more  particular  residence,  and  whether  the  steps  taken  by  plaintiff 
were  reasonable  and  proper  for  forwarding  the  notice.    Verdict  for  plaintiff.f 

(172)  Waiter  v.  Hapnef,  Ry.  &  Mood.  149.  To  prove  notice  to  defend- 
ant, an  indoiaer,  it  vras  shown  that  a  letter  containing  notice,  directed  to 
**  Mr.  Haynes,  Bristol,"  was  put  into  the  post-office  at  the  proper  time. 
Abbott,  C.  J.,  thought  that,  in  so  populous  a  place  as  Bristol,  the  direction 
was  too  general,  as  there  might  be  many  persons  in  Bristol  of  that  name ;  and 
he  considered  there  ought  to  be  proof  that  the  letter  had  reached  defendant ; 
further  proof  was  then  given,  and  plaintiff  had  a  verdict. 

(173)  Baieman  v.  Jotepk,  12  East,  433.  In  an  action  by  an  indorsee 
against  the  payee  and  first  indorser  of  a  bill,  it  appeared  that  plaintiff  received 
notice  of  its  dishonour  on  September  30th,  in  time  to  give  notice  to  defend- 
ant on  that  day ;  he  gave  no  notice,  however,  until  October  4th ;  to  excuse 
which,  his  clerk  proved  that  plaintiff  did  not  know  defendant's  residence  until 
that  day.  Lord  EUenborough  left  it  to  the  jury,  whether  plaintiff  had  used 
due  diligence  to  find  defendant's  residence.  They  found  for  plaintiff;  and  on 
motion  for  a  new  trial,  the  Court  refused  the  rule,  saying,  whether  due  notice 
had  been  given  was  a  question  of  law ;  but  whether  due  diligence  had  been 
used,  to  discover  the  place  of  residence  of  a  person  entitled  to  notice,  was  a 
question  of  fact. 

(174)  Beveridgt  v.  BurgU,  3  Campb.  262.  In  an  action  by  the  indorsee  of 
a  Inll  against  the  indorser,  the  excuse  for  not  giving  notice  to  defendant  was 
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And  where  such  diligence  is  unsuccessful,  it  will  excuse 
want  of  notice.  (174) 

But  merely  inquiring  at  the  house  where  a  bill  is  pay- 
able, \a  not  due  diligence  for  finding  out  an  indorser. 

(174) 

Inquiry  should  be  made  of  some  of  the  other  parties  to 
the  bill  or  note,  and  of  persons  of  the  same  name.  (174) 

Calling  on  the  last  indorser,  and  last  but  one,  the  day 
after  the  bill  becomes  due,  to  know  where  the  drawer  lives, 
and,  on  his  not  being  in  the  way,  calling  again  the  next 
day,  and  then  giving  the  drawer  notice,  may  be  sufficient. 
(175) 

But,  if  a  party  when  he  passes  a  bill  or  note  decline  say- 
ing where  he  lives,  and  undertake  to  call  upon  the  acceptor 
to  see  if  the  bill  is  paid,  he  cannot  complain  of  want  of 
notice.  (176) 

Where  the  residence  of  a  party  entitled  to  notice  is 
unknown,  and  the  person  next  to  him  upon  the  bill  or  note 
will  give  no  information  where  he  lives,  a  note  addressed  to 


that  plaintiif  did  not  know  hia  residence,  but  the  only  inquiry  he  proved 
was  at  the  house  where  the  bill  was  made  payable.  Sed  per  Lord  EUen- 
borough,  How  could  he  expect  information  there  ?  He  might  have  inquired  of 
other  parties  to  the  bill,  or  of  persons  of  the  same  name  in  the  directory : 
ignorance  may  excuse  notice,  but  reasonable  diligence  must  be  used  to  obtain 
knowledge.    Nonsuit. 

(175)  Brownmg  t.  Kitmear,  Gow.  81.  Defendant  indorsed  to  Newman, 
Newman  to  Maberly,  Maberly  to  Chesterman,  and  Chesterman  to  plaintiff; 
the  bill  became  due  23rd  November;  on  the  21th  plaintiff  applied  to  Ches- 
terman to  know  where  defendant  lived;  Chesterman  could  not  teU,  and 
referred  him  to  Maberly ;  he  called  on  Maberly  at  4  p.m.,  but  Maberly  not 
being  at  home,  he  did  not  repeat  his  call  tiU  the  next  morning,  and  then 
Maberly  gave  him  the  information,  and  he  gave  defendant  notice.  Dallas, 
C.  J.,  thought  reasonable  diligence  had  been  used,  but  he  left  the  question  to 
the  jury,  who  were  of  the  same  opinion. 

(176)  Pkipmm  v.  Kneiler,  4  Campb.  285.  1  Stark.  116.  Plaintiff,  the 
holder  of  a  bill,  asked  defendant,  the  drawer,  where  he  lived ;  he  said,  he 
had  no  regular  residence,  but  lived  amongst  his  friends,  and  he  would  call 
himself  upon  the  acceptor,  and  see  if  the  bill  was  paid.  Lord  Ellenboroagfa 
held  that  this  dispensed  with  all  notice,  and  threw  it  upon  defendant  to 
inquire ;  and  plaintiff  had  a  verdict. 
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the  former,  if  sent  to  the  place  where  such  latter  person 
lives,  will  be  sufficient.  (177) 

Though  the  application  for  information  be  made  before 
the  bill  or  note  is  due.  (177) 

Especially  if  the  person  applied  to  has  acted  in  any 
respect,  with  regard  to  the  bill  or  note,  as  agent  for  the 
party  entitled  to  notice.  (177) 

Andy  if  the  holder  employ  an  attorney  to  give  notice,  and 
the  attorney  after  a  lapse  of  time  discover  where  the  party 
lives,  he  may  take  a  day  to  apprise  the  holder,  and  take  his 
further  directions,  before  he  gives  the  notice.  (177) 

f  And  if  a  notice  be  addressed  to  a  party  by  a  wrong 
name,  the  error  will  be  immaterial  if  it  arose  from  the 
indistinct  manner  in  which  it  was  written  on  the  bill.  (178)'f' 

(177)  Mrih  y.  TAruth,  8  B.  &  C.  387.  Major  drew  a  biU  to  his  own 
order,  dated  Frome ;  he  indorsed  it  to  defendant ;  by  defendant's  authority 
he  indorsed  it,  in  defendant's  name,  back  again  to  himself,  and  then  indorsed 
it  to  Swaine  and  Co.,  who  indorsed  it  to  plaintiff:  before  the  bill  became  due, 
plaintiff  applied  to  Swaine  and  Co.  for  information  respecting  defendant,  but 
they  could  give  him  none ;  he  and  Swaine  and  Co.  then  applied  to  Major, 
and  also  to  Miller  (Major's  attorney),  who  acted  as  attorney  for  defendant  in 
this  suit ;  but  they  gave  for  answer,  that  plaintiff  must  not  expect  to  get  any 
thing  from  defendant,  and  were  silent  as  to  his  place  of  residence.  The  bill 
became  due  4th  August,  and  was  dishonoured :  plaintiff  employed  Pownall  to 
pre  notice ;  and  on  5th  August  he  gave  notice  to  Swaine  and  Co.  and  Major, 
and  addressed  a  letter  containing  notice  to  defendant  at  Frome :  that  notice 
was  returned  24th  September,  defendant  not  being  found :  plaintiff  then 
directed  Pownall  to  do  aU  he  could  to  find  out  defendant's  residence  ; 
Pownall  wrote  immediately  to  an  attorney  at  Frome,  and  received  an  answer, 
the  16th  October,  that  defendant  lived  at  Burton.  On  the  17th  Pownall 
informed  plaintiff,  and  on  the  18th  wrote  again  to  defendant,  giving  him 
notice ;  and  whether  this  notice  was  in  time  was  the  question.  Lord  Ten- 
terden  inclined  to  think  that  notice  to  Major  was,  under  the  circumstances, 
notice  to  defendant :  but  on  rule  nisi  for  a  nonsuit,  and  cause  shown,  the 
ground  on  which  he  and  the  rest  of  the  Court  proceeded  was,  that  there  was 
no  laches ;  that  all  that  could  be  expected  was  done  when  the  bill  was  first 
dishonomred ;  and  that  when  Povmall  received  the  information  where  defend- 
ant lived,  he  had  a  right  to  communicate  it  to  his  client,  and  take  his 
directions  upon  it,  and  that  he  was  entitled  to  a  day  for  that  purpose.  Rule 
discharged. 

t(l78)  HtwUt  V.  T^ohmoii,  1  M.  &  Rob.  543.  Plaintiff's  attorneys,  mis. 
reading  defendant's  name  as  Thornton  instead  of  Thomson,  sent  notice  of 
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If  a  party  entitled  to  notice  become  bankrupt,  but 
signees  are  not  chosen,  notice  to  him  is  sufficient ;  there 
need  not  be  any  further  notice  when  assignees  are  chosen. 
(179) 

But  if  he  have  absconded,  and  assignees  be  chosen,  and 
the  holder  know  it,  he  must  give  notice  to  the  assignees. 
(180) 

Especially  if  the  bankrupt'^s  house  be  still  open,  and  the 
messenger  under  the  commission  be  in  possession  of  it. 
(180) 

f  If  no  notice  be  given  either  to  the  bankrupt  or  the 
assignees,  proof  cannot,  in  general,  be  made  on  the  bill 
against  the  estate.  (181)-f- 

Notice  to  one  of  several  partners  is  notice  to  all :  and 


dishonour  to  him  as  the  drawer  at  30,  Wilton  Street,  the  place  of  address  on 
the  bill :  defendant  had  left  Wilton  Street  before  the  bill  became  due,  and  in 
consequence  of  the  mistake  in  the  name  the  tetter  was  letomed  to  the  dead- 
letter  office,  and  notice  was  not  giTen  to  defendant  till  three  days  afterwards. 
Parke,  B.,  directed  the  jury  to  examine  defendant's  signature  to  the  bill,  and 
say  whether  the  mistake  was  attributable  to  want  of  proper  care  on  the  part 
of  plaintiff  or  his  attorneys,  or  might  more  reasonably  be  said  to  have  resulted 
from  defendant's  own  manner  of  writing  his  name.  Verdict  for  plaintiff. 
And  see  Siggert  ▼.  Broira,  aiifc,  p.  280,  n.  (171)t 

(1 79)  Ex  parte  Moiine,  19  Yes.  216.  The  drawer  of  a  bill  became  bank- 
rupt :  the  bill  was  dishonoured  the  day  of  the  second  meeting  under  his  com- 
mission, and  notice  was  given  him  before  the  choice  of  assignees :  it  was  in- 
sisted that  notice  should  haye  been  given  to  the  assignees.  Std  per  Lord 
Eldon,  C,  **  the  notice  was  quite  sufficient :  the  bankrupt  representa  his  estate 
till  assignees  are  chosen." 

(180)  Rhode  v.  Proctor^  4  B.  &  C.  5l7.  Five  bills  drawn  by  Bains  on 
Lachlan  became  due  in  June,  1818 ;  Bains  absconded  and  went  abroad  17th 
April,  1818,  and  on  the  20th  a  commission  of  bankruptcy  issued  against  him, 
and  defendants  were  his  assignees ;  23rd  April  Lachlan  became  bankrupt. 
Bains's  house  continued  open  till  after  June :  the  messenger  under  tiie  com- 
mission was  in  possession  of  it ;  and  the  holders  knew  that  defendants  were 
Bains's  assignees;  but  no  notice  was  giyen  of  the  dishonour.  Caae  from 
Chancery,  on  question  whether  the  bills  were  proveable  under- the  commission 
against  the  drawer.  Bains. — The  Court  of  King's  Bench  certified  they  were 
not. 

t  (181)  Bs  parte  Chappie,  3  Deac.  218 ;  B*  parte  Johttnm,  3  Deac.  &  C. 
433.t 
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when  a  bill  has  been  drawn  by  a  finn  upon  one  of  the  part* 
ners,  and  by  him  accepted  and  dishonoured,  it  is  (182) 
unnecessary  to  give  notice  of  such  dishonour  to  the  firm ; 
for,  this  must  necessarily  be  known  to  one  of  them,  and  the 
knowledge  of  one  is  the  knowledge  of  all. 

-f-  And  notice  to  one  of  several  partners,  sent  at  his  request 
to  him,  at  a  place  distant  from  the  place  of  business  of  the 
firm,  is  a  good  notice  to  the  firm.  (183) 

And,  in  the  absence  of  fraud,  the  anterior  parties  to  the 
bill  will  not  be  discharged,  though  a  longer  time  elapse  in 
their  receiving  notice  than  would  have  elapsed  if  the  notice 
had  been  sent  to  the  place  of  business  of  the  firm.  (ISS)*)* 

If  the  holder  give  due  notice  of  the  bilFs  dishonour,  but 
intinuite  that  he  expects  it  will  be  paid  in  a  given  time, 
and  that  he  will  keep  it  that  time  without  putting  more 
expense  upon  it,  unless  the  person  written  to  object,  it  will 
be  no  answer  to  an  action  afterwards  against  the  person 

(182)  See  Partkout9  v.  Parktr  tmd  tmoiher,  pott,  in  which  Lord  Ellen- 
borough  held,  that  plaintiff  was  not  bound  to  prore  that  defendant!  had 
received  express  notice  of  the  diihonoar  of  the  bill,  assigning  the  reason  men- 
tioned in  the  text,  f  See  also  HUU  ▼.  Tkorow^ood,  5  Law  J.  Rep.,  N.  S., 
K.  B.,  214. 

(183)  SheitOH  mtd  oikirt  v.  Braiihwaite,  8  M.  &  W.  252.  Indorsees 
against  drawer  of  a  biU ;  plea,  that  defendant  had  not  dne  notice  of  dishonour. 
The  InQ  became  dne  August  17th,  when  it  was  in  the  hands  of  one  Williams, 
having  been  indorsed  to  him  by  the  Birmingham  and  Midland  Counties  Bank, 
to  whom  plaintifh  had  indorsed  it :  plaintift  carried  on  business  as  the  Patent 
Sivet  Company,  at  Smethwick  near  Birmingham ;  but,  previously  to  August 
17th,  plaintiff  Shelton  directed  the  bank  that  aU  communications  to  the  Patent 
Kvet  Company  should  be  made  to  him  at  Tremadoc  in  Carnarvonshire, 
whither  he  had  gone  on  business,  being  engaged  in  a  mining  concern  there. 
The  bill  was  returned  to  the  bank,  who  received  it  on  the  19th  at  Birmingham, 
and  they  sent  notice  to  Shelton  at  Tremadoc,  which  duly  reached  him  on  the 
21st,  and  on  the  22nd  he  sent  notice  to  defendant.  It  vras  objected  that 
notice  ought  to  have  been  given  to  plaintift  at  Smethwick,  instead  of  sending 
it  to  Tremadoc,  in  which  event  defendant  would  have  received  notice  a  day 
sooner.  Upon  point  reserved,  the  Court  held  that  plaintiflb  could  not  have 
defiended  aa  action  against  themselves  under  these  circumstances ;  that  an 
indorsee  is  not  bound  to  be  always  at  his  place  of  residence,  and  in  the  absence 
of  fraud,  and  the  direction  to  forward  letters  to  Tremadoc  being  reasonable 
under  the  drcnmstanoes,  the  notice  was  good.    Postea  to  plaintiffii.t 


286  Notice  of  Dishonour—  [Ch.  VII. 

written  to,  that  he  had  no  notice,  upon  the  expiration  of 
the  extended  time,  of  nonpayment.  (184) 

The  law  does  not  require  a  second  notice  when  the 
extended  time  expires.  (184) 

But,  if  the  party  written  to  sustain  any  damage  from 
not  having  such  notice,  he  may  perhaps  be  entitled  to  bring 
an  action  on  that  account.  (184) 

The  (185)  drawer  of  a  bill,  and  every  indorser  of  a  bill 
or  note  is,  prima  facie,  to  be  presumed  entitled  to  bring  an 
action  on  paying  it,  and  therefore  entitled  to  insist  on  a 
want  of  notice,  or  on  a  neglect  to  make  a  proper  present- 
ment ;  but  the  contrary  (186)  may  be  proved. 

And  the  representative  of  such  drawer,  &c.,  in  case  of 
death,  bankruptcy,  &c.  stands  in  his  place,  and  is  equally 
entitled  to  notice. 

-f-  But  the  indorser  of  a  bill  or  note,  which  was  not  nego- 
tiable, cannot  insist  on  want  of  notice,  or  neglect  to  make 
proper  presentment.  (187)1* 

(184)  Foraier  v.  JurdUoHf  16  East,  105.  Indorsee  against  drawer.  When 
payment  was  refused,  plaintifh  apprised  defendants  thereof,  but  added,  they 
had  reason  to  believe  a  friend  would  advance  the  money  for  the  acceptor  in  a 
few  days,  that  they  would  therefore  hold  it  till  the  end  of  the  week  without 
putting  more  expense  upon  it,  unless  they  heard  from  defendant  to  the  con- 
trary ;  the  bill  was  not  paid,  but  no  further  application  was  made  to  defend- 
ant for  near  two  months :  action ;  and  Wood,  B.,  being  of  opinion  that 
plaintiff  should  have  given  a  second  notice  at  the  end  of  the  week,  and  the 
jury  thinking  that  certain  circumstances  proved  did  not  amount  to  a  waiver 
of  the  want  of  such  notice,  verdict  for  defendant :  but,  on  rule  nisi  for  a  new 
trial,  and  cause  shown,  the  Ck>urt  thought  plaintiffs  had  done  aU  the  law  mer- 
chant required  by  giving  one  notice  ;  that  they  then,  at  the  highest,  made 
themselves  agents  for  defendants,  to  endeavour  to  get  payment,  and  if  any 
damage  resulted  to  defendant  for  want  of  notice,  it  might  perhaps  entiUe  him 
to  call  on  defendant  or  his  agent  by  action ;  but,  that  it  was  no  defence  to  the 
action.     Rule  absolute. 

(185)  Vide  Biekerdike  v.  Boiman,po9t,  p.  293,  note  (198),  and  Rofftn  v. 
Siepkeru,  pott,  p.  291,  note  (195). 

(186)  Biekerdike  v.  Bolman,  poet,  p.  293,  note  (198) ;  Boffere  v.  Stepkem, 
poet,  p.  291,  note  (195) ;  and  GoodaU  v.  DoUey,  poet,  p.  292,  note  (196). 

t(187)  P/im/cy  v.  Weetley,  2  Bing.  N.  C.  249.  A  special  case  stated 
that  defendant,  being  indebted  to  plaintiffs  for  goods,  indorsed  to  them  a  note 
for  the  amount  payable  to  third  persons  without  the  words,  "  or  order,"  and 
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And  a  surety,  though  not  a  party  to  a  bill  or  note,  may 
be  discharged  by  (188)  want  of  notice  and  (189)  neglect  to 
present,  if  it  be  probable  he  would  otherwise  have  been  safe ; 

As,  if  the  parties  who  ought  to  have  paid  were  solvent 
when  the  bill  or  note  became  due,  and  have  failed  since. 
(188) 

But,  a  person  not  party  to  a  bill  or  note  cannot  complain 
of  laches,  or  want  of  notice,  unless  he  can  show  it  has  done 
him  prejudice.  (190) 


indorsed  by  the  payees,  and  also  an  intermediate  person  to  defendant.  It 
became  due  on  9th  March,  but  was  not  presented  till  the  18th,  and  then  dis- 
honoured, and  notice  was  not  given  till  25th  March.  It  was  contended 
defendant  was  discharged  from  the  original  debt  by  laches,  but  the  Coort  said, 
that  as  plaintiff  had  no  means  of  enforcing  payments,  and  had  no  available 
security,  they  were  remitted  to  their  original  rights.  Judgment  for  plaintiffb 
for  the  price  of  the  goods.f 

(188)  PhUipt  V.  Aailing,  2  Taunt.  206.  The  declaration  stated,  that  in 
coDsidenitioD  that  plaintiff  would  sell  and  deliver  to  Davenport  and  Finney 
certain  goods,  to  be  paid  for  by  a  biU  to  be  drawn  by  Davenport  and  Finney 
on  Houghton  at  six  months,  defendants  undertook  to  guaranty  the  payment 
of  such  bQl.  It  then  averred  delivery  of  the  goods,  acceptance  of  the  biU, 
its  presentment  for  payment,  and  dishonour.  At  the  trial,  it  appeared  that 
Houghton  was  at  sea  when  the  bill  became  due,  which  was  on  the  14th  of 
July,  1808,  but  that  he  had  an  agent  residing  in  London,  authorized  to 
accept  bills,  and  who  had  accepted  this ;  that  no  presentment  for  payment 
was  made  to  this  agent  when  the  bill  became  due  ;  that,  on  the  16th  of  July, 
the  plaintiff  gave  Davenport  and  Finney  notice  that  the  bill  remained  unpaid, 
bat  no  notice  was  given  to  defendants.  In  February,  1809,  Davenport  and 
Fmney  became  insolvent,  and  Houghton  was  declared  a  bankrupt  in  July, 
1809,  after  which  payment  was  demanded  of  defendants.  A  verdict  was 
found  for  plaintiff,  but  the  Court,  upon  a  rule  nisi  for  a  nonsuit,  after  refer- 
ring to  Warrington  v.  Purbor  {infra),  said,  that  here  the  insolvency  of  the 
dnwers,  and  the  bankruptcy  of  the  acceptor,  did  not  happen  until  long  after 
the  bill  became  due,  and  that  for  anything  that  appeared,  if  the  money  had 
been  demanded  either  of  the  drawer  or  acceptor,  the  bUl  might  have  been 
paid :  but  that  the  necessary  steps  not  having  been  taken  to  obtain  payment 
from  the  parties  who  were  liable  upon  the  bill,  and  solvent,  the  guaranty 
must  be  discharged,  and  therefore  they  made  the  rule  absolute. 

t(189)  Vide  Walton  v.  Ma$eall,  ante,  p.  215,  n.  (15);  Hiteheock  v. 
Euwfrty,  poet,  p.  288,  n.  (191  ).t 

(190)  Warrington  and  another  v.  Purbor  and  another,  8  East,  242. 
PUmtifb  guarantied  the  payment  of  the  price,  to  the  extent  of  1000/.,  of 
goods  to  be  sold  by  one  Martin  to  defendants,  at  six  months'  credit.    The 
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t  A  plea,  therefore,  by  him,  simply  stoting  that  he  had 
no  notice  of  dishonour  is  bad.  (191)t 


goods  were  fiiniishcd,  and  defendants  accepted  a  bffl  at  nx  months,  for  the 
value.    This  biU  became  due  on  the  3rd  of  December,  1801 ;  but  on  the 
preceding  2l8t  of  NoTcmber  defendanU  became  bankrupU.    Plaintifb  were 
therefore  obUged  to  pay  the  1000/..  and  now  brought  thU  action  to  recow 
the  same.     It  was  objected  that  plaintift  had  not  proved  a  presentment  of 
the  biU  to  defendants  for  payment,  without  which,  it  was  urged,  that  Martin 
could  not  have  recovered  against  plaintift,  and  therefore  that  the  Utter  had 
paid  the  money  in  their  own  vrrong.     Lord  EUenborough  held  the  proof 
unnecessary ;  this  not  being  an  action  on  the  bill,  and  defendants  having 
been  recently  stripped  of  all  their  property ;  and  plaintiffs  had  a  verdict.   On 
rule  nisi  to  set  it  aside,  and  cause  shown,  the  Ck)urt  held  the  verdict  right : 
and  Lawrence,  J.,  said,  the  guarantees  were  not  prevented  from  showing  thst 
they  ought  not  to  have  been  caUed  upon  at  all,  for  that  the  principal  debton 
could  have  paid  the  bill  if  demanded  of  them.     Rule  discharged. 

Swinyard  v.  Bowea,  5  M.  &  S.  62.  Action  for  goods  sold.  Defence, 
that  plaintiflF  had  drawn  on  Chesner,  a  debtor  of  defendant,  for  the  amount, 
and  had  given  defendant  no  notice  of  the  dishonour  of  that  bill :  Chesner 
was  bankrupt  the  week  after  the  biU  became  due,  and  was  not  in  a  condition 
in  the  interim  to  pay  it.  Bayley,  J.,  thought  defendant  not  within  the  custom 
of  merchante,  because  he  was  not  a  party  to  the  bill;  and  as  he  did  not 
appear  to  have  been  prejudiced  by  the  want  of  notice,  the  not  giving  it  him 
furnished  no  ground  of  defence ;  and  on  motion  for  new  trial,  the  Court 
thought  him  right,  and  refused  a  rule. 

Holbrow  V.   WUkifU,  1   B.  &  C.   10.    Defendant  guarantied  half  the 
amount  of  a  bill  due  29th  October,  1818,  drawn  by  plaintiff  on  Carver  and 
Peat.    The  4th  September,  Carver  and  Peat  became  insolvent,  and  22nd 
September  plaintiff  wrote  to  defendant  to  accept  a  bill  at  a  month  for  the 
sum  he  guarantied  :  defendant  refused ;  and  after  29th  October  plaintiff  sued 
defendant  on  his  guaranty.     Defendant  insisted  that  he  was  discharged^ 
because  the  bill  on  Carver  and  Peat  had  not  been  presented  for  payment,  nor 
notice  of  its  dishonour  given.     It  appeared,  however,  that  it  would  not  have 
been  paid  if  presented,  and  that  defendant  had  sustained  no  damage  by  the 
want  of  presentment,  or  of  notice.    Verdict  for  plaintiff:  motion  for  nonsuit, 
and  Philips  v.  Aatling  {imte,  p.  287)  was  relied  upon :  Med  per  Abbott,  C.  Jm 
There  the  insolvency  did  not  happen  till  after  the  bill  became  doe,  which 
makes  a  material  difference  between  the  cases :  here  defendant  knew  before 
the  bill  became  due  that  Carver  and  Peat  were  insolvent,  and  that  he  should 
be  looked  to  for  payment.    Rule  refused. 

t  (191)  Hiteheoek  et  al,  v.  Iluinfrey,  5  M.  &  G.  559.  Defendant  having 
guarantied  the  payment  of  certam  goods,  for  which  the  vendees  were  to  accept 
bills  drawn  by  plaintiffs,  in  an  action  on  the  guarantee,  alleging  presentment 
and  dishonour  of  these  bills  and  notice  to  defendant,  defendant  traversed 
the  presentment  and  notice.    Plaintiffs  on  the  trial  fiuled  to  iwove  present- 
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And  if  he  can  prove  it  has  done  him  prejudice,  he  can 
only  recover  to  the  extent  of  such  prejudice.  (192) 

Therefore,  each  case  will  depend  upon  its  own  peculiar 
circumstances.  (192) 

And  the  questions  in  each  case  will  be,  whether  there  has 
been  any  prejudice,  and  what.  (192) 

An  agent,  employed  to  present  a  bill  for  acceptance  or 
payment,  will  be  answerable  (192)  to  his  employer  for  any 
neglect  in  presenting  or  giving  notice.  (192) 

And  so  will  an  agent  who  is  employed  to  get  it  presented, 
if  he  take  a  commission  for  so  doing,  and  have  an  agent  in 
the  place  where  it  is  t^  be  presented.  (192) 

"I"  And  he  will  be  liable  to  nominal  damages,  although  the 
bill  has  been  paid  by  other  parties  to  it.  (192)*^ 

ment  or  notice,  and  a  yerdict  was  found  for  defendant  on  tho«e  pleas,  but  after 
argument  on  rule  for  judgment  non  obtiantt  veredicto,  the  Court  held,  that  a 
person  who  guaranties  payment  of  goods,  for  which  a  biU  is  given,  is  not  in 
the  same  situation  as  a  party  to  that  bill,  and  that  he  cannot  insist  on  want  of 
presentment  or  notice  unless  he  has  sustained  some  damage,  and  as  these 
pleas  suggested  none,  they  were  bad.    Rule  absolute. 

Waltim  ▼.  Moieall,  13  M.  &  W.  72,  452.  To  a  count  alleging  that 
defendant  guarantied  the  payment  of  a  note  by  one  J.,  the  maker,  de- 
fendant, being  under  terms  to  plead  issuably,  pleaded,  denying,  1st,  pre- 
sentment of  the  note,  and  2nd,  that  notice  of  dishonour  was  given  to  him. 
Plsintiff  having  signed  judgment  for  want  of  a  plea,  the  Court  discharged  a 
rule  nisi  to  set  it  aside,  on  the  ground  that  defendant  not  being  a  party  to 
the  note  was  not  entitled  to  notice.     See  this  case  ante,  p.  215,  n.  (15)t 

(192)  Van  Wart  v.  WooUey,  3  B.  &  C.  439.  Irving  and  Co.,  of  New 
Tork,  employed  plaintiff  to  buy  goods  for  them,  and  sent  him  a  biU  payable 
to  his  order,  drawn  by  Cranston  and  Co.  on  Greg  and  Co.,  London.  Plaintiff, 
who  lived  at  Birmingham,  delivered  it  to  defendants,  Birmingham  bankers, 
to  get  it  accepted ;  they  sent  it  to  Lubbock  and  Co.,  their  town  bankers, 
who  presented  it  accordingly  :  the  drawees  refused  to  accept,  but  desired 
Lubbock  and  Co.  to  keep  the  biU  tiU  it  was  due,  which  they  did.  Lubbock 
and  Co.  gave  no  notice  to  defendants  till  payment  was  refused ;  and,  when 
Irving  and  Co.  had  notice  of  nonpayment,  they  refused  to  take  back  the  bill, 
on  the  ground  of  laches  as  to  notice  of  non-acceptance.  Plaintiff  therefore 
sued  defendants,  and  had  a  verdict  for  the  amount  of  the  bill ;  but  it  appear- 
ing that  Cranston  and  Co.  had  no  effects  in  Greg  and  Co.'s  hands,  and  had 
become  bankrupts  before  the  presentment  for  acceptance,  the  Court,  on  time 
to  consider,  held  the  verdict,  as  to  the  quantum,  wrong ;  for,  as  Irving  and 

u 


290  Notice — to  whom — when  excused.      [Ch.  VII. 

But  if  the  agent  so  employed  have  no  commission  for 
getting  it  presented,  nor  any  agent  where  the  presentment 
is  to  be,  he  is  not  answerable  for  the  neglect  of  the  person 
he  employs.  (192) 

If  the  person  who  ought  to  have  paid  the  bill  or  note 
were  insolvent  when  it  should  have  been  paid,  (190)  the  pre- 
sumption is,  that  the  neglect  did  not  prejudice  the  holder. 

In  an  action  on  a  bond  from  the  drawer  or  indorser  of  a 
bill,  conditioned  to  pay  it  in  a  limited  time  after  it  becomes 
due  if  the  acceptor  do  not,  it  is  no  defence  that  the  bill 
was  not  duly  presented  for  payment.  (193) 

Or  that  notice  of  its  dishonour  was  not  given  to  the 
defendant.  (193) 

Payment  of  (194)  part,  or  (195)  a  promise  to  pay  after 

Co.  had  not  indorsed  the  bill,  they  were  not  within  the  custom  of  merchants 
as  to  notice,  and  could  only  complain  to  the  extent  to  which  they  were 
damnified ;  that,  as  plaintiff  stood  merely  in  the  character  of  agent  for  them, 
and  had  done  his  whole  duty  as  such  agent,  they  could  not  throw  the  loss 
upon  him ;  and  though  plaintiff  must  be  considered  as  having  suffered  some 
injury  by  having  his  recourse  upon  Cranston  and  Co.  delayed,  he  would  only 
be  entitled  to  nominal  damages  in  that  respect,  unless  he  could  prove  actual 
damage,  and  then  his  recovery  would  be  limited  by  the  amount  of  such 
damage,  f  On  the  second  trial  it  appeared  that  plaintiff  had  received  in  the 
interval  the  amount  of  the  bill  and  interest  from  Irving  and  Co.,  yet  Lord 
Tenterden,  C.  J.,  held  plaintiff  to  be  entitled  to  nominal  damages.  See 
Mood.  &  Mai.  520.  f 

(193)  Murray  v.  /Ttn^,  5  B.  &  A.  165.  In  an  action  against  the  payee 
of  a  bill,  on  a  bond  from  him  and  the  drawer  to  pay  the  bill  in  a  month  after 
it  became  due,  if  the  acceptor  did  not,  defendant  pleaded  that  the  bill  was 
not  duly  presented  for  payment,  and  secondly,  that  defendant  had  not  doe 
notice  of  its  dishonour.  Plaintiff  replied,  that  the  acceptance  was  a  forgery ; 
and  defendant  rejoined,  that  he  did  not  know  that  when  the  bill  became  dae. 
Plaintiff  demurred ;  and,  on  argument,  the  Court  held  the  pleas  bad ;  for, 
the  condition  was  silent  as  to  the  presentment  and  notice ;  and,  had  it  beea 

ntended  that  a  neglect  as  to  presentment  or  notice  should  have  avoided  the 
bond,  the  obligors  should  have  tali^n  care  to  have  words  to  express  that 
intention. 

(194)  Vaughan  v.  Fuller ^  2  Str.  1246.  In  an  action  against  the  indorser  of 
a  note,  it  being  proved  that  defendant  had  paid  part,  Lee,  C.  J.,  held,  that 
that  made  the  proof  of  a  demand  upon  the  maker  unnecessary.  See  Lundk 
V.  RobertfOHt  Horford  v.  Wilson,  Gibbon  v.  Coggon,  Potter  v.  Raywortkf 
t  Croxon  V.  JTor/Awi,  Burgh  v.  Leffffe,  Brovmell  v.  Bonney,  Otmpbeli  v. 
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fiill  notice  of  the  default,  sofficiently  evinces  that  the  party 
could  not  have  sued  on  paying  the  bill  or  note,  and  conse- 

WeMer,  pott:  and  Chapman  ?.  Attneitt  I  Car.  &  K.  552 ;  bat  tee  Hiett 
▼.  Dmie  qf  Beaufort,  pott,  f 

(195)  Rogert  x,  Stephent,  2  T.  R.  713.     In  an  action  against  the  drawer 

of  a  foreign  bill,  an  objection  was  taken  that  there  was  no  protest ;  but  it 

spearing  tbit  defendant  bad  no  eflfects  in  the  hands  of  the  drawees  when 

the  bill  was  drawn  or  afterwards,  and  that,  on  being  pressed  for  payment  by 

p1aintiff*s  agent  after  the  bill  was  dishonoured,  he  had  said,  it  must  be  paid ; 

Lord  Kenyon  thought  a  protest  or  notice  unnecessary,  and  directed  the  jury 

to  find  for  plaintiff,  which  they  did :  a  rule  was  afterwards  granted,  to  show 

cause  why  there  should  not  be  a  new  trial,  and  it  was  stated  then,  and  upon 

the  showing  cause,  that  defendant  had  really  been  prejudiced  by  the  want  of 

notice,  to  the  amount  of  the  hiU ;  that  he  had  advanced  money  to  one  Calvert 

to  the  amount  before  the  bill  was  drawn  ;  that  Calvert  desired  him  to  draw 

on  the  drawees  as  Calvert's  agents ;  that  he  did  so,  on  a  supposition  that 

Calvert  had  effects  in  their  hands ;  that  he  afterwards  settled  with  Calvert, 

and  upon  a  reliance  that  the  bill  was  paid,  delivered  him  up  effects  to  more 

than  the  value  of  the  bill;  and  that  Calvert  was  since  insolvent;  that 

defendant  was  prepared  with  evidence  to  this  effect,  but  that  Lord  Kenyon 

delivered  it  as  his  opinion,  that  it  did  not  make  a  protest  or  notice  necessary ; 

Lofd  Kenyon  did  not  recollect  that  this  evidence  was  offered,  but  he  and  all 

the  Court  thought  it  answered  by  defendant's  admission  that  the  bill  must  be 

piid ;  because,  that  was  an  admission  that  plaintiff  had  a  right  to  resort  to 

him  upon  the  bill,  and  that  he  had  received  no  damage  by  the  want  of  notice, 

and  was  a  promise  to  pay.    The  rule  was  discharged. 

Amton  ▼.  Bailey,  Bull.  N.  P.,  276.  The  indorsee  of  a  note  presented  it 
for  payment,  but  the  maker  pretended  that  the  payee  had  promised  not  to 
indofse  it  over  without  acquainting  him,  and  so  put  off  the  indorsee  from 
time  to  time  for  three  weeks ;  at  the  end  of  that  period  the  indorsee  wrote 
twice  to  the  payee,  stating  what  he  had  done,  and  the  maker's  excuse ;  the 
payee  answered,  that  when  he  came  to  town  he  would  set  the  matter  right ; 
snd  upon  an  action  by  the  indorsee  against  the  payee,  the  jury  found  for 
plaintiff,  though  the  maker  became  bankrupt  before  the  second  letter  was 
written,  and  though  he  continued  solvent  for  three  weeks  after  the  note  was 
doe.  fSee  also  WilMner.  Jadit,  Curlewit  v.  Corfieldj  Jackuon  v.  Coilinttpott.'f 
Wilket  ▼.  Jaeke,  Peake,  202.  In  an  action  against  Jacks  as  indorser  of  a 
bill  drawn  by  Vaughan  on  Eustace  and  Holland,  it  appeared  that  notice  had 
not  been  given  to  defendant,  upon  which  plaintiff  offered  to  show  that 
Vanghan  had  no  effects  in  the  hands  of  Eustace  and  Holland  ;  ted  per  Lord 
Kenyon,  '*  That  drcnmstance  will  not  avail  plaintiff ;  the  rule  extends  only 
to  actions  brought  against  the  drawer ;  the  indorser  is  in  all  cases  entitled  to 
notice,  for  he  has  no  concern  with  the  accounts  between  the  drawer  and  the 
drawee."  Plaintiff  then  proved  a  letter  from  defendant  acknowledging  the 
debt,  and  promising  to  pay,  and  upon  that  he  had  a  verdict. 

u2 
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show,  that  the  drawer  would  not  be  entitled  to  bring  an 
action  on  paying  the  bill,  and  has  therefore  no  right  to 
insist  on  the  want  of  notice,  -p  or  of  a  neglect  to  preeoit  or 
protestj-f*  and  it  (200)  has  been  doubted  whether  the  drawer 
would  be  at  liberty  to  show  the  contrary. 

But  that  doubt  seems  to  be  unfounded.  (201) 
It  is  no  excuse  for  not  giring  notice  to  the  drawer,  that 
he  had  no  effects  in  the  drawee*s  hands  when  the  bill  was 
drawn  or  became  due,  if  he  had  efiects  on  their  way  to  the 
drawee.  (202) 


t(199)  ruzgerald  i.  Wiiiiwm,  6  Bing.  N.  C.  68.  In  an  action  against 
the  drawer  of  a  bill,  the  declaration  averred  Utat  Wane  the  drawee  had  not 
at  the  time  of  making  the  bill,  and  thence  till  and  at  the  time  of  ita  diabonour 
any  effects  of  defendant,  nor  had  defendant  any  reaaonaUe  ground  to  expect 
that  he  would  have  effects,  nor  was  there  any  consideration  lor  the  acceptance, 
nor  had  defendant  sostained  any  damage  by  reason  of  his  not  having  notice  of 
non-payment  of  the  bill.  Plea,  that  by  reason  of  defendant  not  having  notiee 
of  non-payment  he  was  damnified  in  this,  that  at  the  time  of  the  making 
Wane  promised  to  provide  for  payment,  and  indemnily  him  from  any  loos  by 
reason  of  making  the  bill.  Replication  die  i^funm.  At  the  trial  no  evidence 
vras  offered  in  support  of  the  declaration^  and  plaintiff  had  a  verdict;  and 
upon  argument  on  a  rule  for  a  new  trial  the  Court  held,  that  by  the  averment 
that  defendant  had  no  funds  in  acceptor's  hands,  plaintiff  assigned  a  sufficient 
excuse  if  he  stopped  there ;  for  if  defendant  had  no  fonds  he  was  not  damni* 
lied ;  but  after  the  issue  he  had  taken,  which  was  an  immaterial  issue,  if  he 
was  damnified  the  proof  would  have  come  more  properiy  from  defendant. 
.  Role  discharged.     See  Kemiie  v.  liiiU,  po$i.  f 

(200)  In  Rogerw  v.  Stephens,  «/e,  p.  291,  note  (195),  Mr.  J«  Ashhont 
said,  "  Admitting  the  proof  offered  had  been  given,  I  do  not  think  it  dear  it 
would  take  the  case  out  of  the  common  rule ;  for,  the  law  being  now  esta* 
blished,  that  notice  to  the  drawer  of  a  non-acceptance  is  not  necessary  where 
he  has  no  effects  in  the  hands  of  the  drawee,  when  the  plaintiff  found  the 
drawees  of  this  bill  had  none  of  the  defendant's  effects  in  their  hands,  he 
knew  he  was  not  bound  by  law  to  give  the  defendant  notice ;  he  was  not 
bound  to  take  cognizance  of  any  private  transaction  between  the  drawer  and 
a  third  person  not  appearing  on  the  face  of  the  bill." 

(201)  Bueker  v.  Hilier,  i^fras  Ex  parte  Htaih^poei,  p.  295,  note  (203) ; 
Cory  V.  Seoit,  poet,  p.  295,  n.  (204) ;  Robint  v.  GtUam,  pott,  p.  296,  n.  (206)  ; 
t  Lafitte  V.  Slatter,  poet,  p.  297,  n.  (207).  t 

(202)  BMcker  v.  HUler,  3  Campb.  217 ;  16  East,  43.  In  an  action  by  the 
indorsee  of  a  bill  against  the  drawer,  it  appeared  that  the  drawer  had  no 
effects  in  the  drawee's  hands,  but  that  he  had  shipped  goods  which  Vfere  on 
their  way  to  the  drawee :  the  drawee  refused  to  accept,  but  no  notice  thereof 
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Unless  the  drawer  get  back  those  eflfocts^  and  would 
stand  indebted  in  the  amount  to  the  drawee,  if  the  drawee 
paid  the  bill. 

It  is  no  excuse  for  not  giving  notice  to  the  drawer,  that 
he  had  no  effects  in  the  drawee's  hands,  if  the  drawer 
would  be  entitled  on  taking  up  the  bill  to  sue  either  the 
acceptor  (203) ; 

Or  any  other  party  (204). 

As,  if  the  bill  were  drawn  for  the  accommodation  of  the 
acceptor  (203), 

Or  drawn  and  accepted  for  the  accommodation  of  the 
payee,  or  a  subsequent  indorsee  (204)  ; 


was  given  to  the  drawer ;  and  it  was  insisted,  that  as  the  drawee  had  not 
received  effects  defendant  was  not  entitled  to  notice.  Lord  Ellenborough 
thought  otherwise,  as  the  drawer  was  in  expectation  that  the  goods  he  had 
shipped  would  reach  the  drawee.  Nonsuit.  On  motion  to  set  aside  the 
nonsuit,  it  did  not  appear  but  that  the  drawer  might  have  been  prejudiced  by 
want  of  notice,  and  the  rule  was  refused.    See  n.  (206). 

(203)  Ejp  parte  Heath,  2  Vez.  &.  Beam.  240;  2  Rose,  141.  Upon 
application  by  the  indorsee  of  a  bill  to  be  allowed  to  prove  against  the 
dnwer,  it  was  urged  as  an  excuse  for  not  giving  notice  of  dishonour  to  the 
drawer,  that  he  had  no  effects  in  the  acceptor's  hands,  and  was  therefore  not 
entitled  to  notice :  it  was  answered,  that  there  were  various  transactions 
between  the  drawer  and  acceptor,  and  that  the  result  of  the  transactions  was 
accommodation  to  the  acceptor ;  and,  per  Lord  Eldon,  **  If  a  bill  were 
accepted  for  the  accommodation  of  the  drawer,  and  there  were  nothing  but 
that  biU  between  them,  notice  would  not  be  necessary,  the  drawer  being,  as 
between  him  and  the  acceptor,  first  liable ;  but  if  bills  were  drawn  for  the 
accommodation  of  the  acceptor,  the  transaction  being  for  his  benefit,  there 
must  be  notice  without  effects ;  and  if  in  the  result  of  various  dealings,  the 
surplus  of  accommodation  is  on  his  side,  he  is,  with  regard  to  the  drawer,  in 
the  situation  of  an  acceptor  having  effects :  and  the  failure  to  give  notice  may 
be  equally  detrimental."  He  accordingly  directed  an  inquiry,  but  noticed, 
that  upon  the  complication  which  existed  in  the  case,  it  was  upon  the  peti- 
tioner, the  indorsee,  to  prove  there  was  not  what  the  law  calls  "  effects." 

(204)  Cory  v.  Seott^  3  B.  &  A.  619.  Indorsee  against  drawer,  on  biU 
drawn  by  defendant  on  Gordon,  and  accepted  by  him,  payable  to  defendant, 
indorsed  by  him  to  Lough,  and  by  Lough  to  plaintiff:  no  evidence  of  notice 
to  defendant ;  excuse  that  defendant  had  no  effects  in  Gordon's  hands :  answer, 
that  Lough  was  to  provide  for  the  payment,  and  that  both  Gordon  and 
defendant,  Scott,  lent  their  names  to  accommodate  him.  Abbott,  C.  J., 
thought  this  rebutted  the  excuse  from  want  of  effects ;  and  nonsuit :  and .  oa 


iSn'  J-  "Zt.*-  ^  T- — 'Vmt  if —  ""Co-  TIL 

^  'r  X  "lie  tnnv^i*'  Jad  Tir  ■iui  JCtmiimii«t^oii  of  the 
»K--'**;^ir  if  :ae  iiil  n   ciifcrfnun  ic*r«fliii»I  itner  hills  wfiich 

Z  Jt  isi  i^tmhii  "Tjr  lur  inur  aiiTus  si  tin*  «£rawer  tkit 
!m  JSiL  in  liunL  oij  -rmiia  jl  'riie  jaiii»  if  ^ne  <&wpee,  if  he 
had  msuitt  i  ir^iv^ui'.n  *jj  lav^s  ^um.  inunf^  "Liis^Lr  ami  mighe 

.L*.  J  lit  ir-t^  iT.«.n  i  sirzn  i**  ioinp^d  5:r  das  kiiigdxn, 
anil  fill!!!  'sar-n  Tr^ir?  Ji  "zm  jamfs  :f  a  ^Pifcer.  who  was  to 
par  "ill*  "f.tv^vLi  'i  'he  In-v'^i*?.    ..»" 


mc  iixj  41  'atiiT  vsriii;t  "iir  ^lainnif.  mit  auae  Hiiitn,  *iiH  Cdnn  wcrv  dear 
-tefftniiaiu  ▼.!»  «iiT.nt>«i  -n  laiur;  riir  'lad  Je  •ah.^n  up  ':ae  riilL  he  aiiciit 
'tforoim^  iar*»  mefi  l*mici*  J  lur  -iTT»ifni :  m  ipobw  -aKrwrine,  in  a  fitnacxon  in 
v>iif:i  Tanr  if  infars  lucric  Jo^fi  'lurr  lun ;    ami  x  »»  te  wa»  cncideii  to 

Jifortnn  ▼.  P^rjtp*^n/7  4  X  A.  C.  'il ).  la  bi  uniuit  acBi&it  "Jne  titAwq  of 
a  inl,  K^  inni:f>  if  "ne  iisiafiiiiiiir  !iaii  wen  zr^cn.  'xt  the  •iettiiiiwic*  b«zc  pivA- 
e«if  pri*"^  ^na^  iHfRniianc  'nmi  3o  isdiscci  3l  die  aomiii  'jf  tike  <fra«ce :  it 
a3|>n«*Arai<r,  .ui^'>**'>r,  ijac  "^  'irxwee  and  acvrep&ir  had  bcrIt  leoc  thieir 
flam#»  M  'iM  irtt  mUini^ft.  imi  'hoc  :±j!  irx^'^r  would  iherc6ire  hare  bees 
AnftJ  .Afi  'A  a  r^mi^tiy  a*'i9'  vcunaz  zhe  rxrsc  indurwi*.  had  hi*,  the  drxwcr^  P***! 
chA  "itX  ^;t«»7,  J^  hftui  ':1k>  irmt  nf  natux  sK  esimaed,  and  noiisiuted  plain^ 
uif  i  *nd  r^n  mrxa',n.  to  <»nr.«r  a.  Tcn&rt  5ar  putfn''i:f.  the  Coazt  thoo^ht  the  mm> 
fci.t  r.Thr,  a&ii  f»f  w#»d  a  r*Jc.    +  Aifi  «e  Carter  ▼.  #Tav«r,  Mt/.  boCc  (22n. 

f '20>,  Sipo*mer  ▼.  Giri&icr,  Rj.  A  )Io<mL  SI.  lodoncc  acaiast  drawer 
•f  a  Kill  a<U!«pccfl  Hy  Lmd  Oxford.  01*  the  di:»fa«7aoar  e£  which  no  aocice  had 
f>*:^n  jri9«n.  Def^n/iaat  had  pr>>Tioo5lT  accepted  two  biHs  for  a  larger  amoaat 
f  haA  rh^  <in^  in  f^'u^itioo,  for  the  acccm  mnrtation  of  Lord  Oxford,  which  Lord 
(nififd  Ka/i  a^7'>etat^,  and  which  were  lapaid.  No  mooey  paned  apon  the 
ae«*^an/re  of  tKi*  h.U.  Be^t,  C.  J.,  sai^L,  he  had  a  ciear  opicloa  that  aotiee 
waft  tM't.t%9Mr}  f  an  d/iff ndant  was  liable  ob  hb  acceptances,  and  had  therefore 
a  ngfit  to  draw  oo  L/>rd  Oxford  to  a  ereater  extent  than  this  bilL  He  reMrred 
the  prnnt,  fitjt  there  wax  a  Tprdict  for  defendant  upon  another  qoestioii.'f 

{2(tft)  Hftbm$  ▼.  Oi&*f/m,  3  Campb.  354.  To  excuse  want  of  notice  to  the 
drawer  of  a  foreign  hill,  the  drawee  prored  that  he  had  in  foct  no  funds  of 
the  drawer  in  hu  hands  from  the  time  the  bill  was  giTen  till  its  becomiBg 
due  I  but  be  said  the  liill  was  drawn  on  a  cargo  shipped  by  the  drawer  fdr 
Krff(land,  that  the  cargo  was  in  the  hands  of  a  broker  for  sale,  and  when  it 
w««  soldf  the  proceeds  were  to  be  paid  to  him  to  answer  the  bill ;  and  Lord 
K  lief  thorough  held,  that  under  these  drcnmstanoes,  as  the  bill  «as  drawn 
Ofi  ripected  funds,  the  drawer  was  entitled  to  notice:  plaintiff  then  proved 
furtice,  and  had  a  verdict. 

Aud  ice  1  Bos.  At  PuIL  655 ;  and  12  Bast,  175,  and  TAamat  v.  Ftnioft,  pott. 
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It  is  no  excuse  for  not  giving  notice  to  the  drawer  that 
he  had  no  eflects  in  the  hands  of  the  drawee,  and  knew  he 
would  not  pay,  if  he  drew  at  the  instance  of  a  person  who 
pretended  to  have  effects  in  the  drawee's  hands,  and  against 
whom,  if  he  were  forced  to  pay,  he  would  have  a  remedy 
over.  (207) 

If  the  di^wer  had  effects  in  the  hands  of  the  drawee  at 
the  time  when  the  bill  was  drawn,  it  has  been  held  he  (208) 
is  entitled  to  notice  of  non-acceptance;  although  at  the 
time  when  the  bill  was  presented  for  acceptance,  and  from 
thence  until  presentment  for  payment,  he  had  not  any. 

So,  if  he  had  effects  in  the  hands  of  the  drawee,  when 

(207)  LafiUe  v.  SUtiier,  6  Bing.  623.  In  an  action  by  indorsee  upon 
a  biU  drawn  by  defendant  on  Tebbs,  it  appeared  that  defendant  drew  it  at 
the  instance  of  Rose,  who  owed  defendant  more  than  the  amount,  and  who 
pretended  falsely  to  defendant  that  Tebbs  was  his  (Rose's)  debtor,  and  that 
Tebbs  told  defendant  some  time  before  the  biU  became  due  that  he  should 
not  be  able  to  take  it  up.  Defendant  having  had  no  notice  of  dishonour,  the 
question  was  whether  these  circumstances  excused  it.  The  Court  held  they 
did  not,  for  defendant  was  not  the  proper  person  to  pay  the  bill ;  he  might 
reasonably  expect  Rose  would  pay  it,  and  might  have  sued  him  if  he  did  not. 

(208)  Orr  v.  MaginnUj  7  East,  359.  In  an  action  by  the  payees  against 
the  drawer  of  a  foreign  bill,  payable  at  ninety  days  after  sight,  the  declaration 
averred  presentment  for  acceptance  and  refusal,  presentment  for  payment  and 
refbaal,  and  protest  for  non-payment ;  it  then  averred,  that  at  the  time  of 
making  the  bill,  and  from  thence  until  presentment  for  payment,  defendant 
had  no  effects  in  the  hands  of  the  drawees.  At  the  trial  it  appeared,  that  at 
the  time  of  drawing  the  biU,  defendant  had  effects  in  the  hands  of  the 
drawees,  but  to  what  amount  did  not  appear :  but  that  when  the  bill  was 
presented  for  acceptance,  and  thence  until  presentment  for  payment,  he  had 
not  any.  The  biU  was  only  noted  for  non-acceptance,  but  was  protested  for 
non-payment :  no  notice  of  non-acceptance  was  given  to  defendant.  Plaintiffs 
had  paid  the  amount  of  the  bill  to  an  indorsee.  They  were  nonsuited  for 
want  of  proving  protest  for,  and  notice  of,  non-acceptance.  On  motion  to  set 
aside  the  nonsuit,  Bickerdike  v.  BoUman,  and  other  cases,  were  cited  to 
ihow  that  no  notice,  and  therefore  no  protest,  was  necessary.  But  Lord 
EHenborongh  said,  that  that  case  went  on  the  ground  that  there  were  no 
effects  in  the  hands  of  the  drawee  at  the  time  when  the  bill  was  drawn ;  and  the 
other  cases  followed  on  the  same  ground ;  but  that  no  case  had  extended  the 
exemption  to  cases  where  the  drawee  had  effects  of  the  drawer  in  his  hands 
at  the  time  when  the  bUl  was  drawn,  though  the  balance  might  vary  after- 
wards, and  be  turned  into  the  opposite  scale.     Rule  refused. 
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the  bill  was  presented  for  acceptance,  it  has  been  held  he 
will  be  entitled  to  notice  of  non-acceptance  (209),  although 
he  were  indebted  to  the  drawee  greatly  beyond  the  amount 
of  such  effects. 

Notice  to  the  drawer  is  not  necessary,  though  he  had 
supplied  the  drawee  with  goods,  if  those  goods  were  si:qpp]ied 
upon  a  credit  which  had  not  expired,  and  the  drawer  could 
entertain  no  reasonable  expectation  that  the  drawee  would 
pay  the  bill  (210)  ; 

And  could  have  no  remedy  against  him  for  not  doing 
so.  (210) 

The  drawer  is  entitled  to  notice,  though  he  had  no  effects 
in  the  hands  of  the  drawee  at  the  tune  the  bill  was  drawn, 
or  at  the  time  it  was  accepted,  if  he  had  before  it  became 
due.  (211)  (212) 

(209)  BUickhan  v.  Dortn^  2  Campb.  503.  This  was  an  action  against 
the  drawer  of  a  biU  for  250/.  payable  after  sig^ht ;  of  which  acceptance  had 
been  refused :  and  to  excuse  the  want  of  notice  of  non-acceptanoe,  it  was 
proved  that  when  the  bill  was  presented,  though  the  drawer  had  effects  in  the 
hands  of  the  drawees  to  the  amount  of  1500/.,  yet  that  he  owed  them 
10,000/.  or  11,000/.,  and  that  they  had  appropriated  the  effects  to  go  in 
satisfaction  of  this  debt:  this  appropriation,  however,  was  without  the 
defendant's  privity.  Lord  Ellenborough  held,  that  a  notiee  was  necessary, 
and  nonsuited  the  plaintiff. 

(210)  Claridge  v.  Ha/Zon,  4  M.  &  S.  226.  Defendant  drew  upon  Pickford 
for  300/.  at  two  months  after  date.  The  date  was  29th  June.  Defendant 
had  supplied  Pickford  with  goods  Ui  the  amount  of  200/.,  and  between  Jane 
and  September  he  supplied  him  with  70/.  worth  more ;  but,  according  i» 
their  course  of  dealing,  the  goods  were  to  be  paid  for  by  acceptance  at  the 
end  of  the  year.  Defendant,  being  sued  by  an  indorsee,  insisted  upon  want 
of  notice :  but  on  point  saved,  the  Court  held,  that  under  the  drcumstanoes, 
as  he  had  no  ground  for  expecting  that  Pickford  would  pay  the  bill,  and  as 
notice  could  have  done  him  no  service,  he  had  no  right  to  object  to  the  want 
of  it :  and  rule  nisi  for  nonsuit  discharged. 

(211)  Hammond  v.  Dufrtnty  3  Campb.  145.  Action  against  drawer  oa 
bill  for  301/.:  proof,  that  at  the  time  the  bill  was  drawn  and  accepted 
defendant  had  no  effects  in  the  hands  of  the  drawees ;  but  it  appearing  that 
before  the  bill  became  due  he  paid  400/.  for  them.  Lord  Ellenbofongh  held 
want  of  notice  not  excused :  and  nonsuit. 

(212)  TAackray  v.  Blaekett,  3  Campb.  164.  Plaintiff  had  two  biUs  for 
1833/.  each,  drawn  by  defendant  on  Preston  and  Co.,  due  the  13th  and  20th 
of  April,  1810 ;  they  were  accepted,  but  before  they  became  doe  they  were, 
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And  it  has  been  held  that  the  drawer  is  entitled  to 
notice,  if  he  has  any  effects  in  the  hands  of  the  drawee  at 
the  time  the  bill  becomes  due.  (212) 

Though  such  effects  be  not  equal  to  the  sum  in  the 
bin.  (212) 

And  if  there  be  several  bills  in  the  hands  of  the  same 
owner,  becoming  due  on  different  days,  the  drawer  is  entitled 
to  notice  as  to  each,  though  the  effects  in  the  drawee's 
hands  be  not  equal  to  any  of  the  bills.  (212) 

And  a  neglect  to  give  notice  wiU  discharge  the  drawer  as 
to  all.  (212) 

It  is  no  excuse  for  not  giving  notice  to  the  drawer,  that 
the  bill,  before  it  became  due,  had  been  accidentally  de- 
stroyed, and  that  he  had  refused  to  give  a  new  bill  accord- 
ing to  9  &  10  Will.  III.  c.  17.  (212) 

The  drawee's  insolvency  is  no  excuse  for  not  giving 
notice.  (212) 

Though  notice  to  the  drawer  may  be  dispensed  with, 
where  it  is  shown  he  had  no  effects  in  the  hands  of  the 
drawee,  nor  any  right  to  expect  payment  by  him,  yet 
evidence  (213)  cannot  be  received  for  the  purpose  of  show- 
by  mistake,  destroyed  by  Preston  and  Co. :  plaintiff  applied  to  defendant  for 
new  biHi  in  their  stead,  according  to  9  &  10  Will.  IV.  c.  17,  but  defendant 
would  not  give  them.  Preston  and  Co.  became  insolvent  before  April,  1810, 
owing  defendant  1000/. :  the  bills  had  been  drawn  for  defendant's  accommo. 
dation,  bat  during  their  currency  defendant  came  under  engagement  for 
Preston  and  Co.,  which  created  the  debt  from  them  of  1000/.  On  the  13th 
and  20th  of  April,  1810,  payment  of  each  sum  was  demanded  of  Preston 
and  Co.  and  refused,  but  no  notice  thereof  was  given  to  defendant.  Lord 
EUenborongh  thought  defendant  entitled  to  notice  as  to  each  sum,  and  dis- 
charged by  want  thereof  as  to  each,  and  nonsuited  plaintiff,  and  B.  R.  refused 
to  set  aside  the  nonsuit. 

(213)  J>emm$  v.  Morriee,  3  Esp.  158.  In  an  action  on  a  bill,  brought  by 
an  indorsee  against  the  drawer,  it  appeared  that  no  notice  had  been  given  to 
defendant  of  non-payment  by  the  acceptor :  to  excuse  which  plaintiff  offered 
to  prove,  that,  in  fact,  defendant  had  not  been  prejudiced  by  the  want  of  such 
Dotioe.  But  Lord  Kenyon  said,  the  only  case  in  which  notice  is  dispensed 
with,  is  where  the  drawer  had  no  effects  in  the  hands  of  the  drawee.  This 
would  be  extending  the  rule  stOl  further  than  ever  has  been  done,  and  open- 
ing new  sources  of  litigation,  in  investigating  whether,  in  fact,  the  drawer  did 


^-r*-  or  cii*;2r  ta2s^  Jcra.  Tryuiriir*f*L  t^  iht  van!  of 
1-  i;-*- 

J"  »  lit  e^kSs^  fir  nrr  Tr-»^^<nTtn^  &  iill  JL  ttne  Trmfij  aisd 
fji-nir  uiTUf*  11  :a»*r  d^iwsi-  insc  int  anj^riuir  liftd  xold  the 
ccsv.'sr  lii  ""iiU'C  iiir  lakiS:  xa  ~uif  Till  jiul  xbe  drB««r  mnst, 
siiL  -liar  iiH:  M-*r*^aiir  1220.  irvsi.  xnt  arxwa  pHt  of  the 
aniiimi:  i.r  -uar  iiiiTT.ufii,    L_  r 

ijin  iiii  mnHY.  «  irv«L  iim.'^  ~:t*  3^?r^i2Pe£  It  xbe  holder 
ir  iiH:  11II  aniiii»:  im:  tm,\  t?  tt$^  ni.iiif|](  huL  jm£  reioeiTed  to 
Xi»*  ii  Jii**r  i^  iKi-.  i-«- 

Ii  »   il  r   HI  ti^rusE  T.r  aifc  ir-^iiir  mew  i^  ilie  dimvm*. 


I.  ir»»iudi3  Tnm  He  mair  a:  mUL-e  ir  nic     5f  -^riKaea  titf  r«idc«ce^ 

»  uil  iir  2ri«.^  £  DnieBr*t.  ~ajc  !*ciirs  r  ttsroiir  aw  *iif  Bc^fTCor  toM  defend- 
aic  m  cuuic  HIT  1KV  n  tiir  osisnosir  tiii»l  an^  tiifl:  br  cm  tcm  ^w  gviaeBB 
lipw-ttt  c  :  inc  ^ij£  ilII  ^i»  nn:  ittmciiisl  ior  mymeis  liH  asnif  difs  after  it 
iKsanm  au».  uur  -vk  ^rinisr  mnirr  ^r^^es;  oc  £»  ^^ssiammB^  snd  Lord  EDes-> 
VrvucL  ij^L  dsieuamii  distraiBirrKC  invn.  t^  liH  in-  ^cui  of  aotioe,  but  he 
itrjuru:  jtjuinif  errnii'*!  ^i  TTsrm'sr  Uie  i^Y  rinnsK.  a»  i*  socli  bobct  iv. 
«»vi«fl  ifr  ut  1B«:  auc  -rerdi;?  mxarcmrrj.  Ser  LaL^te  t.  SSatter^  cafe,  p. 
«f7.  iL.    liC  :  £r  /•rre  B.rnu^  1  Ikjar.  ::j :  2  M-  A  Ayr,  631S. 

ni  >  Off  T.  C^rruii.  3  £ki&.  &  PtJL  2B!>.  iBdanecf  Ksmst  die  drawer 
4if  a  *jlU.  Tk  bCH  va»  dmra  ia  Ainena  «■  CLDem.  of  Lrrerpool,  ia  frvvnir 
«f  M^jnr  9aA  Uf^joiviM.  sad  ^  them  izid?n«i  to  Bocitk  aad  Cou,  aad  it  after- 
wardi  eaae  W  |MLn  jf '»  ka»h.  It  was  dau»i  xa  1791,  aad  dnma  at  Biaety 
dvt*'  Mjrtit.  la  1  b'fO.  d«f<radaat  bariar  cftber  ci^Nts  of  Culkv's  ia  hb  bands, 
^ryMtus^  iu\  -a  witb  MiLcr  aad  Robcssoa,  aad  Booth  and  Co.,  oa  an  uider- 
iMkin%  frtm  tbegi  that  tfarr  voold  retoia  these  eflects  abcacter  it  ihoold 
apfiear  that  tber  were  exoacntcd  from  this  InlL  Collea  afterwarda  became 
bankrupt:  d^endact  vas  arrested,  and  thca  said  that  he  should  apply  to 
Culkn't  aikiignees  to  bail  him,  for  he  had  lodged  |Moperty  ia  America  to 
aniwer  tbe  bill,  aod  if  he  were  discharged  by  waat  of  notice,  he  should  pay  it 
over  to  tbem.  Acceptance  anJ  pajment  were  both  reftiaed,  bat  no  notice  waa 
ever  given  of  it  to  defendant.  Chambre,  J.,  nonsoited  plaintiff  on  the  gnnmd 
that  defendant  was  discharged  for  want  of  notice :  and  on  rule  mai  to  set 
■side  tbe  nonsuit,  and  cause  shown,  the  Court  held,  that  the  special  drcum- 
itancet  did  not  excuse  the  want  of  notice ;  that  there  was  no  fraud  in  defend- 
ant,  which  was  tbe  ground  of  the  rule  for  dispensing  with  notice ;  and  that 
wben  Miller  and  Robinson,  and  Booth  aod  Co.  were  exonerated,  which  they 
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that  on  an  apprehension  that  the  bill  would  be  dishonoured 
he  lodged  other  money,  which  he  had  of  the  drawee'^s,  in 
the  hands  of  the  indorser,  on  an  undertaking  by  the 
indorser,  that  he  would  return  it  whenever  it  should  appear 
that  he  was  exonerated  from  the  bill ;  for,  his  having  other 
money  of  the  drawee^s  does  not  entitle  him  to  apply  it  to 
the  dishonoured  bill,  unless  he  has  due  notice  of  the  dis- 
honour. 

Nor  (216)  is  it  any  excuse  for  not  giving  notice,  &c.  to 
the  drawer  of  a  bill,  if  he  had  effects  in  the  hands  of  the 
drawee,  that  the  drawee  represented  to  the  drawer,  when 
the  bill  was  drawn,  that  he  should  not  be  able  to  provide 
for  it,  and  that  the  drawer  thereby  understood  that  he 
should  have  to  provide  for  it. 

It  is  no  excuse  for  not  presenting  for  payment,  that 
defendant,  the  drawer,  told  the  holder,  the  day  the  bill 
was  due,  that  he  hoped  the  bill  would  be  paid,  that  he 
would  see  what  he  could  do,  and  endeavour  to  provide 
effects  (217); 

And  though  the  drawee  said  the  preceding  day  that  he 
had  no  effects.  (217) 

alio  were  by  want  of  notice,  the  money  deposited  with  them  belonged  to 
CnUen's  assignees.     Rule  discharged. 

N.  It  did  not  appear  that  defendant  had  got  back  the  property  which  he 
deposited,  bat  that  drcamstance  was  not  relied  on. 

(216)  Siapiet  ▼.  Okinef,  1  Esp.  332.  In  an  action  against  the  drawer  of  a 
bill,  the  defence  was,  want  of  notice ;  plaintiff  thereupon  called  the  acceptor, 
who  proved  that  when  the  bill  was  drawn  he  was  indebted  to  defendant  in 
more  than  the  amount  of  the  bill,  but  that  he  then  represented  to  defendant 
that  it  would  not  be  in  his  power  to  provide  for  the  bill  when  it  should 
become  due,  and  that  it  was  therefore  then  understood  between  them,  that 
defendant  should  provide  for  it,  and  it  was  contended  that  this  superseded  the 
necessity  of  giving  defendant  notice ;  but  Lord  Kenyon  held  it  did  not,  and 
nonsuited  plaintiff. 

(217)  Prideaux  v.  Coliier,  2  Stark.  57.  In  an  action  against  the  drawer, 
on  a  bill  due  23rd  May,  it  appeared  that  plaintiff,  the  holder,  applied  to  the 
drawee  on  the  22nd,  and  received  for  answer  that  he  had  no  effects,  but  the 
drawer  would  probably  provide  them :  the  next  day  plaintiff  saw  the  drawer, 
who  said  he  hoped  the  bill  would  be  paid,  he  would  see  what  he  could  do, 
and  endeavour  to  provide  effects :  plaintiff  did  not  present  the  bill  on  that 
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f  Nor  is  it  any  excuse  for  want  of  notice,  that  the  drawer, 
being  aware  of  the  acceptor's  insolvency,  told  an  indorser 
the  day  after  the  bill  was  dishonoured,  but  before  the  fact 
was  known,  that  he  supposed  there  would  be  no  alternative 
but  his  taking  it  up,  and  if  he  would  bring  it  to  him  he 
would  pay  the  money.  •|'  (218) 

It  has  been  holden,  that  if  the  drawer  had  no  effects  in 
the  hands  of  the  drawee,  though  the  payee  had,  and  the 
bill  were  drawn  for  accommodation  of  the  payee,  the  drawer 
is  not  entitled  to  notice ;  at  least,  that  he  is  not  entitled 
on  the  ground  of  the  payee's  effects  (219)  ; 

But,  inasmuch  as  the  drawer  of  a  bill  for  accommodation 
can,  on  paying  the  bill,  sue  the  person  for  whose  accommo- 
dation it  was  drawn,  the  drawer  would,  according  to  several 

day,  and  on  question  whether  his  neglect  was  excused,  Lord  EUenborou^ 
held  it  was  not,  and  plaintiff  was  nonsuited. 

t  (218)  Pickin  v.  GraAam,  et  al,  1  C.  &  M.  725.  Indorsee  agunst  drawers  on 
a  bill  drawn  by  their  agent  Witbam  on  one  Wragg,  and  accepted  by  him,  pay- 
able in  London.  During  the  currency  of  the  bill  Wragg  assigned  over  the  whole 
of  his  effects.  The  bill  having  been  indorsed  by  Potter,  Witham  came  to  him  in 
Yorkshire  on  the  day  after  the  bill  had  been  dishonoured,  but  before  that  htX 
could  be  known,  and  said  that  he  came  in  consequence  of  an  intimation  he 
bad  received  the  day  before  of  the  expected  dishonour  of  the  biU,  and  added, 
"  I  suppose  there  wiU  be  no  alternative  but  my  taking  up  the  bill,  and  if  yon 
will  bring  it  to  Sheffield  next  Tuesday  I  wiU  pay  you  the  money."  On  Tues- 
day he  saw  Potter,  asked  for  the  bill,  and  was  told  it  had  not  yet  come  back. 
No  notice  was  given  to  defendants  till  several  days  after.  The  Court  held, 
on  point  reserved  and  cause  shown,  that  this  conversation  having  taken  place 
before  the  fact  of  dishonour  was  known,  and  the  expressions  not  amountiDg 
to  a  distinct  promise  to  pay,  notice  was  not  dispensed  with,  and  defendaati 
were  discharged.f 

(219)  Walufyn  v.  St,  Qutntin,  1  Bos.  &  PuU.  652.  In  an  action  by 
indorsee  against  the  drawer  of  a  bill,  it  appeared  to  have  been  drawn  to 
accommodate  the  payee,  who  had  placed  secoritiea  to  raise  money  in  Uie 
hands  of  the  drawee ;  defendant  bad  no  effects  in  the  hands  of  the  drawee, 
and  no  notice  having  been  given  to  him  of  the  dishonour  of  the  biD, 
the  question  was,  whether  that  were  made  necessary  by  the  payee's 
having  effects  in  the  hands  of  the  drawee.  Eyre,  C.  J.,  directed  a  verdict 
or  defendant,  with  liberty  to  plaintiff  to  move  to  enter  a  verdict  for  him. 
After  rule  nisi  accordmgly,  cause  shown,  and  time  taken  to  conaider,  the 
Court  held,  that  defendant  was  not  entitled  to  notice.  But  poatea  to  plaintiff 
on  another  ground,    f  And  see  KembU  v.  MUU,  1  M.  &  O.  757,^ot/.t 
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decisions  (220),  be^  under  such  circumstances,  entitled  to 
notice. 

Proof  that  the  drawer  had  no  effects  in  the  hands  of  the 
drawee,  nor  any  ground  to  expect  payment  by  him,  is  no 
evidence  that  the  payee  or  any  of  the  indorsers  could  not 
have  brought  an  action  on  paying  the  bill,  and  therefore 
does  not  excuse  the  want  of  notice  to  them.  (221) 

If  the  payee  of  a  note  lend  his  name  merely  to  give  it 
credit,  and  to  enable  the  maker  to  raise  money  upon  it, 
and  knows  at  the  time  that  the  maker  is  insolvent,  it  has 
been  holden  that  he  (222)  is  not  entitled  to  notice,  and 
that  it  (222)  is  no  defence  for  him  that  the  note  was  not 
properly  presented  for  payment. 

(220)  Cknrp  T.  Scoii,  anie,  p.  295,  n.  (204) ;  Norian  ▼.  Pickering^  anU, 
tame  note,  Brman  t.  Maffefft  pattf  p.  305,  n.  (225). 

(221)  GoodaU  y.  DoUey,  anie^  p.  292,  n.  (196) ;  Wiiket  t.  Jacks,  anie,  p. 
291,  n.  (195). 

t  Carter  t.  Flower,  16  M.  &  W.  743.  In  a  declaration  against  defendant  as 
second  indoraer  of  a  note,  it  was  averred  as  an  excuse  for  want  of  notice  that 
ndther  the  makers,  nor  the  payees,  nor  any  of  them,  at  the  time  the  note  was 
niide  or  at  any  intermediate  time,  had  in  their  hands  any  effects  of  defendant, 
nor  was  there  any  consideration  for  making  the  note  or  its  indorsement  by  the 
payees,  nor  had  defendant  sustained  any  damage  by  want  of  notice.  Upon  special 
demurrer,  and  time  taken  to  consider,  Parke  and  Piatt,  Bs.,  held,  that  the 
case  of  the  indoraer  of  a  bill  stands  on  a  different  footing  from  that  of  a 
drawer,  and  that  he  is  presumed  to  know  nothing  about  the  arrangement 
between  the  drawee  and  drawer :  that  if  he  indorse  without  value  or 
effects  in  the  hands  of  prior  parties,  non  eonsiat  that  he  is  not  entitled  to 
notice,  for  he  may  have  indorsed  for  the  accommodation  of  others ;  and  as  it 
was  consistent  with  these  allegations  that  such  might  have  been  the  case  here, 
the  declaration  was  bad.  Leare  was  therefore  given  to  amend,  otherwise, 
judgment  for  defendant.*!* 

(222)  Da  Berdt  v.  Atkhuon,  2  H.  Bl.  336.  In  an  action  against  the 
payee  of  a  note,  it  appeared  that  the  note  was  not  presented  for  payment  till 
the  day  after  it  became  due,  and  that  no  notice  was  given  to  defendant  till 
five  days  after  such  presentment ;  but  it  also  appearing  that  defendant  gave  no 
value  for  the  note,  that  he  lent  his  name  merely  to  give  it  credit,  and  that  he 
knew,  at  the  time,  that  the  maker  was  insolvent,  Eyre,  C.  J.,  directed  the 
jury  to  find  for  plaintiff,  which  they  did.  A  rule  to  show  cause  why  there 
should  not  be  a  new  trial  was  afterwards  granted,  and  upon  cause  shown,  per 
Eyre,  C.  J. :  '*  If  the  maker  is  not  known  to  be  insolvent,  insolvency  vrill  not 
excuse  the  vrant  of  an  early  demand ;  but  knowledge  excludes  all  presumption, 
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But  inasmuch  as  the  payee,  in  that  case,  would,  upon 
paying  the  note,  have  a  clear  right  of  action  upon  the  note, 
against  the  maker,  it  would  seem  that  he  is  entitled  to 
notice  of  the  dishonour,  or  to  make  non-presentment  in 
time  a  ground  of  defence ;  and  it  was  soon  afterwards  held, 
that  where  the  payee  of  a  note  lent  his  name  merely  to 
guaranty  a  debt  from  the  maker,  and  expected  it  would 
not  be  paid,  and  had  desired  the  banker  at  whose  house  it 
was  payable  to  send  it  to  him  and  he  would  pay  it,  he  was 
discharged  by  a  neglect  to  present  in  proper  time  (223)  ; 

which  would  otherwise  arise  ;  here  the  money  was  to  he  raised  npon  the 
defendant's  credit ;  he  meant  to  guaranty  the  payment,  and  no  loss  could 
happen  to  him  from  the  want  of  notice."  And  pwr  BuUer,  J. :  *'  The  general 
rule  is  only  applicable  to  fair  transactions,  where  the  bill  or  note  has  been 
given  for  value  in  the  ordinary  course  of  trade ;  it  is  said  insolvency  does  not 
take  away  the  necessity  of  notice ;  that  is  true  where  value  has  been  given, 
but  no  further ;  here  the  defendant  lent  his  name  merely  to  give  credit  to  the 
note,  and  was  not  an  indorser  in  the  common  course  of  business/'  Heath  and 
Rooke,  Js.,  concurring,  the  rule  was  discharged. 

The  Court  appears  to  have  proceeded  npon  a  misapplication  of  the 
rule  which  obtains  as  to  accommodation  acceptances ;  in  those  cases  the 
drawer,  being  himself  the  real  debtor,  acquires  no  right  of  action  against  the 
acceptor,  by  paying  the  bill,  and  suffers  no  injury  from  want  of  notice  of  non- 
payment by  the  acceptor.  But  in  this  case  the  maker  was  the  real  debtor, 
and  the  payee  a  mere  surety,  having  a  clear  right  of  action  against  the  maker, 
upon  paying  the  note ;  and  therefore  entitled  to  notice  to  enable  him  to  exeii 
that  right. 

t  In  Terry  v.  Parker ^  6  Ad.  &  E.  507,  Lord  Denman  in  delivering  the 
judgment  of  the  Court,  observes,  vrith  reference  to  De  Berdt  v.  AlJtmton, 
«  But  that  case  can  hardly  be  supported,  inasmuch  as  the  defendant  was  not 
the  party  for  whose  accommodation  the  note  was  made ;  on  the  contrary,  be 
lent  his  name  to  accommodate  the  maker.  And  see  per  Cur.  in  Carter  v. 
Flower,  16  M.  &  W.  743,  an/«,note  (221).t 

(223)  NiehoUoH  v.  Gouthit,  2  H.  Bl.  609.  Gouthit  and  Burton  under- 
took to  guaranty  an  instalment  on  the  debts  of  Greens,  and  for  that  purpose 
Greens  drew  notes  payable  to  Gouthit  at  Dniry  and  Co.'s,  which  Gouthit  and 
Burton  indorsed,  after  which  they  were  delivered  to  the  creditors.  Before 
they  became  due  Gouthit  inquired  at  Drury  and  Co.'s  if  they  had  any  eflfects, 
and  on  their  saying  they  had  not,  he  desired  them  to  send  the  notes  to  him, 
and  he  would  pay  them ;  many  notes  were  accordingly  presented  and  paid, 
but  the  note  in  question  not  being  presented  tUl  three  days  after  it  was  doe, 
Gouthit  refused  to  pay  it.  Burton  had  supplied  him  with  money  to  take  up 
all  the  notes,  but  as  this  was  not  presented  when  due,  he  had  returned  the 
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and  in  a  later  case,  where  the  name  was  lent  to  give  the 
maker  credit  with  his  bankers,  the  Court  thought  notice  to 
the  payee  essential.  (224) 

And  in  a  (225)  subsequent  case,  where  a  bill  was  drawn 
for  the  accommodation  of  a  remote  indorsee,  and  the  names 
of  all  the  prior  parties  were  lent  to  him,  it  was  holden,  in 


mofiey  destined  to  pay  it.  An  action  was  brought  against  Gouthit;  and 
upon  the  trial,  Eyret  C.  J.,  thought,  as  he  knew  the  note  would  not  be  paid 
at  Drary  and  Co/s,  and  had  provided  money  for  it,  and  as  his  indorsement 
was  by  way  of  guarantee,  he  was  not  injured  by  the  delay ;  and  that  the  request 
to  send  the  notes  to  him  was  either  a  waiver  of  notice,  or  notice  by  anticipa- 
tion ;  but  on  a  rule  nisi  to  enter  a  nonsuit,  and  cause  shown,  though  he 
thought  the  justice  was  clearly  with  plaintiff,  he  thought  he  could  not 
leeover,  for  though  the  indorsement  was  by  way  of  guarantee,  it  was  liable  to 
all  the  legal  consequences  of  an  indorsement,  and  Gouthit's  promise  to  pay 
was  only  to  pay  such  as  should  be  duly  presented  at  Drury's.  Heath  and 
Booke,  Js.,  were  of  the  same  opinion,  and  the  rule  was  made  absolute. 

(224)  Smiik  and  othen  ▼.  Beekei,  13  East,  187.  In  an  action  against 
the  payee  and  indorser  of  a  note,  drawn  by  Canning,  dated  the  28th  of 
October,  1809,  and  payable  on  demand,  it  appeared  that  defendant  had  lent 
bis  name  to  this,  and  other  notes,  merely  to  enable  Canning  to  obtain  credit 
with  plaintiA,  his  bankers,  he  haying  then  Utely  stopped  payment,  which 
was  well  known  to  all  the  parties.  Plaintiffii  made  adyances  for  six  months 
vptm  these  notes,  which  adyances  they  afterwards  renewed  without  any  com- 
mnnication  with  the  defendant.  On  the  28th  of  May,  1810,  Canning  became 
bankrupt,  and  payment  firom  him  was  afterwards  demanded  and  refused ;  but 
no  notice  of  this  dishonour  was  given  to  plaintifft.  Lord  Ellenborough 
thought  a  notice  necessary,  and  therefore  nonsuited  plaintiift.  And  on  a 
motion  to  set  aside  the  nonsuit,  De  Berdt  y.  Aikinnm  was  cited ;  but  the 
Court  held  dearly  that  a  notice  was  necessary,  especially  as  the  advances  had 
been  renewed  without  the  defendant's  knowledge.    Rule  refused. 

(225)  Brown  y.  Maffty,  15  East,  216.  Action  on  a  bill  drawn  by  Whit- 
marsh  on  J.  and  H.  Neale,  payable  to  Fiander  or  order,  indorsed  by  Fiander 
to  defendant,  by  defendant  to  Cosier,  by  Cosier  to  Wood,  and  by  Wood  to 
plaintiff.  The  bill  was  drawn  for  Wood's  accommodation,  and  all  the  prior 
names  were  lent  to  him.  It  did  not  appear  that  defendant  knew  that  any 
name  yras  lent,  except  his  own.  The  bill  was  dishonoured,  but  notice  of  the 
dishonour  was  not  sent  to  defendant.  Bayley,  J.,  thought  the  notice  neces- 
nry ;  because,  if  defendant  had  paid  the  bill,  he  would  have  been  entitled  at 
least  to  have  sued  Wood,  and  therefore  nonsuited  plaintiff.  A  rule  nisi  was 
granted  to  set  aside  the  nonsuit,  and  Dt  Berdi  y.  Atkinaon^  and  Siuon  y. 
Tbn/tMOfi,  1  Selwyn's  N.  P.  357,  n.,  were  cited ;  but  on  cause  shown,  the 
Court  thought  it  clear  that  defendant  was  entitled  to  notice.  Rule  discharged. 

X 
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an  actioD  against  one  of  thoae  parties,  an  indoiser,  that  the 
latter  was  entitled  to  notice  of  the  dishonour  of  the  bill ; 
because,  upon  paying  it,  he  wonld  be  entitled  to  sue  such 
indiuraee  for  rqiaymoit. 

f  And  it  has  been  held  not  to  be  a  sufficient  excuse  of 
want  of  presentment  or  notice  against  the  indorser  of  a  note, 
to  say  that  he  had  no  eflfects  in  the  hands  of  the  maker  or 
payee,  nor  was  there  any  consideration  for  the  note,  nor 
had  the  defendant  sustained  damage  by  these  omismons;  as 
he  may  hare  indoised  for  the  accommodation  of  a  prior 
party,  in  which  event  he  would  be  entitled  to  an  action  on 
the  note.  (225)  f 

But  if  the  payee  of  a  note  lend  his  name,  and  take  effects 
of  the  drawer  to  answer  it  (226),  he  is  not  entitled  to 
notice;  because,  he  ia  the  proper  person  to  pay  it,  and 
would  be  entitled  to  no  remedy  oyer  on  making  the 
payment. 

It  is  no  excuse  for  not  giving  notice  to  the  payee,  that 
the  drawer  and  drawee  are  non-existing  persons,  and  that 
their  names  were  used  for  the  purpose  of  fraud ;  unless  the 
payee  were  privy  to  the  fraud  (227)  ; 

t  (225)  Carter  ▼.  Flower,  mUe,  p.  203,  note  (221). 

(226)  Corner  ▼.  Da  CMa^  1  Bip.  302.  Da  CosU  and  Co.  oompoimded 
with  their  creditoriy  and  to  lecore  the  composition,  drew  notes  in  fitronr  of 
defendant,  which  he  indorsed  to  the  creditors.  Defendant  took  effects  of 
Da  Costa  and  Co.,  at  the  time,  to  the  amount  of  the  composition ;  and  an 
action  being  brought  against  him  i^n  one  of  these  indorsements,  he  insisted 
that  he  had  no  notice  of  the  non-payment  of  the  note  until  fiye  weeks  after  it 
was  due ;  but  BoUer,  J.,  held  he  was  not  entitled  to  notice,  and  plaintiff  had 
aTcrdict. 

(227)  Leaeh  v.  Hewiti,  4  Taunt.  731.  Cattle  drew  a  bin  in  the  name  of 
Rogers,  Crooke,  and  Co.,  upon  Rogers  and  Co.,  83,  Lombard  Street,  payable 
to  defendant  or  order,  and  got  defendant  to  indorse  it :  there  were  no  such 
houses  as  Rogers,  Crooke,  and  Co.,  or  Rogers  and  Co.,  but  Cattle  used  thoae 
names  for  the  purpose  of  firand.  Action  against  defendant  by  a  homi  fide 
holder ;  defence,  want  of  notice :  Mansfield,  C.  J.,  told  the  jury,  that  if 
defendant  was  a  party  to  the  fraud,  he  was  not  entitled  to  notice,  but  if  he 
acted  innocently,  he  was :  the  jury  thought  he  acted  innocently,  and  nonsuit: 
and  on  motion  for  new  trial,  the  Court  held  him  entitled  to  notice,  and  rule 
discharged. 
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So  it  is  no  excuse  that  there  was  a  parol  agreement 
between  plaintiff  «id  defendant,  that  pajrment  should  not 
be  demanded  till  certain  estates  were  sold.  (228) 

"["If  a  bill  or  note  be  seized  before  it  becomes  due  under 
an  extent,  neither  the  drawers,  makers,  nor  indorsers  will 
be  discharged  by  a  neglect  to  give  notice  of  dishonour,  as 
laches  cannot  be  imputed  to  the  Crown.  (229)  f 

Upon  an  acceptance  payable  at  a  banker^s,  notice  of 
non-payment  need  not  be  given  to  the  acceptor;  for,  he 
makes  the  bankers  his  agents;  presentment  to  them  is 
presentment  to  him,  and  refusal  by  them  is  refusal  by 
him  (230) ; 

Elspecially  where  what  he  has  in  their  hands  when  the 
bill  becomes  due  is  so  much  below  the  amount  of  the  bOl, 
that  he  could  have  no  reasonable  expectation  they  would 
pay  it.  (230) 

And  it  makes  no  difference,  though  he  had  enough  in 
their  hands  when  the  bill  was  drawn.  (230) 


(228)  /Vm  t.  Hawkim,  poit ;  and  f  Adams  t.  Wordley,  po§t, 

(229)  West  on  Extents,  p.  28,  29.t 

(230)  Swdik  T.  Tkaieker,  4  B.  &  A.  200.  Drawer  against  acceptor  on  a 
bin  for  300/.,  accepted  payable  at  Messrs.  Coutts  and  Co.'s :  no  proof  was 
given  of  notice  to  defendant  wben  the  bill  was  dishonoured ;  but  it  i^peared, 
that  though  he  had  712/.  at  Coutts's  when  the  bill  was  drawn,  he  had  only 
41/.  when  the  bill  became  due,  and  on  the  ground  of  the  inadequacy  of  that 
sum  to  pay  the  bill,  Bayley,  J.,  directed  a  verdict  for  plaintiff.  On  motion 
for  a  new  trial,  Abbott,  C.  J.,  expressed  a  strong  doubt  whether  notice  need, 
in  any  case,  be  giYcn  to  the  acceptor,  because  the  banker  was  his  agent ;  but 
he  and  the  other  judges  held,  that  where  the  effects  were  insufficient,  as  here, 
notice  was  not  necessary.    Rule  refused. 

Dremckir  ▼.  Hinitm,  4.  B.  &  A.  413.  Indorsee  against  acceptor,  on  bill 
addresaed  to  defendant  at  Plymouth,  and  accepted  by  him,  payable  at  Sir 
John  Lubbock  and  Co.'s,  bankers,  London.  Plaintiff  proved  the  acceptance, 
and  presentment  at  Sir  John  Lubbock's,  but  there  being  no  evidence  of  notice 
to  defendant  of  the  bill's  dishonour,  Abbott,  C.  J.,  nonsuited  plaintiff,  with 
leave  to  move  to  enter  a  verdict  for  plaintiff:  rule  nisi  accordingly ;  and 
on  cause  shovni,  the  Court  thought  the  notice  not  necessary ;  that  the  accept- 
ance was  not  a  check  upon  the  banker,  but  merely  made  the  banker  the 
acoqrtor's  agent,  and  then  it  was  for  him  to  see  that  his  agent  did  his  duty. 

x2 
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So  upon  a  note  payable  at  a  banker^  notice  of  non-pay- 
ment need  not  be  given  to  the  maker.  (231) 

A  person  who  has  once  been  discharged  by  laches  from 
his  liability  on  a  bill  or  note,  is  always  discharged.  And, 
therefore,  where  two  or  more  parties  to  a  bill  or  note  have 
been  so  discharged,  but  one  of  them,  not  knowing  of  the 
laches,  pays  it,  he  pays  it  in  his  own  wrong,  and  (232) 
cannot  recover  the  money  from  another  of  such  parties. 

(231)  Pearte  v.  Pemderthy,  3  Cunpb.  261.  Action  against  the  maker  of 
a  note  payable  at  Were,  Bruce,  and  Co.'s :  the  place  of  payment  bdng  i 
material  part  of  the  instrument,  it  was  urged  that  defendant  should  hare  hsd 
notice  of  the  note's  dishonour ;  for  the  answer  being  "  not  sufficient  effects,'' 
showed  there  were  some  effects  there.  Lord  Ellenborough  thought  notke 
unnecessary,  and  Tcrdict  for  plaintiff. 

(232)  Roicowe  ▼.  Hardy,  12  East,  434.  Acceptance  of  a  bill  was  refused: 
of  this,  however,  the  holders  gave  no  notice ;  but  when  the  bOl  became  due, 
they  again  presented  it  for  payment,  and  that  being  refused,  they  caUed  upoa 
plaintiff,  an  indorser,  for  payment,  and  he,  being  ignorant  of  their  laches,  paid 
it.  He  now  sued  defendant  as  his  indorser,  who  set  up  the  laches  of  the 
holders  as  a  defence ;  and  plaintiff  was  nonsuited.  On  motion  to  set  sside 
this  nonsuit,  it  was  urged,  that  plaintiff  ought  not  to  be  prejudiced  by  the 
laches  of  subsequent  holders,  of  which  he  was  ignorant,  without  the  meaoi  of 
information.  But  the  Court  held  that  his  ignorance,  which  had  prefented 
his  availing  himself  of  this  laches  as  a  defence,  could  not  alter  or  rerive  the 
liability  of  defendant,  who  had  been  diKharged  by  the  same  laches. 
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CHAPTER  VIII. 

Pmfnunt — to  whom. 

If  the  Proprietor  die,  p.  309. 

become  Bankrupt,  p.  309. 

be  under  Age,  p.  309. 

Coverture,  p.  310. 

Bankrupt,  p.  310. 

Customer,  where  the  Bill  or  Note  i»  in  hie  Banker^ e 

Honda,  p.  312. 
In  ease  of  forged  BiU,  p.  312. 
though  with  genuine   Signa- 
ture, p.  315. 

upon  unwarranted  Signature  by  Procuration, 


p.  316. 

Where  a  Banket^s  Name  is  written  across,  or  there 
ts  any  other  Circumstance  to  guard  against  tm- 
proper  Payment,  p.  316. 
— by  whom. 

Bankrupt,  p.  317. 

Stranger. — For  Honour,  p.  317. 

— when. 

Before  Protest,  p.  318. 
Before  Due,  p.  318. 

Payment  should  be  made  to  the  (1)  proprietor  of  the  bill 
or  note,  or  to  some  person  authorized  by  him  to  receive 
payment. 

If  the  proprietor  die,  payment  should  be  made  to  his 
personal  representative ;  if  he  become  bankrupt,  to  his 
assignees ;  if  he  be  an  infant,  to  his  guardian ;  and  pay- 
ment to  the  (2)  infant  himself  may,  under  circumstances, 
be  good ;  at  least  if  it  be  beneficial  to  him. 

(1)  Pothier,  pi.  164.    f  See  Field  t.  Carr,  post,  p  312,  note  (9).t 

(2)  See  Pothier,  pi.  166,  and  ante,  p.  47 ;  fand  1  P.  Wmi.  285.t 
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Where  payment  is  made  to  an  execotor  having  probate, 
the  payment  wiD  be  a  good  discharge  to  the  person  making 
it,  though  the  will  be  reaDy  a  forgery.  (3) 

In  the  case  of  a  married  woman,  payment  should  be 
made  to  (4)  her  husband. 

Payment  to  a  bankrupt  before  the  date  and  issuing  of  a 
fiat  against  him,  wiD  be  (5)  good,  if  made  bona  fide,  and 
without  notice  of  any  act  of  bankruptcy :  and  payment  by 
the  drawee  of  a  biD,  drawn  by  a  trader  after  a  secret  act  of 
bankruptcy  (6),  and  accepted  by  the  drawee  bona  fide^  and 


(3)  A  tea^  JIde  ptjmflit  of  a  debt  to  a  penon  iHio  has  the  probate  of  a 
will  purporting  to  be  the  creditor's^  win  discharge  the  debtor,  if  the  creditor 
be  dead,  though  the  win  afterwards  ton  out  to  be  a  forgery,  and  the  probate 
be  annnned  on  that  ground ;  became  snch  payment  is  made  on  the  authority 
of  the  probate :  but  it  is  otherwise  (per  Ashhnrst  and  Boiler,  Js.)  if  the 
creditor  be  living,  because  in  such  case  the  probate  is  a  mere  nulUty.  AiUm 
▼.  Dmrndas,  3  T.  R.  125. 

(4)  See  Commor  ▼.  MarHM^  mUe,  p.  143,  n.  (48),  and  BarUm  ▼.  BiMkop^ 
&mte,  p.  48,  n.  (9). 

(5)  By  1  Jac  I.  c  15,  s.  14,  it  is  provided,  '*  That  no  debtor  of  the  bank- 
mpt  be  hereby  endangered  for  the  payment  of  his  or  her  debt,  truly  and  bomd 
Jide,  to  any  such  bankrupt,  before  such  time  as  he  shaU  understand  or  know 
that  he  is  become  a  bankrupt." 

And  by  6  Geo.  IV.  c.  16,  s.  82,  "  All  payments  reaUy  and  tenJ  Jide  made, 
or  which  shaU  hereafter  be  made,  to  any  bankrupt  before  the  date  and  issuing 
of  the  commission  (fiat,  1  &  2  Wm.  IV.  c.  56,  s.  12,)  against  such  bankrupt, 
shaU  be  deemed  talid,  notwithstanding  any  prior  act  of  bankruptcy,  by  such 
bankrupt  committed ;  and  such  creditor  shall  not  be  liable  to  refund  the  same 
to  the  assignee  of  such  bankrupt,  provided  the  person  so  dealing  with  the  said 
bankrupt  had  not,  at  the  time  of  such  payment  to  such  bankrupt,  notice  of 
any  act  of  bankruptcy  by  such  bankrupt  committed." 

And  by  6  Geo.  IV.  c.  16,  s.  83,  '*  The  issuing  of  a  commission  (flat)  shaU  be 
deemed  notice  of  a  prior  act  of  bankruptcy  (if  an  act  of  bankruptcy  had  been 
actually  committed  before  the  issuing  the  commission),  if  the  adjudication  of 
the  person  or  persons  against  whom  such  commission  (fiat)  has  issued  shaU  have 
been  notified  in  the  London  Gazette,  and  the  person  or  persons  to  be  affected 
by  such  notice  may  reasonably  be  presumed  to  have  seen  the  same." 

See  on  sect.  82,  IFt7/tff  ▼.  Bmk  qfBnffiend,  4  Ad.  &  E.  21. 

(6)  WilHnM  ▼.  Caee^,  7  T.  R.  711.  A  lisctor  was  indebted  to  his  principal 
in  222/.  18t. ;  the  principal  committed  an  act  of  bankruptcy,  and  drew  on  his 
factor  for  222/.  18«. ;  t)ie  factor  did  not  know  of  the  act  of  bankruptcy,  and 
accepted  the  bills :  before  they  became  due,  a  commission  issued,  notwith- 
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without  notice  of  any  act  of  bankruptcy,  will  perhaps  be 
protected,  though  the  bill  do  not  become  due  until  it  is 
notorious  that  a  fiat  against  him  has  issued.  The  accept- 
ance, which  creates  an  obligation  to  pay,  was  within  the 
protection  of  1  Jac.  I.  as  much  as  actual  payment,  and  it 
is  probably  under  the  protection  also  of  6  6.  IV.  c.  16. 
8.  82 ;  for  at  all  events  of  2  &  3  Vict.  c.  29  .f  (7) 

And  payment  to  a  bankrupt,  or  accepting  on  his  account, 
even  after  a  fiat  issued,  will  be  as  much  protected  as  a  pay- 
ment  before,  if  the  parly  paying  or  »,cepti„g  knew  notUng, 
and  had  not  the  means  of  knowing,  of  such  fiat.  (8) 

And  payments  to  a  bankrupt  are  entitled  to  a  different 
consideration  from  payments  by ;    vacating  the    former 

itandiog  which  the  factor  paid  them ;  the  assignees  sued  the  factor  for  the 
222/.  18#. ;  and  on  a  case  leserred,  insisted  that  though  the  statute  (1  Jac.  I. 
c.  15,)  would  protect  a  payment  hefore  notice  of  the  hankniptcy,  it  would  not 
a  mat  aooeptanoe.  8ed  per  Lord  Kenjon,  the  statute  ought  to  receiye  a 
liberal  construction ;  giying  goods  in  exchange  would  have  heen  a  payment, 
thon^  not  in  money ;  and  so  is  giving  an  acceptance,  if  the  bill  be  paid 
when  due.    The  other  judges  concurred,  and  plaintiff  had  judgment. 

t  (7)  By  2  &  3  Vict.  c.  29,  All  contracts,  dealings,  and  transactions  by  and 
with  any  bankrupt,  really  and  bondjlde,  made  and  entered  into  before  the  date 
and  issuing  of  the  fiat  against  him,  shall  be  deemed  to  be  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy  by  such  bankrupt  committed,  provided  the 
penon  or  persons  so  dealing  with  such  bankrupt  had  not  at  the  time  of  such 
contract,  dealing,  or  transaction,  notice  of  any  prior  act  of  bankruptcy  by  him 
committed ;  and  provided  also,  that  nothing  therein  contained  shall  be  deemed 
or  taken  to  give  Talidity  to  any  payment  made  by  any  bankrupt,  being  a 
frandnlent  preference  of  any  creditor.  As  to  whether  this  clause  has  any 
operation  in  the  case  of  a  simple  payment  of  money,  see  per  Alderson,  B., 
Thtrquand  ▼.  Venderplankj  10  M.  &  W.  194.t 

(8)  Sowerby  v.  BrooiMf  4  B.  &  A.  523.  On  7th  October  a  commission 
issued  against  Carbutt,  but  it  vn»  not  gazetted  till  5th  November.  30th 
October,  Sowerby  accepted  a  bill  drawn  on  him  by  Carbutt  for  95/.  4«.,  a  sum 
he  owed  Carbutt :  he  had  no  reason  to  suppose  at  that  time  that  the  com- 
ndssion  had  issued,  or  that  Carbutt  was  a  bankrupt  or  insolvent.  Carbutt's 
assignees  sued  Sowerby  for  the  old  debt,  and  he  relied  on  his  acceptance, 
which  he  paid  when  due,  as  a  discharge :  the  Court  of  Common  Pleas  thought 
it  no  discharge,  on  the  ground  that  the  issuing  of  the  commission  was  notice 
to  all  the  world  of  the  bankruptcy ;  but  the  facts  being  stated  in  a  special 
venliet,  the  Court  of  King's  Bench,  on  error,  thought  otherwise,  and  reversed 
the  judgment.    fSee  also  Willii  v.  BanJk  iff  BngUmd,  4  Ad.  &  E.  21.t 
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makes  the  party  pay  twice,  vacating  the  latter  only  puts 
one  creditor  on  the  same  footing  with  the  rest. 

Payment  to  a  customer,  where  a  dishonoured  bill  or 
note  is  in  the  hands  of  his  banker,  will  destroy  all  claim 
upon  it  by  the  banker,  if  the  banker  carry  it  to  the  cus- 
tomer's debit  as  soon  as  it  is  dishonoured,  and  the  subse- 
quent payments  by  the  customer  cover  «id  discharge  such 
debit.  (9) 

Especially  if  the  accounts  between  the  customer  and 
banker  be  continued  for  a  long  space  of  time,  and  the 
banker  never  notice  such  bill  or  note.  (9) 

And  if  the  banker  upon  the  bankruptcy  of  the  customer 
prove  his  balance  against  him,  and  in  the  exception  as  to 
securities  be  silent  as  to  this.  (9) 

Before  a  drawee  pays  a  bill  he  has  not  accepted,  and 
before  a  banker  pays  a  bill  accepted,  payable  at  his  house, 
he  should  be  satisfied  that  the  signature  importing  to  be 
the  drawer's  is  genuine.  (10) 


(9)  Field  ▼.  Carr,  6  Bingh.  13.  Defendant  was  the  acceptor  of  two  biUi 
due  22nd  February,  1823,  payable  to  Crawsbaw.  Crawahaw  indorsed  tbem 
to  plaintiffs,  his  bankers,  who  entered  them  to  his  credit;  they  were  dis- 
honoured, and  plaintifik  then  carried  them  to  Crawshaw's  debit.  Defendant 
paid  Crawsbaw  the  amount  in  April,  1823,  but  the  bills  remained  with  plain- 
tiffs.  Crawsbaw  made  payments  to  plaintifik  far  exceeding  the  debit  of  these 
bills,  and  balances  were  struck  between  plaintifh  and  Crawsbaw  at  the  end  of 
1823,  1824,  and  1825,  and  these  biUs  were  not  noticed.  April,  1826,  Craw- 
sbaw  became  bankrupt,  and  plaindfi^  proved  under  his  commission ;  and,  in 
the  exception  as  to  securities,  stated  that  they  had  no  security  save  and  exoqit 
certain  other  bills,  not  these.  In  1827,  plaintiff  called  upon  defendant  to 
pay  these  acceptances,  and  brought  this  action :  defendant  was  anrprised  at 
the  trial,  and  plaintiffs  had  a  yerdict :  but  upon  affidavits  disclosing  the  state 
of  accounts  between  plaintifib  and  Crawsbaw,  and  some  other  matten  on 
which  the  surprise  consisted,  the  Court  held,  that  though  the  payment  alone 
would  not  have  discharged  defendant,  yet  if  the  payments  by  Crawsbaw 
would  extend  to  wipe  out  the  item  of  debit  upon  these  bills,  which  they  dearly 
did,  these  bills  were  to  be  considered  as  paid,  and  a  new  trial  was  acooidin^ 
granted  fAs  to  the  appropriation  of  payments,  see  Hetmiktr  ▼.  Win, 
4  Q.  B.  792.t 

(10)  Price  V.  Neale,  3  Burr.  1354  ;  Blackst.  390.    Two  forged  bUk  were 
drawn  upon  plaintiff,  which  he  accepted  and  paid :  on  discovering  the  foigeiy 
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If  it  be  not,  he  will  not  be  entitled  to  recover  back  the 
money.  (10) 

At  least  he  wiU  not,  unless  he  discover  the  forgery, 
and  give  notice  thereof  the  same  day.  (10) 

A  discovery  and  notice  the  following  day  will  be  too 
late.  (10) 


he  taroiigbt  this  actioii  for  money  had  and  receiTed  to  reoorer  hack  the 
money;  hat  on  a  caie  resenredt  the  Comt  held  it  would  not  lie;  and  Lord 
Mansfield  said,  "  It  was  incumhent  en  him  to  have  heen  satisfied,  hefore 
he  accepted  or  paid  them,  that  the  hills  were  in  the  drawer's  hand :"  and  in 
Smiik  T.  Cki$t9r,  1  Term.  Rep.  655,  Boiler,  J.,  says,  ''When  a  hill  is  pre- 
sented for  acceptance,  the  acceptor  looks  to  the  hand-wiiting  of  the  drawer, 
which  he  is  afterwards  prednded  from  disputing,  and  it  is  on  that  account 
that  he  is  liable,  even  though  the  hill  is  forged." 

SmUth  ▼.  Mercer,  6  Taunt.  76.  A  bUl  was  drawn  on  Eyans,  payable  to 
Temple,  indorsed  by  him  to  Le  Souef,  and  by  Le  Souef  to  defendants: 
defendants  indorsed  it,  that  their  correspondents  in  town  might  get  it  paid : 
it  had  upon  it,  when  defendants  took  it,  this  acceptance,  **  Smith,  Payne,  and 
Smiths,  Maurice  Bvans."  This  was  a  forgery ;  but  defendants  did  not  know 
it :  when  the  bill  became  due.  Smith,  Payne,  and  Smiths  paid  it,  but  at  the 
end  of  a  week  they  discoyered  the  forgery,  and  gaye  notice  thereof  to 
defendants,  and  on  their  refusal  to  refund  the  money,  brought  an  action  for 
money  had  and  receiyed.  On  a  special  case,  Chambre,  J.,  thought  plaintifb 
entitled  to  recoyer,  because  defendants,  by  indorsing  the  bill  with  the  forged 
acceptance  thereon,  had  impliedly  youched  for  its  authenticity,  and  because 
there  was  no  blame  or  negligence  imputable  to  pUdntifik,  and  it  was  against 
conscience  in  defendants  to  keep  their  money,  for  which  they  got  nothing ; 
bat  the  other  Judges  thought  plaintiffs  not  entitled :  DaUas  and  Heath,  Js., 
became  it  was  plaintiffs'  duty  to  know  their  customer's  hand  before  they  paid 
the  bill;  and  Gibbs,  C.  J.,  because  plaintUb'  conduct  had  preyented  notice 
to  those  parties  defendants  might  haye  sued,  and  had  therefore  destroyed  the 
remedy  against  them.    Postea  to  defendants. 

Oeeke  y.  MoMterman,  9  B.  &  C.  902.  A  bill  importing  to  be  drawn  upon 
Sewell  and  Cross,  due  24th  May,  had  upon  it  a  forged  acceptance  in  the  name 
of  Sewell  and  Cross,  making  it  payable  at  Cox  and  Biddulph's,  bankers, 
London:  defendants,  who  were  also  London  bankers,  receiyed  it  from  a 
customer,  Saunderson  and  Co.,  and  presented  it  for  payment  on  the  24th. 
Plaintiffs,  belieying  the  acceptance  to  be  genuine,  paid  the  bill ;  but  next  day 
discoyered  the  forgery,  and  about  one  o'clock  on  that  day  they  gaye  notice 
thereof  to  defendants,  to  Saunderson  and  Co.,  and  to  the  indorsers.  Defend- 
ants haying  refosed  to  return  the  money,  plaintUft  sued  them :  the  jury  found 
a  special  yerdict,  and  upon  argument  it  was  insisted,  that  as  the  mistake  was 
discoyered  by  plaintiflb  in  time  for  giying  the  proper  notices,  to  preyent  any 
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Nor  can  he  charge  the  supposed  drawer  or  acceptor 
with  the  amount. 

And  a  man  lAo  pays  for  b(»ionr,  most  be  satisfied  that 
the  name  of  the  person  for  whose  honour  he  pays  is 
genuine :  otherwise,  he  will  not  be  entitled  to  charge  the 
amount  against  his  principal ;  nor  can  he  recov^  back  the 
money  unless  he  discover  lus  mistake  and  give  notice 
thereof  the  same  day.  (11) 

And  before  any  change  of  circumstances.  (11) 

But  if  he  make  the  discovery,  and  give  notice  thereof  the 
same  day,  «id  before  any  change  of  circumstances,  he  may 
recover  back  the  money.  (11) 

Especially  if  the  person,  to  whom  he  made  the  payment, 
brought  him  the  bill  upon  the  supposition  that  the  sig- 
nature was  genuine.  (11) 

And  it  will  be  no  bar  to  his  claim  for  restoration  of  the 
money,  that  he  had  struck  out  the  names  of  several  in- 
dorsers.  (11) 

But,  he  may  be  liable  for  whatever  daoiages  that  striking 
out  occasions.  (11) 

of  the  parties  to  the  hill  from  heing  discharged,  they  had  a  right  to  recoyer 
hack  the  money :  hut,  on  time  to  consider,  the  Court  considered  it  dear 
that  the  holder  of  a  hill  was  entitled  to  know  on  the  day  it  hecame  due 
whether  the  hill  wu  to  he  considered  as  honoured  or  not,  and  that  if  he  were 
suffered  throughout  that  day  to  suppose  it  was  honoured,  it  was  too  late  the 
next  day  to  tell  him  it  was  not.  Judgment  for  defendant,  f  See  JoMmon 
Y.  Windie,  ante,  p.  138,  note  (37).t 

(11)  Wilkinaon  t.  Johnton,  3  B.  &  C.  428.  Three  bills,  with  an  indorse- 
ment in  the  name  of  A.  Heywood,  Sons  and  Co.,  heing  dishonoured,  tlie 
notary  carried  them  to  plaintiiiii,  the  London  hankers  of  A.  Heywood,  Sons 
and  Co.,  that  they  might  take  them  up  for  the  honour  of  A.  Heywood,  Sons 
and  Co.,  which  they  did  immediately,  at  about  11  a.m.  Plaintiff^  cancelled 
the  names  of  erery  indorser  subsequent  to  the  name  of  A.  Heywood,  Sons  and 
Co.,  by  running  the  pen  through  them,  as  soon  as  they  paid  the  biUs.  But 
plaintiiA  Tcry  soon  discoTered  that  the  indorsements  were  forged,  and  before 
one  a.m.  they  gave  notice  to  Smith  and  Co.,  defendants'  agents,  by  whom 
the  notary  had  been  employed,  and  who  had  received  the  money,  and 
demanded  the  money  back,  and  on  non-payment  sued  defendants.  Case  and 
two  arguments,  and  after  time  to  consider,  the  Court  held  plaintifls  entitled 
to  recover :  they  were  not  alone  to  blame ;  part  of  the  fault  was  in  defend- 
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And  whoeyer  pays  a  bill  should  be  satisfied  it  is,  in  all  its 
parts,  genuine :  if  it  be  not,  he  will  pay  it  at  his  peril,  and 
will  lose  his  remedy  against  the  party  on  whose  account  he 
pays  it.  (12) 

Thus,  if  a  banker  pay  a  check  which  has  the  genuine  sig- 
nature of  his  customer,  he  will  not  be  entitled  to  charge  it 
against  his  customer,  if  the  amount  has  been  altered  by 
forgery  since  the  customer  issued  it.  (12) 

And  it  will  give  the  banker  no  claim,  though  the  cus- 
tomer drew  it  for  a  sum  below  what  drafts  on  bankers  are 
usually  drawn  for,  and  lent  it  to  a  friend.  (12) 

But  if  a  bill  be  drawn  in  a  careless  and  informal  mode, 
and  that  mode  facilitates,  and  perhaps  suggests,  the  com- 
mission of  the  forgery,  the  customer,  and  not  the  banker, 
shall  bear  the  loss.  (13) 

antt'  Botaiy,  who  brought  the  bills  to  them  as  genuine,  and  thereby  led  them 
into  the  mistake ;  they  corrected  the  mistake  in  time  to  prevent  any  party  to 
the  bills  being  discharged  by  want  of  notice,  and  before  the  situation  of  any 
of  the  parties  coald  have  been  altered ;  the  cancelling  the  indorsements, 
being  by  mistake,  did  not  vacate  them ;  the  indorsers  might  still  be  sued,  and 
if  such  cancellation  caused  damage  or  additional  expense  to  any  one,  it  might 
make  plaintift  liable  to  bear  that  damage ;  but  that  damage  would  not  neces- 
asrfly  extend  to  the  whole  amount  of  the  bUls,  and  therefore  was  no  defence 
to  the  action.    Postea  to  plaintift. 

(12)  Haii  ▼.  Puller,  5  B.  &  C.  750.  Plaintiff  lent  Wagstaffe  a  cheque  on 
plaintiff's  bankers,  defendants,  for  3/. :  W.  altered  the  3/.  into  200/.,  and 
defendants  paid  it.  They  insisted  on  charging  plaintiff  with  the  200/. ;  and, 
on  case,  it  was  urged  that  plaintiff  should  not  have  drawn  on  his  banker  for 
so  small  a  sum  as  3/.,  and  that  the  forgery  was  such  that  common  observation 
would  not  have  detected  it.  This  was  true ;  but  the  Court  said,  it  did  not 
appear  defendants  had  ever  prohibited  plaintiff  from  drawing  for  so  low  a  sum, 
and,  hard  as  the  case  might  be,  defendants  had  authority  to  charge  against 
plaintiff  such  sums  only  as  plaintiff  had  ordered  him  to  pay,  and  here  plaintiff 
had  only  ordered  him  to  pay  3/.    Postea  to  plaintiff. 

(13)  Fmmg  v.  Oroiet  4  Bing.  253.  Young  left  a  blank  cheque  on  defend- 
ants, his  bankers,  with  his  wife,  duly  signed  by  him,  that  she  might  fill  in  sum 
and  date  according  to  what  she  might  want.  She  wanted  50/.  2».  3J.,  and 
by  her  orders  Worcester,  one  of  Young's  clerks,  filled  it  up  accordingly  and 
showed  it  her,  and  she  directed  him  to  get  it  cashed  by  defendants.  In  filling 
up  the  cheque  Worcester  wrote  the  word  fifty  with  a  small  initial,  and  left 
sufficient  space  on  the  left  side  for  introducing  any  additional  word,  and  he 
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As,  if  in  the  fint  word  for  the  amount  a  small  letter  be 
need  instead  of  a  capital  one,  and  space  be  left  for  prefinng 
a  previoas  word;  and  where  the  amount  is  specified  in 
figores,  space  be  left  where  a  previous  figure  may  be  intro- 
duced, and  the  bill  be  left  in  the  possessioD  of  the  person 
by  whom  the  words  and  figures  to  denote  the  sum  were 
writtod,  and  by  whom  the  forgeiy  was  afterwards  com- 
mitted. 

Whoi  any  of  the  sigQatures,  through  which  the  right  to 
paymoit  is  conveyed  (14),  inqwrt  to  be  by  procuration,  -f*or 
are  written  by  third  perscNosf  (1 5),  the  person  paying  should 
satisfy  himself  the  procuration  was  such  as  to  warrant  the 
signature.  Otherwise  it  may  be  at  his  peril  if  he  make  the 
payment. 

And  he  should  see  that  none  of  the  indorsements  are 
restrictive.  (16) 

If  the  drawer  of  a  check  write  across  it  the  name  of  the 
banker  of  the  party  to  whom  he  pays  it,  it  may  be  at  the 


wrote  the  figuret  w  as  to  leave  space  on  the  left  nde  for  any  additional 
iignre,  and  hefore  pfesenting  it  Woreester  pat  **  three  hundred  and  *'  hefore 
the  word  **  fifty,"  and  a  3  hefore  the  5,  so  as  to  make  it  a  cheque  for 
350/.  2s.  3iL  Defendants  paid  it  as  such.  Plaintiff  would  not  allow  that 
payment,  and  sued  for  his  halanee.  The  cause  was  refened ;  sad  the  arbi- 
trator found  that  there  was  gross  n^^igenoe  in  suiforing  Worcester  to  hn^ 
pnwwfiriffn  of  the  draft,  drawn  as  that  draft  was,  in  his  handwriting,  and  with 
such  spaces  not  filled  iqp  so  as  to  exclude  all  chance  of  detecting  the  forgeiy ; 
and  that  plaintiff  ought  to  bear  the  loss  unless  the  Court  should  think  that 
opinion  wrong,  in  which  event  he  awarded  that  defendants  shoi^d  pay  300/. 
After  sigument  the  Court  discharged  a  rule  nisi  that  defendants  should  pay 
that  sum. 

(14)  See  Bnt  India  C&mpamy  ▼.  DriUom,  «■/«,  p.  82,  note  (101). 

t  (15)  JTfeam  T.  FUiem,  7  M.  &  Gr.  513 ;  Jokmum  t.  WmdU,  3  Bing.  N.  C. 
225,  m/t,  p.  138,  note  (37).t 

(16)  See  Anehtr  y.  Bamk  ^Sm§tmd^  «•/#,  p.  134,  n.  (25),  Sigommty  ▼. 
Uojfd,  «/«,  p.  133,  n.  (24).  f  If  any  previous  indoiaement  were  in  blank, 
subsequent  indorsement,  though  expressed  to  be  restrictiTe,  would  not  restrain 
the  negotiability  of  the  instrument,  and  therefore  need  not  be  regarded.  See 
WM§r  ▼.  Maedomald^  17  J.  Ex.  377,  June  8th,  18  !8.  The  text  must 
therefore  be  read  in  its  strict  sense  as  relating  only  to  those  indorsements 
which  are  actuaUy  restrictivcf 
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peril  of  the  person  paying  it  if  he  pay  it  to  any  person  but 
that  banker.  (17) 

And  if  the  party  to  whom  the  drawer  pays  it  have  two 
accounts  at  his  banker^  one  in  his  own,  and  the  other  in  a 
representative  character,  and  the  check,  though  niade  to 
him  or  bearer,  speak  of  him  as  in  his  representative  charac- 
ter, it  will  be  for  a  jury  to  say,  whether  such  banker,  if  he 
receive  the  money,  can  carry  it  to  his  customer's  separate 
account.  (17) 

Payment  hy  a  bankrupt,  really  and  hon&  fide  made  in 
respect  of  a  (18)  bill  or  note  before  the  date  and  issuing  of 
a  fiat  against  him,  will  be  valid ;  provided  the  party  paid 
were  ignorant  of  any  act  of  bankruptcy  having  been  com- 
mitted by  such  bankrupt. 


(17)  Stewart^  auignee  qf  Paytu  ▼.  Let  mtd  othen,  Mood.  &  M.  158. 
CitMftthwaite  and  Stewart  were   assignees  of   Payne.      Farebrother  gave 

rosBthwaite,  as  one  of  sach  assignees,  a  cheque  for  792/.  6f .  Ad,,  payable  to 
''Messrs.  Crossthwaite  and  Stewart,  assignees  of  Payne,  or  bearer/'  and 
Fsrebrotber  wrote  the  name  of  Lee  and  Co.,  the  bankers  of  the  assignees, 
across  the  cheque.  Crossthwaite  had  another  account  with  Lee  and  Co.,  as 
sunriring  partner  of  Wilkinson,  and  his  son  brought  the  cheque  to  Lee 
and  Co.,  and  directed  them  to  carry  the  money  to  that  account,  which  they 
did,  and  they  paid  bills  to  a  greater  amount  for  Crossthwaite.  Upon  action 
by  the  other  assignee  to  recover  the  amount,  Lord  Tenterden  told  the  jury 
that  if  the  precaution  of  writing  "Lee  and  Co."  across  the  cheque  were 
saffident  information  to  them  to  what  account  the  money  was  to  be  applied, 
they  would  be  answerable  for  not  so  applying  it ;  that  this  was  a  question  of 
mercantile  usage  for  the  jury  to  decide,  and  if  Lee  and  Co.  ought  to  have 
known,  from  the  form  of  the  cheque,  and  the  banker's  name  across  it,  that  it 
was  properly  ^iplicable  only  to  the  account  of  the  assignees,  they  must  find  a 
verdict  for  plaintifik.    The  jury  found  for  defendants. 

(18)  By  6  6.  IV.  c.  16.  s.  82,  "  All  payments  really  and  bond  fide  made, 
or  which  hereafter  shall  be  made  by  any  bankrupt,  or  by  any  person  on  his 
behalf,  befbre  the  date  and  issuing  of  the  commission  against  such  bankrupt, 
to  any  creditor  of  such  bankrupt,  such  payment  not  being  a  firaudulent  pre* 
ferenee  of  such  creditor,  shall  be  deemed  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed:  provided  the  said  person  so 
dealing  with  the  said  bankrupt  had  not,  at  the  time  of  such  payment  by  such 
bsnkrupt,  notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed." 

And  see  6  6.  lY.  16.  s.  83,  m/e,  note  (5) ;  f  and  2  &  3  Yict.  c.  29,  mUe^ 
p.  31L  note  (7).t 
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After  a  foreign  bill  has  been  protested  for  non-payment, 
any  person  may  pay  it  (under  protest)  for  the  (19)  honour 
of  the  drawer  or  of  an  indorser;  and  he  is  entitled  to 
demand  repayment,  not  only  from  the  perscni  for  whose 
honour  he  made  the  payment,  bat  from  (20)  all  other 
parties  who  are  liable  to  that  person. 

But  a  person  must  not  pay  a  foreign  bill  for  honour 
unless  it  is  protested.  (21) 

If  he  do,  he  will  pay  at  his  peril ;  he  will  have  no  remedy 
against  the  party  for  whose  honour  he  pays  it :  for,  it  is 
part  of  the  custom  of  merchants  that  the  bill  should  be 
protested  before  such  payment.  (21) 

Payment  of  a  bill  or  note  should  not  be  made  (22)  before 
it  has  become  due ; 

If  it  be,  it  is  at  the  peril  of  the  person  paying.  (22)  (23) 

(19)  Beawes,  2nd  ed.  pi.  50.  and  vide  ante,  pp.  178,  179, 180. 

(20)  Beawes,  2nd  ed.  pi.  57,  ffide  ante,  pp.  180, 181,  and  Meriena  t.  IFiii- 
ningtoUf  post,  p.  321,  note  (3) ;  Hali  y.  Piifield,  post,  p.  322,  note  (4),  and 
Es  parte  Lambert,  post,  p.  322,  note  (6). 

(21)  Vandewali  y.  7Vn-«//,  Mood.  &  M.  87.  Defendant  drew  four  bills 
at  Jamaica,  at  nine  months'  sight;  they  were  accepted,  and  became  doe 
30th  Jnly,  1825 ;  they  were  then  dishonoured,  and  noted,  and  on  8th  August 
plaintiff,  at  the  instance  of  the  acceptor,  took  them  up  for  the  honour  of 
defendant :  the  bills  were  not  protested  till  May,  1826,  and  the  protest  then 
made  imported  to  haye  been  made  before  pldntiff  paid,  and  stated  that 
plaintift  were  ready  to  pay.  Lord  Tenterden  said,  it  was  part  of  the  custom 
that  there  should  be  a  formal  protest  before  payment  could  be  made  for  the 
honour  of  any  party  to  the  bill.    Nonsuit. 

(22)  Marius,  4th  ed.  p.  31,  who  obserres,  that  if  the  drawee  pay  a  Inll 
before  it  has  become  due,  and  it  appear  that  the  payee  was  merely  the  factor 
or  agent  of  the  person  who  delivered  it  to  him,  and  that  person  countermand 
the  payment  before  the  maturity  of  the  bill,  but  after  such  payment  by  the 
drawee,  the  latter  may  be  obliged  to  repay  the  money. 

(23)  t  Cripp'  and  othere  y.  l>avi»t  12  M.  &  W.  159.  To  a  declaration  on 
thirteen  notes  made  by  defendant  payable  to  the  order  of  Lideard,  one  thereof 
at  three  months  after  date,  and  the  rest  on  demand,  defendant  pleaded  that 
Lideard  being  the  holder  of  them,  and  indebted  to  defendant  and  one  Jasper 
Davis  in  a  sum  exceeding  the  amount  of  the  notes,  in  which  sum  defendant 
was  alone  beneficially  interested,  it  was  agreed  between  the  three  that  the 
amount  of  the  notes  should  be  set  off  and  allowed  out  of  the  sum  so  due,  and 
that  the  notes  were  thereby  satisfied  and  discharged,  and  that  they  remained 


Ch.  VIII.]      Payment — when — before  due.  319 

f  And  a  drawer  or  indorser  receiving  payment  before  the 
bin  has  become  due,  should  not  leave  his  name  on  the  bill, 
for  he  will  be  liable  to  any  person  to  whom  it  may  be  passed 
for  value  before  it  becomes  due,  without  notice.  (24)  -|- 

A  check  upon  a  banker  was  lost,  and  paid  to  a  stranger 
the  day  before  it  bore  date;  the  banker  was  obliged  to 
rqMiy  the  money  to  the  loser.  (25) 

in  lideard's  posieuion  till  be  afterwards  indoned  them  to  plaintift  without 
defeDdant'a  fault,  and  against  his  consent.  The  plaintiffii  trayened  the  satis- 
&etion  and  discharge ;  bat  npon  the  trial  the  jury  found  this  issue  for  defend- 
ant. After  argument  on  rule  to  enter  judgment  for  plaintiff^  non  obttanie 
9trtdietOf  the  Court  held  the  plea  clearly  bad,  as  it  did  not  show  that  the 
note,  payable  three  months  after  date,  was  due  when  the  satis&ction  was 
stated  to  baTe  been  made,  nor  did  it  allege  plaintiflk  to  ba^e  been  cognizant 
of  it ;  and  Parke,  B.,  thought  it  bad  even  as  to  the  notes  payable  on  demand, 
inasmuch  as  such  a  note  may  be  indorsed  over,  there  being  nothing  on  the 
hot  of  it  to  show  that  it  is  oyerdue.  Role  absolute  to  enter  judgment  for 
phdntiff  as  to  this  plea.t 

t  (24)  Burbridge  v,  Maimen,  «i/tf,p.  167»  note  (108) ;  Morley  ▼.  Culver- 
weU,  p.  168,  note  (108).t 

(25)  See  Da  8Uva  t.  JWfer,  Chitty,  148. 
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p.  362. 
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Proper — Or  Improper,  pp.  383—417- 

Upon  a  non-acceptance  or  non-payment,  the  holder  (1)  of  a 
bill  or  note  may  sue  all  the  persons  liable  to  him  on  account 

t  (1)  Sttmss  ▼.  Butt,  2  C.  &  M.  416.  Plaintiff,  as  indoneCi  2l8t  Jannafy, 
arrested  defendant  upon  a  bill  of  which  he  was  the  acceptor.  Befture  the  bill 
became  due,  plaintiff  had  indorsed  it  to  Poynder  and  Hodgson  in  part  pay- 
ment of  an  account,  but  when  it  became  due,  theyt  ^X  plaintiff's  request, 
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on  such  non-acceptance  or  non-payment ;  and  he  may  sue 
them  either  at  the  same  time  or  successively. 

An  indorser,  an  acceptor  for  the  honour  of  an  indorser 
or  drawer,  or  the  (2)  drawer,  is,  after  payment  by  him, 
holder;  but  he  holds  in  his  original  capacity,  not  as  upon 
a  transfer  from  the  person  he  has  paid. 

So,  the  bail  of  any  of  the  parties  who  are  sued,  or  (3) 
any  persons  who  pay  the  bill  or  note  on  account  of  any  of 
the  parties,  become,  on  payment,  holders ;  and  they  hold 
as  upon  a  transfer  from  the  person  for  whom  they  made 

wrote  to  defendant,  and  on  its  dishonour^  the  amount  was  placed  by  them  to 
plaintiff's  general  account.  Upon  motion  to  set  aside  the  bail  bond,  the 
Court  held,  as  it  appeared  by  plaintiff's  affidayits  that  Poynder  and  Hodgson 
held  the  bill  as  trustees  for  plaintiff,  and  were  ready  to  giye  it  up,  plaintiff 
WIS  entitled  to  sue.    Rule  discharged.    See  Machel  y.  JTtimear,  pogf.f 

(2)  Limoiere  t.  Lauhray,  10  Mod.  36.  Plaintiff  drew  a  bill  upon  defend- 
ant, payable  to  order,  which  defendant  accepted,  but  afterwards  refused  to 
pay;  upon  this  the  bill  was  indorsed  to  plaintiff,  and  the  question  was, 
whether  he  could  maintain  an  action  as  indorsee ;  and,  per  Parker,  C.  J., 
**  upon  evidence  that  he  had  effects  in  the  hands  of  the  defendant  enough  to 
answer  the  bill,  and  consequently  that  the  acceptance  was  not  upon  the 
honour  of  the  plaintiff,  the  action  is  well  brought,  but  if  there  were  no  effects 
the  action  would  not  lie ;"  and  the  plaintiff  recovered. 

Sym/rndt  y.  Parmmter,  1  Wils.  185,  4  Bro.  Pari.  Cas.  604.  Plaintiff 
drew  a  bill  upon  defendant  to  the  order  of  Cleer  and  Co.,  which  defendant 
accepted,  but  did  not  pay ;  plaintiff  paid  it,  and  brought  this  action.  The 
declaration  stated  that  plaintiff  drew  the  bill ;  that  defendant  accepted  it,  but 
did  not  pay  it ;  that  plaintiff  became  liable,  and  paid  it ;  by  reason  whereof 
defendant  became  liable  and  promised.  Defendant  demurred,  and  afterwards 
mored  in  arrest  of  judgment,  and  contended  that  the  action  would  not  lie : 
but  the  Court,  after  two  arguments  upon  the  demurrer,  and  one  on  the 
motion  in  arrest  of  judgment,  were  of  opinion  that  it  would,  and  judgment 
was  given  for  plaintiff.  Defendant  brought  a  writ  of  error  in  parliament,  but 
did  not  appear  at  the  bar  to  support  it,  and  the  judgment  was  affirmed. 

(3)  Mertent  ▼.  Wtnmngtonf  1  Esp.  112.  A  bill  was  drawn  by  defendant, 
and  indorsed  by  Burton  Forbes  and  Gregory ;  plaintiff  paid  it  for  the  honour 
of  Burton  Forbes  and  Gregory,  and  brought  this  action  against  defendant  as 
drawer :  defendant  contended  that  a  person  who  paid  for  the  honour  of  one 
of  the  parties  could  only  sue  that  party ;  but  Lord  Kenyon  said,  he  was  to 
be  considered  as  an  indorsee  **  paying  full  value  for  the  bill,"  and  he  directed 
the  jury  to  find  for  plaintiff. 

Y 
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the  payment,  not  (4)  as  upon  a  transfer  from  the  person 
they  have  paid. 

And  they  stand,  with  respect  to  other  parties  to  the  bill 
or  note,  in  the  situation  of  the  party  for  whom  they  made 
the  payment ;  and,  consequently,  unless  he  could  have  sued 
upon  the  bill  or  note,  they  (5)  (6)  cannot. 

(4)  Hall  V.  Piijield,  B.  R.  Hil.  17  Geo.  II.  1  Wds.  46.  The  indorsee  of 
a  note  sued  the  maker,  and  on  payment  by  his  haU  permitted  them  to  sue  the 
indorser  in  his  (the  indorsee's)  name ;  but  the  Court  held  that  the  payment  by 
the  bail  discharged  the  indorser,  and  that  the  action  could  not  be  maintained. 

t  Goodatt  V.  Polhill,  1  C.  B.  233.  In  an  action  against  the  drawer  of  a  hill 
it  was  shown  to  have  been  intermediately  indorsed  to  De  Vos,  Ryland  and  Co. 
at  Bruges,  who,  before  negotiating  it,  wrote  upon  it  "  In  case  of  need  apply  to 
Mr.  Goodall."  The  bill  was  dishonoured  and  protested  on  the  2nd,  in  London, 
and  plaintiff  paid  it  on  the  3rd  for  honour  of  De  Vos,  Ryland  and  Co.,  to  whom 
he  sent  it  by  the  next  post.  They  returned  it  to  him  by  the  next  post,  on 
the  8th,  indorsed  by  them,  and  on  the  same  day  he  ga?e  notice  to  defendant. 
It  was  objected  that  plaintiff  ought  to  have  done  this  at  once,  and  the  notice 
was  too  late ;  but  upon  point  saved  and  argument  the  Court  said,  that  the 
true  doctrine  was  laid  down  in  the  text,  and  plaintiff,  having  paid  it  for  honour 
of  De  Vos,  Ryland,  and  Co.,  held  as  upon  a  transfer  from  them  with  all  the 
rights  and  liabilities  incident  to  that  character ;  he  was  therefore  entitled  to 
send  it  to  them,  and  as  the  notice  was  in  time,  so  far  as  they  were  concerned, 
he  had  a  right  to  take  advantage  of  it.    Postea  to  plaintiff.f 

(5)  Buihop  V.  Hayward,  4  T.  R.  470.  Plaintiff  declared  upon  a 
note  payable  to  himself  or  order,  indorsed  by  him  to  defendant,  and 
by  defendant  indorsed  back  again  to  him,  and  obtained  a  vezdici.  A 
rule  was  granted  to  show  cause  why  the  judgment  should  not  be  arrested, 
on  the  ground  that  according  to  the  statement  in  the  declaration  plaintiff 
would  be  liable,  upon  his  indorsement,  to  pay  defendant  the  sum  for  whidi 
the  verdict  was  given ;  and  upon  cause  shown,  the  Court  held  the  objection 
good,  because,  as  plaintiff  had  not  stated  it  to  be  otherwise,  his  indorsement 
was  to  be  considered  as  a  legal  existing  indorsement.  Had  any  circumttances 
existed  which  exempted  plaintiff  from  answering  upon  his  indorsement  to 
defendant,  they  should  have  been  disclosed  on  the  record.  And  see  JUmtitn 
V.  Laubray^  ante,  p.  321,  note  (2). 

(6)  Ex  parte  Lambert ^  13  Yes.  179.  Adams  and  Co.  drew  two  bills  on 
Lane  and  Co.,  which  the  latter  accepted.  Lambert  took  up  both  these  bills 
for  the  honour  of  the  drawers.  A  commission  of  bankruptcy  afterwards 
issued  against  the  acceptors,  and  the  drawers  also  failed.  Lambert  received 
a  dividend  upon  the  bills  from  the  estate  of  the  drawers,  and  claimed  the 
balance  from  the  estate  of  the  acceptors ;  but,  it  being  proved  that  the 
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If  a  bill  or  note  be  indorsed  by  A.  to  B.,  and  back  again 
by  B.  to  A.,  A.  cannot  sue  B.  upon  the  bill  or  note, 
because  A.  would  be  liable  over  to  B.  upon  his  first  in- 
dorsement. (6) 

At  least,  A.  must  not  sue  upon  the  bill  or  note  without 
showing  specially  that  his  indorsement  to  B.  raised  no 
obligation  from  him  to  B.  (7) 

dnwen  had  no  effects  in  the  hancb  of  the  acceptors,  and  that  the  accept- 
ances were  for  the  accommodation  of  the  drawers,  the  daim  was  rejected ; 
and  npon  petition  the  Lord  Chancellor  said,  that  Lambert  could  not  make  a 
title  stronger  than  that  of  the  drawers,  nor  oust  the  assignees  of  the  defence 
which  they  would  have  had  against  them.  Petition  dismissed,  f  And  see  per 
Puke,  B.,  WiUuma  y.  CXark^,  16  M.  &  W.  837.  f 

(7)  Bithop  ▼.  Hayward,  ante,  p.  322,  note  (5). 

fWiidert  §Md  othen  v.  Slevetu,  15  M.  &  W.  208.  The  declaration  stated 
that  T.  and  H.  Wilders  and  Co.  drew  their  bill  on  H.,  payable  to  their  order, 
and  indorsed  it  to  defendant,  who  indorsed  it  to  plaintiff.  Plea,  that  plain- 
tiA  were  T.  and  H.  Wilders  and  Co.,  the  drawers  of  the  bill.  RepUcation, 
that  H.  being  indebted  to  plaintiffs,  it  was  agreed  between  them,  in  con- 
sideration that  H.  would  procure  defendant  to  become  surety  as  indorser  of 
the  biU  to  plaintifb,  they  should  give  Hmh  to  H.,  and  accordingly  defendant, 
for  H.'s  accommodation,  indorsed  it,  as  such  surety,  to  plaintifb,  and  they  gave 
time  to  H.  Upon  demurrer  the  Court  decided,  that  as  the  replication  negatived 
any  right  in  defendant  to  sue  plaintiffs,  the  objection  on  the  ground  of  circuity 
of  action  was  removed ;  and  as  it  also  showed  a  sufficient  consideration  for 
defendant's  promise,  plaintifis  were  entitled  to  sue  on  the  bill ;  and  that  if 
the  replication  was  a  departure  finom  the  declaration  that  ought  to  have  been 
pointed  out  as  a  cause  of  special  demurrer,  which  had  not  been  done.  Judg- 
ment for  plaintiA. 

Bomleoii  mid  mother  v.  JVooleoitf  16  M.  &  W.  584.  Declaration  on  a 
bill  for  101/.  2«.  6d.  drawn  by  J.  Boulcott  and  Co.  on  G.  and  E.  Woolcott, 
and  indorsed  by  Bouloott  and  Co.  to  defendant,  and  by  him  to  plaintiffs. 
Plea,  that  plaintiffs  were  the  same  persons  who  drew  and  indorsed  the  bill 
to  defendant,  and  that  they  would  be  liable  to  jMiy  defendant  the  amount 
of  it  if  he  paid  it.  Replication,  that  G.  and  E.  Woolcott  and  defendant  were 
respectively  indebted  to  plaintiff  in  100/.,  and  it  was  agreed  between  6.  and 
B.  Woolcott,  defendant,  and  plaintiff,  that  they  should  give  time,  and  G.  and 
E.  Woolcott  should  accept,  and  defendant  should  indorse,  the  bill  in  question, 
which  was  done,  and  plaintiff^  indorsed  the  bill  for  the  mere  purpose  of 
defendant's  indorsing  it.  Upon  special  demurrer,  the  Court  said,  that  the 
declaration  could  only  be  supported  on  the  assumption  that  plaintiffs  were 
different  persons  finom  Boulcott  and  Co. ;  that  the  plea  asserted  they  were 
the  same,  and  the  replication  admitted  it,  but  set  up  a  fresh  ground  for  suing 
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And  if  he  allege  that  by  his  indorsement  he  appointed 
the  contents  to  be  paid  to  B.,  he  cannot  afterwards  allege 
anything  which  imports  that  the  contents  were  not  to  be 
paid  to  B.  (8) 

An  allegation  that  at  the  time  of  drawing  and  indorsing 
the  bill,  it  was  agreed  between  A.  and  B.  that  B/s  name 
should  be  indorsed  on  the  bill  or  note  as  a  security  to  A. 
for  a  debt  due  from  the  acceptor  or  maker  to  A.^  and  that 
A/s  indorsement  to  B.  was  without  consideration,  and  only 
made  that  B.  might  re-indorse  to  A.,  will  not  be  sufficient 
to  enable  A.  to  sue ;  for  it  gives  A.  no  claim  under  the 
custom  of  merchants ;  shows  no  consideration  for  B.^s  in- 
dorsement, and  would  let  in  parol  evidence  to  prove  a 
contract  to  pay  for  another^'s  debt.  (9) 


defendants  notwithstanding,  and  that  raised  the  question  of  a  departure,  which 
being  taken  by  special  demairer,  must  prevail.  Leave  to  amend ;  otherwise, 
judgment  for  defendant.  And  see  Williami  v.  Clarke,  poitf  as  to  the  neces- 
sity for  pleading  the  identity .f 

(8)  Britten  v.  Webb,  next  note;  fand  Bouleott  v.  Wooteott^  mUe,  p.  323. 
And  see  Bart  let  t  v.  Bentoii,  14  M.  &  W.  733.t 

(9)  Britten  v.  Webb,  2  B.  &  C.  483.  Plaintiffs  stated  that  they  drew 
their  bill  upon  Webb  payable  to  their  own  order ;  that  Webb  accepted  ;  thAt 
plaintiff^  by  their  certain  indorsement  appointed  the  contents  to  be  paid  to 
defendant ;  and  that  defendant  afterwards  by  his  indorsement  appointed  the 
contents  to  be  paid  to  plaintiffs ;  and  plaintiffs  averred  that  at  the  time  of  the 
drawing  of  the  bill,  and  of  defendant's  indorsement,  it  was  agreed  between 
plaintiffs  and  defendant,  that  defendant's  name  should  be  upon  the  biU  as  a 
security  to  plaintiffs  for  the  due  jMiyment  to  plaintiffs  of  the  sum  in  the  bill 
by  Webb,  being  a  debt  due  from  Webb  to  plaintiffs ;  that  the  bill  was  in- 
dorsed  by  defendant  under  that  agreement,  and  for  that  purpose  only ;  that 
plaintiffs  took  it  in  satisfaction  of  the  debt  from  Webb  upon  the  faith  that 
defendant  would  so  indorse  it;  and  that  the  indorsement  by  plaintiffs  to 
defendant  was  without  consideration  from  defendant  to  plaintiffs,  and  for  the 
purpose  only  of  procuring  defendant's  indorsement,  and  making  the  bill 
negotiable.  On  demurrer,  the  Court  held  these  averments  did  not  entitle 
plaintiffs  to  sue;  they  were  at  variance  with  the  allegation,  that  plaintiffs 
appointed  the  sum  of  money,  mentioned  in  the  bill,  to  be  paid  to  defendant, 
and  gave  plaintiffii  no  right  to  sue  upon  the  usage  and  custom  of  merchants ; 
and  to  give  plaintiffs  a  right  to  sue  exclusively  of  such  usage,  they  were 
bound  to  state  a  consideration  for  defendant's  promise,  which  they  had  not 
done. 
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If  an  accommodation  acceptor  is  forced  to  pay  the  bill 
he  may  recover  the  amount  of  the  bill  from  the  person  for 
whose  accommodation  he  accepted.  (10) 

But  not  any  costs  he  is  compelled  to  pay,  because  he 
ought  not  to  have  suffered  any  costs  to  be  incurred.  (10) 

At  least  in  an  action  for  money  paid.  (10) 

Or  if  such  acceptance  is  wrongfully  transferred  (10)  for 
value  to  a  bona  fide  holder,  he  may  recover  from  the  person 
who  wrongfully  transferred  it.  (10) 

"["He  cannot,  however,  sue  until  he  has  actually  paid  the 
amount,  or  a  portion  of  it.  (11) 

And  therefore  he  may  bring  his  action  at  any  time 
within  six  years  from  the  period  of  actual  payment.  (11)1* 

An  action   (12)  may  be  brought  for  non-acceptance 


(10)  Roach  T.  TkompMim,  Mood.  &  Mai.  487.  Plaintiff  accepted  a  bill  to 
accommodate  Tanner:  it  was  deposited  with  defendant,  who  wrongfally 
indorsed  it  for  value  to  Knight,  and  when  it  became  due  Knight  called  upon 
plaintiff  for  payment,  and  plaintiff  did  not  pay.  Knight  brought  actions 
against  Tanner,  plaintiff,  and  defendant.  Plaintiff  paid  Knight  the  bill  and 
costs  in  those  actions,  and  brought  money  paid.  Lord  Tenterden  held  him 
entitled  to  the  amount  of  the  bill,  not  to  the  costs :  he  should  have  paid  the 
bin  when  Knight  demanded  it,  and  then  those  costs  would  not  have  been 
incurred.  Verdict  accordingly,  f  And  as  to  the  second  point  see  Walker  ▼. 
Haiiim,  10  M.  &  W.  249.  ' 

(11)  Reynoldi  y.  Doyle^  1  M.  &  Gr.  753.  Defendant  requested  plaintiff  to 
lend  him  his  acceptance  for  60/.,  which  he  did.  The  bill  became  due  more 
than  six  years  before  the  present  action,  but  plaintiff  had  paid  it  within  six 
years.  It  was  objected  that  this  evidence  did  not  support  a  declaration,  con- 
taining a  special  count  that  in  consideration  plaintiff  would  accept  this  bill 
defendant  undertook  to  indemnify  him,  and  a  count  for  money  paid,  and  that 
at  all  events  the  claim  was  barred  by  a  plea  of  the  Statute  of  Limitations. 
On  point  reserved  the  Court  held,  that  this  was  an  accommodation  accept- 
ance ;  that  the  meaning  of  the  parties  was,  that  defendant  should  take  up  the 
biU  when  it  became  due,  and  was  therefore  liable  in  this  action,  and  that  the 
statute  began  to  run  from  the  time  of  payment.  Rule  nisi  to  enter  a  nonsuit 
refosed.f 

(12)  Bright  v.  Furrier,  Bull.  Nisi  Prius,  269.  A  foreign  biU,  payable 
120  days  after  sight,  was  presented  for  acceptance,  but  acceptance  being 
refused,  the  holder  brought  an  action  immediately  against  the  drawer; 
defendant  objected  that  he  was  not  liable  tUl  the  expiration  of  the  120 
days,  and  offered  to  call  witnesses  to  prove  that  such  was  the  custom  of 
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before  the  expiration  of  the  time  limited  by  a  bill  for  its 
pa^^ment. 

And  such  action  may  be  brought  against  an  (13)  indorser, 
as  well  as  against  the  drawer.  (13) 

f  And  the  person  presenting  the  bill  or  note,  and  all 
persons  taking  it,  with  knowledge  of  such  presentment, 
must  sue  upon  the  non-acceptance. 

They  cannot  sue  upon  the  subsequent  refusal  of  payment 
by  the  drawee ;  for  the  engagement  of  the  drawer,  and  prior 
indorsers  is  not  double,  but  single  only,  and  the  non-accept- 
ance constitutes  a  complete  breach  of  it.  (14) 


merchants;  but  Lord  Mansfield  said  the  law  was  clearly  otherwise,  and 
refused  to  hear  the  evidence ;  so  plaintiff  recovered. 

Milford  V.  Mayor ,  Dougl.  54.  Defendant  drew  a  bill  of  exchange,  which 
the  drawee  refused  to  accept,  apon  which  plaintiff  arrested  him  before  the  bfll 
became  due ;  these  facts  appearing  upon  the  affidavit  to  hold  to  baU,  a  rule 
was  obtained  to  show  cause  why  defendant  should  not  be  discharged ;  bat 
upon  showing  cause,  Buller,  J.,  said,  "  It  is  settled  that  if  a  biU  is  not 
accepted,  an  action  will  lie  immediately  against  the  drawer,  because  his  onder- 
taking  that  the  drawee  shaU  give  him  credit  is  not  poformed ;  there  have 
been  actions  of  this  sort ;"  and  Willes  and  Ashhurst,  Js.,  concurring,  the  rule 
was  discharged. 

(13)  Ballingalla  v.  GloMitr,  3  East,  481.  John  Qloster  drew  a  bill  on 
Jackson,  payable  to  Anthony  Gloster's  order,  and  the  latter  indorsed  it  to 
plaintiffs.  Jackson  refused  acceptance,  on  which  plaintifis  immediately  sued 
Anthony  Gloster,  without  waiting  until  the  bUl,  which  was  drawn  at  ninety 
days'  sight,  would  have  been  due.  Plalntiflfa  had  a  verdict,  vrith  liberty  to 
the  defendant  to  move  for  a  nonsuit.  On  rule  nisi  accordingly,  it  was  urged 
that  an  indorser  stood  in  a  situation  different  from  that  of  a  drawer;  and  that 
although  a  drawer  might  be  sued  immediately  on  non-acceptance,  an  indorser 
could  not  until  the  expiration  of  the  time  limited  for  the  payment  of  the  bill; 
but  the  Court  was  clear  that  the  case  of  an  indorser  was  not  distinguishable 
from  that  of  a  drawer,  and  that  every  indorser  was  a  new  drawer.  Role  dis- 
charged. 

t(l4)  Whitehead  v.  Walker,  9  M.  &  W.  506.  Dedaration  by  indonee 
against  indorser  of  a  foreign  biU  drawn  on  G.  and  Co.  at  ninety  days  after 
sight,  aUeging  that  G.  and  Co.  had  sight  of  the  bill,  but  had  not  paid  it.  Pleas, 
seventhly,  that  W.  and  Co.,  prior  indorsees,  presented  the  biU  before  it  was 
due,  for  acceptance,  which  was  refused  and  the  biU  protested,  of  which  the 
intermedUte  Indorser  and  plaintiff  had  notice  when  they  took  the  bUl ;  ninthly, 
stating  the  same  facts,  and  that  the  cause  of  action  in  that  plea  menttoned 
did  not  accrue  to  W.  and  Co.  within  six  years.    Upon  demurrer  and  time  to 
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And  the  Statute  of  Limitations,  as  against  such  persons, 
will  run  from  the  time  of  the  failure  to  accept.  (14) 

And  the  holder,  in  the  event  of  non-acceptance  or 
non-payment,  may  commence  an  action  against  the  drawer 
or  indorser  after  giving  notice  to  him  of  the  dishonour,  and 
need  not  wait  a  reasonable  time  to  enable  him  to  pay  the 
bill  or  note.  (15) 

But  where  notice  of  dishonour  is  necessary,  such  notice 
must  be  given  to  the  drawer  or  indorser,  before  com- 
mencing an  action  against  him.  (16) 

And  if  it  be  sent  by  post,  the  action  must  not  be  com- 
menced until  after  such  time  as,  in  the  ordinary  course  of 
post,  the  letter  would  be  delivered.  (16) 

And  if  the  notice  would  be  received,  and  the  writ  be 
issued  on  the  same  day,  so  that  it  is  doubtful  which  event 
occurred  first,  no  presumption  will  be  made  in  favour  of  the 
plaintiff,  but  he  must  show  the  writ  to  have  been  issued  at 
the  proper  time.  (16)f 


ooniider,  the  Court  held  the  pleas  good,  because  the  drawer  and  indorsers  of  a 
bin  do  not  enter  into  a  double  contract,  first  that  the  payee  shall  accept  on  pre- 
sentment for  acceptance,  and  secondly,  pay  it  on  presentment  for  payment ;  but 
into  one  only,  "  namely,  in  the  case  of  a  biU  made  payable  after  sight,  that 
the  drawee  shaU,  on  the  bill  being  presented  to  him  in  a  reasonable  time  from 
the  date,  accept  the  same,  and  baring  so  accepted  it,  shall  pay  it  when  duly 
presented  for  pa3nnent  according  to  its  tenor ;  and  in  the  case  of  a  bill  payable 
after  date,  that  the  drawee  shall  accept  it  if  it  is  presented  to  him  before  the 
time  of  payment,  and,  having  so  accepted  it,  shall  pay  it  when  it  is  in  due 
oonne  presented  for  payment ;  or  if  it  is  not  presented  for  acceptance  at  all, 
then  that  he  shaU  pay  it  when  duly  presented  for  payment."  That  otherwise 
the  inconvenience  would  follow  that  the  holder  might,  at  the  same  time,  be 
proMcuting  two  actions,  on  the  same  bill,  against  the  same  party,  for  the 
recovery  of  precisely  the  same  sum. 

(15)  Siggeri  v.  Lewit,  1  C.  M.  &  R.  370.  Declaration  against  defendant 
■s  drawer  of  a  bill :  plea  that  the  action  was  commenced  before  a  reasonable 
time  had  elapsed  for  defendant  to  pay  the  bill,  after  notice  to  him  of  non- 
payment. Upon  demurrer,  the  Court  held  the  plea  bad,  as  the  obligation  of 
an  indorser  after  notice  of  dishonour  is  to  pay  on  demand.  Judgment  for 
plaintiff. 

(16)  Cagirigue  v.  Bemabo,  6  Q.  B.  498.  In  an  action  by  indorsee  against 
indorser  of  a  biU,  to  which  defendant  pleaded  that  he  had  not  due  notice  of 


328  Action — again»t  whom.  [Ch.  IX. 

All  the  antecedent  parties  are  liable  to  the  holder  on 
account  of  a  non-acceptance  or  non-payment ;  and  if  the 
bill  or  note  were  transferred  to  him,  for  a  precedent  con- 
sideration, by  delivery,  the  person  who  delivered  it  is  still 
liable  to  be  sued  for  such  consideration. 

Where  an  agent  draws  upon  his  principal  by  his  prin- 
cipaPs  authority,  and  the  principal  refuses  to  accept  or  pay, 
the  law  will  imply  a  promise  from  the  principal  to  inr 
demnify  the  agent.  (17) 

The  law  will  not  imply  a  promise  from  the  principal  to 
accept  or  pay,  because  the  principal  might  have  valid 
grounds  for  refusing.  (17) 

If  he  has  any  such  grounds  he  ought  to  notify  them  to 
the  agent  and  direct  him  how  to  act.  (17) 

If  he  neglects  doing  so,  and  the  agent  is  arrested,  and 
pays  upon  such  arrest,  he  will  be  compellable  to  reimburse 
him.  (17) 

Especially  if  the  arrest  were  in  a  foreign  country,  and 
that  in  which  the  bill  was  drawn  and  given.  (17) 

And  the  drawer  cannot  be  required  to  prove  that  he  had 
notice  of  the  bill's  dishonour.  (17) 

disbonouri  modo  et  formdf  it  appeared,  that  on  May  25th,  the  day  on  whidi 
the  writ  issued,  between  two  and  three  o'clock  p.  m.,  the  pUintiff  posted  a  letter 
containing  the  notice  of  dishonour,  which  would  reach  defendant's  residence  in 
Oxford  Street,  between  four  and  five  p.m.  Phdntiff  was  nonsnited,  leave  being 
reserved  to  enter  a  verdict :  and  on  motion  the  Court  held,  that  where  it  was 
doubtful  which  of  two  acts  is  done  first,  it  is  incumbent  on  the  party  who 
relies  on  the  one  having  been  done  before  the  other  to  prove  it  was  so  done, 
and  that  they  would  not  make  any  presumption  in  favour  of  a  plaintiff,  who 
ought  to  ascertain  that  he  has  a  complete  cause  of  action  before  he  snes. 
Rule  refiised.t 

(17)  Huntley  v.  Sanderaon,  1 C.  &  M.  467.  Defendants  employed  plaintiff 
to  buy  timber  at  Miramichi,  and  draw  on  them  for  the  amount ;  he  did  so, 
and  they  refused  to  accept  or  pay,  but  never  apprised  him  why :  he  after* 
wards  went  to  Miramichi,  where  he  was  arrested  on  the  bill,  and  paid  the 
amount  and  expenses,  and  this  action  was  brought  to  reimburse  him :  he 
declared  on  three  promises,  one  to  accept,  another  to  jiay,  and  a  third  to 
indemnify :  there  were  two  grounds  of  defence ;  one  that  it  did  not  appear 
that  plaintiff  had  had  notice  of  the  bill's  dishonour,  and  then  he  paid  it  in  hii 
own  wrong ;  the  other,  that  more  than  six  years  had  elapsed  between  the 
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If  a  banker  refuses  to  pay  a  customer's  check,  when  he 
has  sufficient  funds  in  hand,  the  customer  may  sue  the 
banker.  (18) 

And  the  action  will  be  maintainable,  though  the  customer 
cannot  prove  any  special  damage.  (18) 

And  it  will  make  no  difference  in  that  respect,  whether 
the  action  is  in  contract  or  tort.  (18) 

So,  if  a  banker  refuses  to  pay  a  bill  accepted  by  a  cus- 
tomer payable  at  the  banker's,  when  he  has  sufficient 
funds  in  hand,  the  customer  may  sue  the  banker.  (18) 

At  least,  if  he  be  in  the  habit  of  accepting  bills  payable 
there.  (18) 

The  banker  will  be  liable  to  the  action,  though  the  cus- 
tomer did  not  pay  in  the  funds  until  the  day  the  check  or 
bill  was  presented,  if  there  was  a  sufficient  interval  for  the 
clerks  of  the  establishment  to  have  acquainted  themselves 
with  such  payment.  (18) 

The  sufficiency  of  such  interval  is  a  question  .for  the 
jury.  (18) 

And  if  the  jury  think  an  interval  of  near  four  hours 
sufficient,  the  Court  will  not  say  it  is  not.  (1 8) 

refonli  to  accqit  and  pay,  and  therefore  that  the  Statute  of  Limitations  was 
ahar;  bat  the  Court,  on  time  taken  to  consider,  thought  that  as  defendants 
had  not  apprised  plaintiff  why  they  refused  to  accept  or  pay,  and  had  given 
him  no  directions  how  to  act,  and  as  plaintiff  was  agent  for  defendants,  the 
Court  at  Miramichi  might  have  considered  him  as  identified  with  them,  and 
have  thought  notice  to  him  unnecessary,  and  as  plaintiff  was  without  assist- 
ance, defendants  could  not  say  plaintiff  had  paid  the  money  in  his  own  wrong, 
and  that  the  promise  to  indemnify  was  what  the  law  would  imply,  and  to 
that  the  Statute  of  Limitations  did  not  apply. 

(18)  Marzttti  Y.  Wiiliamt  and  otAerM,  1  B.  &  Ad.  415.  f  Defendants  were 
bankers  in  London,  and  plaintiff  kept  an  account  with  them.  On  the  eyening 
of  17th  December,  plaintiff  had  a  balance  in  their  hands  of  69/.  19«.  6d. ;  a 
few  minutes  before  eleven  o'clock  on  the  18th,  40/.  more  was  paid  in ;  and 
about  ten  minutes  to  three,  a  check  drawn  by  plaintiff  on  defendants  for 
87/.  7t.  6d,  was  presented  for  payment.  Their  clerk  looked  into  a  book,  and 
said  there  were  not  sufficient  assets,  but  the  check  might  probably  go  through 
the  dearing.house.  The  check  was  paid  on  the  following  day.  Plaintiff 
declared  in  case,  alleging  that  defendants  had  a  sufficient  balance  in  their 
handi  when  the  check  was  presented,  and  contrary  to  their  duty  as  bankers 
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-f-A  bill  left  by  the  holder  with  the  banker  on  whom 
it  is  drawn,  or  at  whose  house  it  is  payable,  is  in  a  course 
of  presentment  during  the  whole  time  it  is  so  left ;  and  if 
he  receive  funds  a  sufficient  interval  before  he  returns  it 
unpaid,  he  will  be  liable  to  an  action  by  his  customer.  (19) 

But  the  check  or  bill  must  be  presented  during  the 
usual  banking  hours.  (19) 

refused  to  pay  it.  Neither  special  damage  nor  malice  was  proTcd.  Parice,  J., 
told  the  jury,  that  a  banker  who  received  money  from  a  customer  wag  bound 
to  pay  his  checks  after  the  lapse  of  such  a  reasonable  time  as  would  afford 
an  opportunity  to  the  clerks  in  the  establishment  of  knowing  the  fact  of  the 
receipt ;  and  it  was  a  question  for  them,  whether  such  an  interval  had  elapsed 
between  the  receipt  and  the  presentment  in  that  case.  The  jury  found  for 
plaintiff;  and  on  rule  for  new  trial,  the  Court  held,  that  the  action  being 
founded  on  an  implied  contract  by  the  bankers  to  pay  all  checks  presented 
such  a  reasonable  time  after  they  receive  money,  as  to  allow  them  to  pass  it  to 
the  customer's  account,  the  circumstance  of  the  declaration  being  framed  in 
tort  instead  of  assumpsit  could  make  no  difference ;  that  contract  having  been 
broken,  plaintiff  had  a  right  of  action,  and,  in  the  absence  of  special  damage, 
was  entitled  to  nominal  damages.     Rule  discharged. 

(19)  WhUaker  v.  The  Bank  qf  England,  1  C.  M.  &  R.  744.  Plaintiff  kept 
an  account  with  defendants  as  his  bankers,  and  was  in  the  habit  of  making  his 
acceptances  payable  there.  He  accepted  a  biU  for  425/.  payable  at  the  Bank, 
which  became  due  on  29th  January,  on  which  day  it  was  presented  by  the 
holders  at  a  quarter-past  nine,  and  left  till  eleven  o'clock  a.m.,  when  it  was 
returned  with  an  answer,  **  Not  sufficient  effects."  Plaintiff's  cash  balance  on 
the  preceding  evening  was  33/.  13«.  Sd,,  and  a  check  entered  short,  not  having 
been  paid  in  before  four  o'clock,  for  200/.  On  the  morning  of  the  29th,  a  snm 
of  195/.  was  paid  in,  but  the  evidence  as  to  whether  this  was  before  twelve 
o'clock  was  contradictory.  The  bill  was  presented  again  at  the  Bank  at  six  the 
same  evening,  after  banking  hours,  by  a  notary,  and  the  same  answer  was  given 
by  a  person  stationed  there.  Plaintiff  declared  in  case,  averring  defendants' 
duty  as  bankers  to  pay  the  bill,  if  they  had  a  sufficient  balance  in  their  hands 
a  reasonable  time  before  the  presentment  to  enable  them  and  their  clerks  and 
servants  to  know  of  it  being  in  their  hands,  and  alleging  they  had  it  when 
this  bill  was  presented ;  defendants  traversed  that  they  had  such  a  balance,  and 
also  that  they  had  it  such  a  reasonable  time  before  the  presentment  of  the 
bill.  Parke,  B.,  told  the  jury,  that  the  bill  was  in  a  course  of  presentment 
all  the  time  it  was  in  the  hands  of  the  bank ;  but  that  a  presentment  alter 
banking  hours  was  not  sufficient  to  charge  defendants,  and  the  question  was, 
whether  plaintiff  had  sufficient  funds  at  the  bank  a  reasonable  time  before 
eleven  o'clock  on  the  29th:  verdict  for  defendants.  Upon  rule  for  a  new 
trial,  the  Court  thought  the  direction  and  the  verdict  right,  that  presentment 
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And  if  a  banker  receive  a  suni  of  money  for  the  specific 
purpose  of  providing  for  a  bill,  he  will  be  liable  to  an  action 
at  the  suit  of  the  customer,  if  he  carry  it  to  his  account  and 
refuse  to  pay  the  bill,  thbugh  the  account  be  overdrawn.  (20) 

And  the  banker,  in  an  action  on  the  special  assumpsit, 
will  be  liable  for  the  whole  amount,  and  cannot  avail  him- 
self of  his  set-off.  (20) 

But  if  the  action  were  brought  for  money  had  and 
received,  he  might  do  so.  (20) 

And  if  the  customer  become  bankrupt,  his  assignees  in 
such  special  assumpsit  may  recover  the  whole  sum,  though 
the  bill  be  outstanding.-|-  (20) 

If  the  holder  sue  all  the  persons  liable  at  the  same  time, 

ifter  banking  hours  for  the  purpose  of  charging  the  drawer,  was  different 
from  a  presentment  for  the  purpose  of  obtaining  payment ;  that  the  contract 
between  the  bank  and  its  customers  was,  that  they  should  pay  bills  presented 
during  the  hours  of  business ;  they  were  therefore  not  bound  to  pay  the  notary 
when  he  presented  it ;  and  the  neglect,  if  any,  was  in  omitting  to  give  him 
notice  of  the  receipt  of  assets,  which  was  not  the  wrong  complained  of  in  the 
dedaration.    Rule  discharged. 

(20)  Hill  mid  olker$,  Attignnt  rf  Knapion  and  M'Kay,  t.  Smilh,  Pnblie 
Offieer,  ^c,  12  M.  &  W.  618.  Knapton  and  M^Kay,  before  their  bankruptcy, 
paid  440/.  to  the  defendants,  their  bankers,  for  the  specific  purpose  of  meeting 
their  acceptance  for  54/.  15«.  64.  for  rent,  payable  at  Williams  and  Co.'s,  the 
London  bankers  of  defendants,  and  two  bills  drawn  by  them  on  Williams  and 
Co.  Knapton  and  M'Kay  were  indebted  to  defendants  in  a  greater  amount, 
and  they  placed  the  sum  to  the  credit  of  their  account.  The  acceptance 
being  dishonoured,  Knapton  and  M'Kay  were  compelled  by  a  distress  to 
pay  it,  and  the  other  bills  were  unpaid.  Knapton  and  M'Kay  having 
become  bankrupts,  this  action  was  brought  by  their  assignees  in  special 
assumpsit,  and  on  the  common  counts  for  the  breach  of  defendant's  con- 
tract. They  denied  that  they  made  any  such  promise,  and  pleaded  a  set- 
off to  the  common  counts.  Alderson,  B.,  was  clearly  of  opinion  plaintiffs 
were  entitled  to  lecoTer  the  54/.  15f.  6</.,but  thought  they  could  only  recover 
nominal  damages  as  to  the  other  bills,  inasmuch  as  defendants  would  be 
entitled  to  prove  for  that  amount,  which  the  holders  would  now  prove  for. 
Upon  rule  to  increase  the  amount,  and  time  taken  to  consider,  the  Court  held, 
that  Knnpton  and  M'Kay  could  have  recovered  the  whole  440/.  in  an  action 
of  special  assumpsit,  to  which  the  set-off  would  have  afforded  no  answer, 
though  it  would  to  the  common  counts ;  that  their  assignees  were  entitled  to 
the  same  right ;  and  made  a  rule  absolute  to  increase  the  verdict  for  that 
sum.f 
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it  was  at  one  time  (21)  supposed  that  the  Court  or  a 
Judge  would  not  stay  proceedings  in  any  one  action, 
but  upon  payment  of  the  money  recoverable  in  that,  and 
the  costs  in  such  of  the  rest  in  which  judgment  had  not 
been  obtained ;  but  it  was  long  since  settled  that,  in  the 
(22)  case  of  a  regular  bill,  any  other  party,  except  the  (23) 
acceptor  of  a  bill  or  (23)  maker  of  a  note  who  was  bound  to 
provide  for  payment,  was  entitled  to  stay  proceedings  upon 
paying  the  debt  and  costs  in  the  action  against  him. 

-(-And  by  a  general  rule  of  the  Courts,  an  acceptor  of  a 
bill  or  maker  of  a  note  may  now  stay  proceedings,  upon 
payment  of  the  debt  and  costs  in  the  action  against  him 
only.  (24) 

A  court  of  law  cannot  stay  proceedings  in  an  action  on  a 


(21)  Go/dln^v.  Grace,  2  W.Blftckst.  749.  The  indoner  of  a  biU  obtained  a 
rale  nisi  to  stay  proceedings  on  payment  of  the  debt  and  the  costs  of  the 
writ ;  the  plaintiff  insisted  that  he  was  entitled  to  be  paid  for  drawing  decla- 
rations against  the  defendant  and  the  drawer ;  and  it  was  agreed  that  if  any 
were  to  be  paid  for,  the  plaintiff  was  entitled  to  be  paid  for  both ;  bnt  the 
Court  held  that  the  application  to  pay  debt  and  costs  was  made  so  early,  that 
the  plaintiff  was  only  entitled  to  the  costs  of  the  writ. 

(22)  Smith  V.  Woodcaekf  Same  ▼.  Dudley,  4  T.  R.  691.  The  holder  of  a 
bill  brought  actions  against  the  acceptor,  the  drawer,  and  two  indorsers ;  the 
drawer  and  one  of  the  indorsers  obtained  a  rule  nisi  to  stay  proceedings  against 
them  on  payment  of  the  bill  and  costs  of  the  actions  against  ikem;  the  plain- 
tiff insisted  that  the  costs  of  the  other  actions  should  be  also  paid :  tetf ,  per 
Cur,  **  that  is  only  necessary  where  the  application  comes  from  the  acceptor, 
who  is  the  original  defanlter,  and  against  whom  aU  the  costs  occasioned  by 
his  default  may  be  recovered."    Rule  absolute. 

t  (23)  The  reason  for  this  exception  in  the  case  of  the  acceptor  was  not 
that  he  could  be  compeUed  (see  Dawwn  v.  Morgan,  poet,  note  (90),)  to  pay 
the  costs  of  the  other  actions,  but  because  staying  the  proceedings  *<  was  a 
matter  of  discretion  in  the  Court,  which  was  exercised  on  the  ground  that 
the  acceptor  was  asking  a  favour,  which  the  Court  would  not  grant  unless  he 
would  do  justice  by  consenting  to  pay  the  costs  of  all  parties  incurred  by  his 
original  default."  Per  Lord  Tenterden,  C.  J.,  Dawam  ▼.  Morgan^  9  B.  &  C. 
618. 

(24)  Reg.  Gen.  T.  T.,  1  Vict.  It  is  ordered,  that  in  future  in  any  action 
against  an  acceptor  of  a  biU  of  exchange  or  the  maker  of  a  promissory  note, 
the  defendant  shall  be  at  liberty  to  stay  proceedings  on  payment  of  the  debt 
and  costs  in  that  action  only. 
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bill  or  note,  on  the  ground  that  the  plaintiff  will  hold  the 
money  he  recovers  in  trust  for  the  defendant.  (25)t 

Though  the  owner  may  recover  judgments  in  all  the 
actions,  he  (26)  can  only  once  recover  the  sum  payable  by 
the  bill  or  note,  and  the  costs ;  and  if  he  reject  a  tender 
of  such  sum  and  costs,  the  (27)  Court  will  make  an  order 
to  restrain  him  from  taking  out  execution. 

If  the  holder  at  first  sue  some  only  of  the  persons  liable, 
he  may  at  any  time  before  satisfaction  sue  all  or  any  of  the 
rest. 

And  the  difference  between  extinguishment  and  satisfac- 
tion is  to  be  remembered ;  the  holder's  claim  upon  a  bill 
or  note  may  be  extinguished  as  to  some  parties,  and 
remain  entire  as  to  others;  if  his  claim  be  satisfied  as 
to  any,  it  is  satisfied  as  to  all.  (28) 

(25)  Barhm  and  Wife  y.  Leedt,  4  Ad.  &  E.  66.  Mn.  Barlow,  while 
single,  and  her  sister,  lent  50/.  each  to  defendant,  for  which  he  gave  his  note 
for  100/.  to  them  jointly.  The  sister  being  dead,  defendant  took  out  adminis- 
tration with  the  will  annexed.  Being  sued  on  this  note  by  the  survivor,  he 
I4>plied  to  stay  proceedings  on  payment  of  costs,  on  affidavits  stating  that  he 
had  paid  50/.  and  interest  into  Court,  and  offering  a  discharge  for  the  other 
half,  which  he  claimed  as  administrator ;  that  Mrs.  Barlow  was  a  legatee 
under  the  will,  but  had  effects  of  the  testatrix,  which  she  refused  to  give  up. 
The  Court  refused  a  rule  nisi.t 

(26)  Bx  parte  WUdman,  2  Yes.  115,  per  Lord  Hardwicke :  **  In  cases  of 
bills  of  exchange  or  promissory  notes,  where  there  is  a  drawer  and  indorser, 
perhaps  more  than  one  judgment  is  against  all,  but  there  can  be  but  one 
tttisfaction.'* 

(27)  Windham  ▼.  Withere,  Stra.  515.  Plaintiff  having  obtained  judg- 
ments  against  the  drawer  and  indorser  of  a  note,  the  principal  in  one,  and 
the  costs  in  both,  were  offered  him,  which  he  refused  ;  and  the  Court  granted 
a  nde  to  restrain  him  from  taking  out  execution,  and  intimated  that  they 
would  have  punished  him,  had  he  taken  out  execution  upon  both  judgments. 

t  (28)  Nieholwn  v.  I{#vi7/,  4  Ad.  &  E.  675.  Payee  against  maker  of  two 
notes,  one  for  110/.  13«.  4</.,  the  other  for  56/.  13j.  8  J.  Plea  to  first  count 
that  the  note  was  the  joint  and  several  note  of  defendants  and  S.  Revill  and  J. 
Revill,  and  that  before  action  plaintiff  without  defendant's  consent  erased  the 
name  of  S.  Revill  from  the  note  and  discharged  him.  Replication,  that  J. 
Revill  being  indebted  to  plaintiff  in  299/.  it  was  agreed  that  plaintiff  should 
accept  the  joint  and  several  note  of  the  three  in  satisfaction  of  that  account, 
which  was  done,  and  that  being  due  and  unpaid,  and  an  action  pending  on  it,  it 
was  agreed  that  defendant  and  S.  Revill  and  J.  Revill  should  give  three  joint 
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Taking  security  of  a  higher  description,  as,  a  bond  or 
judgment,  for  the  money  due  upon  a  bill  or  note,  extin- 
guishes the  holder'*s  claim  upon  the  bill  or  note  against  the 
party  giving  that  security  (29)  :  it  does  not  satisfy  it. 

So,  obtaining  judgment  on  a  bill  or  note  is  an  extin- 
guishment as  between  the  parties,  not  a  satisfaction. 

But  taking  a  warrant  of  attorney  to  enter  up  judgment, 
is  not,  unless  judgment  be  actually  entered  up,  even  an 
extinguishment.  (30) 

•f"  And  taking  a  warrant  of  attorney  is  not  an  extinguish- 
ment, even  though  judgment  be  entered  up,  if  it  be  taken 
in  the  name  of  a  third  person  as  a  trustee.  (31) 

and  several  notes  payable  at  different  dates,  being  the  notes  in  the  declaration, 
and  another  for  52/.  8«.  Sd.,  which  were  given :  that  the  latter  note  being  due, 
and  before  the  maturity  of  the  two  notes  in  the  declaration,  S.  ReviU  paid,  and 
plaintiff  accepted  100/.  in  discharge  of  his  liability  on  the  notes,  and  thereupon 
erased  his  name  from  the  note  in  the  first  count,  and  discharged  him  from 
further  liability  thereon.  Rejoinder,  that  the  notes  were  given  by  defendant  and 
S.  Revill  as  sureties  for  J.  Revill.  Surrejoinder,  that  they  were  not  so  given, 
but  were  given  as  alleged  in  the  replication.  There  were  similar  pleadings  to 
the  second  count,  and  on  demurrer  the  Court  held,  that  the  receipt  of  the 
100/.  before  the  last  two  notes  were  due  was  in  law  a  discharge  of  S.  ReviU, 
and  the  creditor's  discharge  of  one  joint  and  several  debtor  was  a  discharge  of 
all.    Judgment  for  defendant.f 

(29)  Bac.  Abr.  tit.  Extinguishment,  (D),  vol.  iii.  p.  106.    fAnd  as  to 
parties  liable  joiqtly  with  him,  see  King  v.  Ho<tr€f  13  M.  &  W.  494.t 

(30)  Norria  v.  AyUit,  2  Campb.  329. 

t(31)  Bell,  Public  Officer  qfthe  National  Provincial  Bank,  v.  Bankt  and 
Howden,  3  M.  &  Gr.  258.  Action  by  indorsees  against  makers  of  a  note. 
Howden  pleaded  that  he  made  the  note  as  surety  for  Banks,  and  that  after  it 
became  due,  without  Howden's  consent,  Banks  gave  a  warrant  of  attorney  to 
J.  M.,  J.  R.,  and  W.  H.,  three  of  the  trustees  of  the  Bank,  not  for  the  note, 
but  for  a  larger  sum  including  the  amount  of  the  note,  which  at  the  request 
of  the  copartnership  he  delivered,  and  they  accepted  in  full  satisfaction  of  the 
principal  and  interest  due  on  the  note,  and  under  which  the  trustees  before 
this  action  entered  up  judgment.  The  delivery  and  acceptance  in  satisfaction 
was  traversed  by  the  replication,  and  the  jury  upon  that  issue  found  a  verdict 
for  plaintiff.  Upon  motion  in  arrest  of  judgment,  on  the  ground  that  the 
defendant  was  discharged  by  time  given  to  the  principal,  and  also  that  the 
debt  was  extinguished  by  the  new  security,  the  Court  held,  that  as  there  was 
no  stipulation  for  indulgence,  and  the  warrant  of  attorney  was  given  to  third 
persons  as  trustees,  and  was  quite  collateral,  no  merger  was  effected.  Ride 
refused. 


Ch.  IX.]  and  Extinguishment.  335 

But  after  taking  a  cognovit  in  an  action  on  a  note  pay- 
able in  one  sum,  for  a  smaller  amount  and  costs  which  are 
paidy  a  fresh  action  cannot  be  brought  on  it  between  the 
same  parties.  (32)  f 

Obtaining  (33)  a  judgment  is  no  satisfaction,  even  as  to 
the  parties  subsequent  to  him  against  whom  the  judgment 
is  obtained. 

And  (34)  the  actual  taking  of  a  man  in  execution,  and 
discharging  him  upon  a  letter  of  licence,  is  no  satisfaction 
as  to  any  of  the  antecedent  parties. 

Nor  (35)  is  it  a  satisfaction,  that  the  defendant  has  been 
charged  in  execution  on  the  bill  or  note,  and  discharged  as 
an  insolvent,  unless  as  to  the  party  at  whose  suit  he  was 
80  charged :  it  is  no  bar  to  a  claim  against  him  upon  the 
bill  or  note  by  a  party  from  whom  the  former  plaintiff 
recovered  the  amount. 


(32)  SiddaU  t.  Rawciife,  poti,  note  (103).t 

(33)  Claxttm  y.  Swift,  2  Show.  441,  494;  Lutw.  878.  To  an  action 
against  the  indorser  of  a  biU,  defendant  pleaded  that  plaintiff  had  recovered 
a  judgment  against  the  drawer,  and  that  the  judgment  was  stiU  in  force ;  and 
upon  demurrer,  the  Court  of  King's  Bench  held  the  plea  good,  but  the  Court 
of  Exchequer  Chamber  held  otherwise,  and  the  judgment  was  reversed. 
fSee  Drake  v.  Mitehell,  3  East,  251.t 

(34)  Hayling  v.  Mulhall,  2  W.  Blackst.  1 235.  A  bHl  was  indorsed  by 
Sheridan  to  Boon;  and  by  him  to  plaintiff :  he  sued  Boon,  and  took  him  in 
execution,  but  discharged  him  upon  a  letter  of  licence;  be  then  sued  Sheridan, 
for  whom  defendant  became  bail ;  and  upon  an  action  against  defendant,  he 
contended  that  the  debt  was  satisfied  by  the  imprisonment  of  Boon  :.  but  the 
Court  was  clear  it  was  not,  and  Mulhall  was  obliged  to  pay  the  money, 
t  See  Michael  v.  Myera,  6  M.  &  Gr.  702.  f 

(35)  McDonald  v.  Baoingion,  4  T.  R.  825.  A  bill  drawn  by  M'Donald  on 
BovingtoD,  was  indorsed  to  Thompson,  who  charged  Bovington  in  execution 
upon  it ;  Bovington  was  discharged  as  an  insolvent  f  under  the  Lords  Act,t 
and  then  Thompson  sued  M* Donald  and  recovered.  M'Donald  paid  the  bill, 
sued  Bovington,  and  charged  him  in  execution ;  and  on  a  rule  nisi  to  discharge 
him,  and  cause  shown,  it  was  urged  that  Bovington  had  satisfied  the  bill  by 
being  charged  in  execution  at  the  suit  of  Thompson.  8ed  per  Lord  Kenyon : 
"  Nothing  can  be  clearer  than  that  he  has  not ;  it  was  a  mere  formal  satisfaction 
as  to  Thompson,  not  like  actual  payment ;  and  when  M'Donald  was  obliged  to 
pay  the  bill  anew  cause  of  action  arose  against  the  defendant  by  the  payment, 
without  regard  to  what  passed  in  the  former  action ;  and  per  Buller,  J. :  *'  The 
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"f  So  a  judgment  obtained  on  a  bill  by  an  indorsee  against 
the  acceptor  b  no  satisfaction  or  extinguishment,  as  between 
the  acceptor  and  the  drawer  who  has  taken  it  up,  of  the 
original  debt  in  respect  of  which  the  acceptor  gave  it.  (36).  "|~ 

If  a  bill  or  note  be  mishud,  and  an  agent  for  one  of  the 
parties  tender  payment,  on  condition  that  the  bill  or  note 
is  delivered  up,  such  tender  is  no  satisfaction  of  the 
demand ;  and  if  the  agent  fail  with  the  money  in  his  hands 
before  the  biU  or  note  is  found,  it  will  be  no  answer  to  aa 
action  upon  the  bill  or  note  against  the  principal.  (37) 

But  payment  of  interest  shall  cease  from  the  time  of 
such  tender.  (37) 

consequence  would  be,  that  because  the  drawer  was  obliged  to  pay  the  holder, 
the  acceptor  would  be  discharged  without  paying  either."    Rule  discharged. 

t  But  an  insolvent  would  be  discharged  under  1  &  2  Vict,  c  110,  if  the  biU 
were  properly  mentioned  in  the  schedule.  See  BoydeU  v.  Champneyt,  2  M.  & 
W.  433,  and  Beck  ▼.  Beverly,  11  M.  &  W.  845.  In  the  case  of  bankruptcy 
and  certificate,  the  bankrupt  would  also  be  discharged ;  see  6  Geo.  IV.  c. 
16,  and  Bastett  y.  Dodgm,  9  Bing.  653.  Hmgk  y.  Jaekeom,  3  M.  &  W. 
598 ;  Filbey  y.  Lauford,  3  M.  &  Gr.  468 ;  and  before  certificate,  see  Memd  v. 
Braham,  3  M.  &  S.  91 ;  and  WaUter  y.  PUbeam,  4  C.  B.  229. 

(36)  TarletOH  and  Berkley,  Aeeig.  pf  Pollmrd,  y.  Allkmeem  and  tmoikert 
2  Ad.  &  E.  32.  Action  for  wheat  sold  and  delivered.  Tarleton  and  Pollard 
sold  the  wheat  in  question  to  defendants,  which  they  had  previously  pur- 
chased from  defendants  at  a  higher  price.  That  original  price  remained 
unpaid,  but  Tarleton  had  accepted  a  bill  for  1800/.  part  of  it,  which  defend- 
ants handed  over  to  Backhouse  and  Co.  who  had  recovered  a  judgment  upon 
it  against  Tarleton.  This  being  unpaid  defendants  took  up  the  bill.  As  a 
defence  to  this  action  they  relied  upon  their  claim  for  the  original  price  of  the 
wheat,  including  the  1800/.  Plaintiffs  upon  this  evidence  were  nonsuited, 
and  on  motion  for  new  trial  the  Court  said,  that  the  judgment  without  satis- 
faction was  no  payment,  and  refused  a  rule.f 

(37)  Dent  v.  Dunn,  3  Campb.  296.  An  executor  deposited  money  with 
an  agent  to  pay  notes  of  the  testator :  plaintiff  had  some  of  the  notes,  but 
could  not  find  them :  the  agent  tendered  him  the  money  if  he  would  give  up 
the  notes,  but  they  could  not  be  found,  and  the  agent  fisiled  with  the  money 
in  his  hands :  plaintiff  afterwards  found  the  notes,  and  brought  this  action. 
It  was  urged  for  defendant,  that  plaintiff  ought  to  bear  the  loss ;  fDr,  had  he 
not  mislaid  the  notes,  they  would  have  been  paid.  8ed  per  Lord  BUen- 
borough.  "  Here  was  only  a  tender,  which  could  not  extinguish  the  debt ; 
plaintiff  did  nothing  to  make  the  stakeholder  his  agent;  he  continued 
defendant's  agent:"  verdict  for  pluntiff,  but  interest  to  the  time  of  the 
tender  only. 


Ch.  IX.]        Satisfaction — Extinguishment.  337 

If  the  holder  of  a  bill  or  note  send  it  to  the  person  who 
oaght  to  pay  it,  not  for  immediate  payment  in  money,  but 
that  he  may  give  the  holder  credit  in  account,  and  order 
the  payment  at  a  distant  place  by  that  night^s  post ;  the 
bill  or  note  is,  as  to  the  other  parties^  to  be  considered  as 
honoured  as  soon  as  the  person  to  whom  it  is  sent  gives 
the  holder  credit  for  it.  (38) 

And  it  will  make  no  difference,  though  such  person  fail 
the  same  day  and  do  not  order  the  payment  by  that  night's 
post.  (38) 

-f- Taking  a  fresh  bill  or  note  payable  at  a  future  day  is,  in 
general,  no  satisfaction  or  extinguishment  of  a  biU  or  note 
for  which  it  has  been  given.  (39) 


(38)  GUUtrd  ▼.  WUe,  5  B.  &  C.  134.  18th  March  plaintiff  deposited 
with  defendanta  in  the  Totness  bank  800/.  at  interest ;  657/.  was  in  notes  of 
the  Dartmouth  bank :  by  the  course  of  dealing  between  these  two  banks,  the 
Totnesa  bank  sent  the  Dartmouth  bank  every  morning  aU  the  Dartmouth 
notes  they  had  received  the  preceding  day,  and  the  Dartmouth  bank  imme- 
diately entered  them  to  the  credit  of  the  Totness  bank,  and  reissued  them : 
every  evening  the  Dartmouth  bank  did  the  same  with  the  Totness  notes  they 
received,  and  an  order  was  given  every  evening  upon  London  for  whatever 
waa  the  balance  of  either  house.  On  the  morning  of  the  19th,  defendants 
sent  the  657/.  to  the  Dartmouth  bank ;  they  entered  the  amount  to  defend- 
ants' credit,  and  reissued  the  notes,  but,  towards  the  close  of  the  day,  they 
stopped  payment,  and  they  sent  over  that  evening  no  Totness  notes  to 
defendanta,  nor  any  order  upon  London:  defendants,  therefore,  insisted 
against  plaintiff  that,  as  between  them,  they  were  entitled  to  consider  the 
657/.  notes  as  dishonoured,  and  were  not  liable  to  pay  plaintiff  the  amount : 
but  on  case  and  argument,  the  three  Judges  of  B.  R.  were  of  opinion,  that  as 
between  plaintiff  and  defendants  these  notes  were  to  be  considered  as  ho- 
noured ;  they  were  to  be  considered  as  presented  for  payment  when  the  Dart- 
month  bank  received  them;  and  if  defendants,  by  their  course  of  dealing, 
mstead  of  requiring  payment  were  content  to  have  credit  only  and  defer  pay- 
menty  it  was  at  their  peril :  had  they  employed  a  third  person  as  their  agent, 
actoal  payment  would  have  been  made ;  and  if,  for  a  like  accommodation  to 
themselves  from  the  Dartmouth  bank,  they  thought  fit  to  make  the  Dart- 
mouth bank  their  agents,  that  was  an  arrangement  between  the  banks,  which 
did  not  affect  plaintiff.  He  was  entitled  to  recover,  as  if  the  defendants  had 
received  from  the  Dartmouth  bank  the  full  amount  of  the  Dartmouth  notes. 
Judgment  for  plaintiff,    f  See  per  Patteson,  J.,  2  Ad.  &  E.  36. 

(39)  See  Puelford  v.  Maxwell,  and  Oweneon  v.  Mane,  poet,  note  (119). 
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But  the  right  of  action  on  the  original  bill  or  note  will 
be  suspended  during  the  currency  of  the  substituted  bill  or 
note.  (40) 

And  during  that  period  the  holder  generally  cannot 
maintain  an  action  for  the  interest  and  expenses^  as  they 
are  mere  accessaries  to  the  principal  debt.  (40)  "f 

Discharging  (41),  or  giving  time  to  (42)  any  of  the  par- 

(40)  Kendrick  t.  Lomax,  2  C.  &  J.  405.  Plaintiff  being  the  holder  of 
an  inland  bill  for  35/.,  Blnndell,  an  indoner,  at  the  request  of  Wdlings,  the 
preceding  indorser,  a  few  days  hefore  the  bill  became  doe  gave  plaintiff 
another  bill  for  the  same  sum,  which  he  received.  The  original  bill  had  been 
sent  to  London  to  be  presented,  and  Blnndell  told  plaintiff  that  if  he  wonld 
take  it  to  Wellings  when  it  came  back  he  would  pay  the  expenses.  Before 
the  second  bill,  which  was  paid  at  maturity,  became  due  this  action  was 
brought,  and  the  defences  pleaded  were,  that  plaintiff  had  accepted  another 
bill  in  satisfaction,  and  also  that  he  had  received  that  other  bill  in  renewal  of 
the  first.  The  expenses  of  postage  and  noting  were  shown  to  be  it .  6>tf. 
Bay  ley,  B.,  thought  that  a  biU  for  the  same  sum  could  not  be  a  satiifaction  of 
that  sum  and  damages,  but  left  it  to  the  jury  to  say  whether  the  aecond  bill 
was  given  in  renewal  of  the  first.  They  found  it  was,  but  he  thought  plain- 
tiff entitled  to  verdict  for  the  expenses,  reserving  leave  to  deliendant  to  move 
to  enter  a  nonsuit.  On  rule  inde,  Bayley,  B.,  said  he  had  inquired  of  Lord 
Tenterden,  C.  J.,  who  said  that  the  expenses  of  noting  an  inland  biU  were  never 
allowed ;  and  the  Court  thought  that,  at  all  events,  in  the  absence  of  any  allege 
tion  of  special  damage,  no  part  of  these  expenses  could  be  recovered,  bat  inde- 
pendently of  this  they  held  that  the  expenses  as  well  as  interest  were  mere  acces- 
saries to  the  principal  debt,  and  the  right  to  recover  that  being  suspended  by  the 
acceptance  of  the  second  bill,  the  action  could  not  be  supported  for  the  expenses. 
Rule  absolute.  As  to  the  form  of  plea  see  Critp  v.  Grijitkt,  2  C.  M.  &  R.  159.t 

(41)  Ex  parte  SmUh,  3  Bro.  C.  C.  1.  Lewis  and  Potter  indorsed  certain 
bills  and  notes  to  Esdaile,  and  became  bankrupt.  Esdaile  proved  the  anoant 
of  the  bills  and  notes  under  their  commission,  and  afikerwazds  received  a  com- 
position from  the  acceptors  of  the  bills,  and  the  makers  of  the  notes,  and 
gave  them  a  full  discharge,  without  the  knowledge  of  the  assignees  of  Lewis 
and  Potter.  On  petition  by  the  assignees  to  have  the  debt  in  respect  of  the 
bills  and  notes  expunged,  the  Chancellor  held  that,  by  discharging  the  aoeep- 
tors  and  makers,  without  the  consent  of  the  indorser,  the  latter  was  discharged 
also.  To  the  same  effect  is  the  case  of  Ex  parit  Wilton,  1 1  Yes.  410.  See 
also  Smith  y.  Knox,  3  Esp.  46. 

(42)  Enplish  v.  Darley,  2  Bos.  &  Pull.  61.  The  hoMer  of  a  biU  sued  the 
indorser  and  acceptor,  and  took  out  execution  against  the  acceptor,  bat 
received  100/.  from  him,  and  took  his  bond  and  warrant  of  attorney  for  pay- 
ment of  the  remainder  by  instalments,  with  interest  and  costs,  except  only  a 
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ties  (43)  is  a  discbar^  of  every  other  party,  who,  upon 

Domiiial  sum  to  enable  him  to  support  actions  against  the  other  parties :  he 
then  brought  on  to  trial  this  action  against  the  indorser.  Lord  Eldon  thought 
that  the  bargain  to  give  indulgence  to  the  acceptor  was  a  bar,  and  nonsuited 
plaintiff;  and,  on  motion  for  a  new  trial,  the  Court  was  clear  that  the  non- 
suit  was  right ;  because  giving  time  to  the  acceptor  was  a  pledge  that  he 
should  have  time  from  aU  the  other  parties,  and  the  holder  had  no  right  to 
give  such  pledge  and  yet  hold  the  other  parties  liable. 

Gmdd  T.  JBo^fon,  8  East,  576.  The  holder  of  a  bill,  upon  its  becoming 
due,  received  part  payment  from  the  acceptor,  and  took  a  bill  fit>m  him  at  a 
future  short  date  for  the  remainder,  and  agreed  to  keep  the  original  bill  in  his 
hands  in  the  interim,  as  a  security.  He  now  sued  defendants  as  indorsers, 
ind  this  was  relied  upon  as  a  defence.  Lord  Ellenborough  thought  at  the 
trial,  that  it  did  not  amount  to  a  giving  time  to  the  acceptor,  and  plaintiff  had 
a  verdict ;  but  upon  motion  for  a  new  trial,  he  and  the  Court  were  satisfied 
that  it  did,  and  a  nonsuit  was  entered. 

LaxUm  v.  Pm/,  2  Campb.  185.  Indorsee  of  a  bill  against  the  acceptor. 
It  appeared  that  the  bill  had  been  accepted  for  the  accommodation  of  the 
drawer,  which  circumstance  was  known  to  plaintiff,  who  gave  value  for  the 
bin.  When  the  bill  became  due,  plaintiff  received  part  payment  from  the 
drawer,  and  gave  him  time  to  pay  the  remainder,  without  the  concurrence  of 
defendant.  Lord  Ellenborough  held,  that  this  being  an  accommodation  bill 
within  the  knowledge  of  all  the  parties,  the  acceptor  could  only  be  considered 
as  a  surety  for  the  drawer ;  and  in  the  case  of  simple  contracts,  the  surety  is 
discharged  by  time  being  given,  without  his  concurrence,  to  the  principal. 
Nonsuit.  But  see  as  to  this  case,  an/e,  p.  210,  notes  (112),  (113),  and  (114). 
t  And  Harrwm  v.  Courtauldf  NiehoUa  v.  NorriSf  poitf  notes  (50)  and  (51).t 

See  Bees  v.  Berrington,  2  Ves.  Jun.  540.  Rees  became  surety  in  a  joint 
and  several  bond  conditioned  for  the  payment  to  the  obligee  of  a  certain  sum, 
with  interest,  by  two  instalments;  the  first  on  the  31st  of  December,  1789, 
and  the  second  on  the  31st  of  December,  1790.  In  September,  1790,  the 
whole  sum  being  unpaid,  the  obligee  took  promissory  notes  fit>m  the  principal 
obligor,  for  payment  of  the  debt  by  instalments  at  e^itended  periods,  which 
notes  were  afterwards  exchanged  for  others  payable  at  more  distant  days. 
This  arrangement  was  without  the  knowledge  of  Rees«  The  principal  obligor 
afterwards  became  bankrupt ;  and  the  executor  of  the  obligee  sued  Rees,  the 
surety.  And  on  a  bill  filed  for  an  injunction,  the  Chancellor  held,  that  the 
surety  vraa  discharged  by  .this  indulgence  baring  been  given  without  his  con- 
sent to  the  principal.    See  also,  2  Bos.  &  PulL  62. 

t(43)  lyon  et  a/,  v.  Noli,  5  M.  &  W.  250.  To  a  declaration  on  a  bill 
drawn  by  W.  H.,  accepted  by  T.  H.,  and  by  W.  H.  indorsed  to  defendant, 
and  by  him  to  W.,  and  by  W.  to  plaintiffi ;  defendant  pleaded  that  he  indorsed 
it  to  other  persons,  H.  and  Co.  for  their  accommodation,  and  H.  and  Co. 
indorsed  it  to  W.,  and  that  plaintiffi  after  its  acceptance  and  dishonour  took 
from  H.  and  Co.  three  other  bills  at  different  dates  in  substitution  of  this  and 
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paying  the  bill  or  note,  would  be  entitled  to  sue  the  party 
to  whom  such  discharge  or  time  has  been  given. 

Unless  the  right  to  sue  in  such  case  result  from  facts 
out  of  the  ordinary  course :  as,  from  the  signatures  being 
accommodation  signatures. 

And  if  the  party  who  would  be  entitled  to  sue  assent 
(44)  to  the  giving  time,  fat  any  time  before  the  bill  or 
note  becomes  due  (45)  f;  or  if,  knowing  of  time^having  been 

two  other  bills,  and  agreed  with  them  not  to  press  any  of  the  parties  for  pay- 
ment of  this  bill  in  the  mean  time  without  defendant's  consent,  and  that  they 
gave  time  accordingly.  Upon  a  replication  de  mjurid  these  £scts  were 
proved,  except  that  it  appeared  that  the  biU  was  not  indorsed  by  H.  and  Co. ; 
Lord  Abinger,  C.  B.,  however,  thought  the  substance  of  the  plea  proved,  but 
reserved  leave  to  plaintiffs  to  move  to  enter  a  verdict,  and  after  argument  and 
time  to  consider  the  Court  held  the  averment  of  the  indorsement  by  U.  and 
Co.  material,  and  the  plea  not  proved :  and  Parke,  B.,  said,  that  if  it  were 
struck  out,  the  plea  would  only  be  matter  of  agreement  with  a  stranger,  and 
no  bar.    Rule  absolute  to  enter  a  verdict  for  plaintiff.f 

(44)  Clark  v.  Devlin,  3  Bos.  &  Pull.  363.  Atkinson,  the  acceptor  of  a 
bill,  having  been  arrested  by  the  holder,  offered  him  a  warrant  of  attorney  for 
the  amount  of  the  bill,  payable  by  instalments :  this  offer  the  holder  mentioned 
to  defendant,  the  drawer,  proposing  to  accept  of  it ;  who  said,  **  Tou  may  do 
as  you  Uke,  for  I  have  had  no  notice  of  the  non-payment."  In  fact  he  had 
bad  notice.  The  Court  held  that  this  amounted  to  an  assent  on  the  part  of 
defendant  to  the  security  being  taken,  and  therefore  that  defendant  was  not 
discharged  by  this  indulgence  to  the  acceptor. 

t  (45)  Smith  and  othert  v.  Winier,  4  M.  &  'W.  454.  Action  by  indorsees 
against  .defendant  as  maker  of  three  promissory  notes,  payable  in  October  and 
November.  Plea  that  they  were  made  for  the  accommodation  of  Innes,  an 
indorser ;  that  plaintifft  had  notice  of  this  when  they  took  them ;  that  before 
they  became  due  plaintiffs  gave  time  to  Innes,  without  defendant's  consent ; 
replication  that  plaintiffs  did  not  give  time  without  defendant's  consent.  The 
proof  was,  that  in  September,  plaintiffs  became  parties  to  a  creditor's  deed 
giving  time  to  Innes,  but  declaring  that  persons  holding  notes,  &c.  should  not 
be  prejudiced  by  it  in  respect  of  their  recourse  to  third  persons  on  theni«  and 
providing  it  should  be  void,  unless  signed  by  all  his  creditors  in  Engiand 
within  three  months.  Subsequently  in  September,  defendant  signed  a  memo- 
randum, by  which  she  consented  to  Innes'  creditors  signing  this  deed,  without 
prejudice  to  their  claims  on  her,  and  some  of  the  creditors  having  failed  to 
execute,  she  signed  another  memorandum  in  December,  consenting  that  the 
creditors  might  waive  the  provision  for  avoiding  the  deed.  Upon  point 
reserved,  the  Court  thought,  that  to  make  the  plea  good,  it  must  mean  that 
plaintiff^  gave  time  to  Innes  without  defendant's  oonaent  at  any  time  before 
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given,  he  at  any  time  promise  (46)  to  pay  the  bill  or  note, 
his  liability  will  be  continued  in  the  former  case,  and 
reviyed  in  the  latter;  and  it  will  make  no  difference, 
though  the  promise  were  made  under  a  misconception  of 
the  law,  the  party  believing  himself  to  be  still  liable ;  unless 
the  holder  were  instrumental  in  raising  that  belief. 

"f^And  his  liability  will  be  continued  or  revived,  although 
there  was  no  fresh  consideration  for  such  assent  or  promise. 

(45)t 
If  the  holder  of  a  bill  bind  himself  to  give  time  to  the 

acceptor,  he  discharges  all  those  parties  who,  if  they  paid 

the  biU,  would  have  remedy  over  against  the  acceptor.  (47) 

But  to  discharge  those  parties,  the  holder  must  be  bound 
to  give  the  time.  (47) 

And  a  promise  without  consideration  will  not  bind  him 
(47); 

Nor  will  a  promise  void  by  the  Statute  of  Frauds  (47)  ; 

Or  a  promise,  if  part  be  paid,  to  give  time  for  the 
residue.  (47) 

the  notes  were  dae ;  and  that  having  consented  to  forbearance,  though  sub* 
seqaently  to  the  execution  of  the  deed,  and  without  fresh  consideration  she 
remained  liable.  Postea  to  pIuntifTs.  See  also  Mayhew  v.  Criekett,  2  Swanst. 

185.t 

(46)  Sievent  ▼.  Lynch,  12  East,  38.  The  defence  in  this  action,  which 
was  by  an  indorsee  against  the  drawer  of  a  bill,  was,  that  plaintiff  had  given 
time  to  the  acceptor ;  in  answer  to  which,  it  was  proved  that  the  defendant 
knew  of  such  time  having  been  given,  but  that,  conceiving  himself  to  be  still 
liable,  tluree  months  after  the  bill  became  due,  he  said  to  plaintiff,  "  I  know  I 
am  liable,  and  if  Jones  (the  acceptor)  does  not  pay  it,  I  will."  Upon  this 
Lord  EUenborough  directed  a  verdict  to  be  found  for  plaintiff;  and  upon  a 
motion  for  a  new  trial,  the  Court  held  the  direction  right,  and  refused  a  rule. 

(47)  PMUpot  V.  Briant,  4  Bingh.  717.  In  an  action  against  the  drawer  of 
a  biU,  the  defence  was,  indulgence  to  the  acceptor's  executrix.  Plaintiff 
applied  to  the  agent  of  the  executrix,  who  said  there  was  not  sufficient 
property  then,  but  if  plaintiff  would  let  the  matter  stand  over,  the  executrix 
would  engine  to  pay  the  bill  out  of  her  private  income.  Plaintiff  promised, 
if  the  interest  were  paid,  to  give  a  reasonable  time,  and  in  pursuance  thereof 
interest  was  paid  out  of  the  private  income  of  the  executrix  :  on  rule  nisi  for 
nonsuit,  cause  shown,  and  time  to  consider,  the  Court  held  that  a  contract 
*tiMl»ii^  the  holder  to  give  time  would  discharge  the  drawer ;  but  that  to  have 
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An  agreement  between  the  holder,  drawer,  and  acceptor, 
that  the  acceptor  shall  pay,  discharges  the  drawer,  if  the 
acceptor  be  to  pay  to  a  limited  extent  only  (48) ; 

As  the  bill  without  expenses.  (48) 

A  release  to  the  payee  of  a  note  does  not  discharge  the 

maker  (49) ; 

Though  the  note  were  an  accommodation  note  (49) ; 

Unless  that  fact  were  known  to  the  releaser  when  he 
gave  the  release.  (50) 

A  release  to  the  drawer  of  a  bill  will  not  discharge  an 
accommodation  acceptor,  unless  the  party  giving  the  release 
knew  at  the  time  he  took  the  bill  that  it  was  an  accommo- 
dation acceptance.  (50) 

that  effect,  the  contract  must  be  such  as  to  bind  the  holder  to  give  time :  that 
a  promise  without  adequate  consideration  did  not  bind  the  holder,  but  left  him 
at  fuU  Uberty  to  sue  if  he  thought  fit :  that  as  a  promise  for  payment  out  of 
the  executrix's  private  income  this  was  void,  as  not  being  in  writing,  and  u  a 
promise  to  pay  out  of  the  assets,  it  was  only  promising  to  do  what  without  a 
promise  she  was  bound  to  do.   fAnd  see  Clarke  v.  Wilton,  3  M.  &  W.  208.t 

(48)  De  la  Torre  v.  Barclay,  1  Stark,  7.  The  drawers  of  a  bill  having 
become  bankrupts,  an  agreement  was  entered  into  between  their  assignees, 
the  holder  (plaintiff),  and  the  acceptor,  by  which  the  acceptor  agreed  to  pay 
the  amount  of  the  bill,  provided  he  were  not  called  upon  to  pay  more.  The 
agreement  recited  the  bill,  the  acceptance,  and  the  probability  of  its  being 
sent  back  for  non-payment.  Phiintiff  having  afterwards  sued  the  dravren, 
Lord  Ellenborough  held  this  new  agreement,  which  varied  the  condition  of 
the  acceptor,  was  a  waiver  of  the  right  of  action  against  defendanta,  who  were 
represented  by  their  assignees.    Nonsuit. 

(49)  Carttairt  v.  Rollealon,  5  Taunt.  551.  Assignees  of  first  indorsee  of 
note  against  the  maker.  Plea,  that  defendant  made  the  note  as  surety  for 
the  payee,  and  not  on  his  own  account,  and  that  plaintiff  had  released  the 
payee  from  the  note  and  from  all  claims  and  sums  of  money  due  thereon : 
there  was  no  allegation  that  pljuntiff  knew  that  defendant  was  only  sitrety, 
and  on  demurrer  the  plea  was  held  bad,  and  pluntiff  had  judgment. 

(50)  Harriion  v.  Courtauld,  3  B.  &  Ad.  36.  Plaintiff  accepted  a  bill 
drawn  upon  him  by  Benzeville  for  his  accommodation,  which  Bciizeville 
indorsed  to  Courtauld,  who  was  then  ignorant  that  it  was  an  accommodation 
bill,  as  a  collateral  security  for  2000/.  due  to  him.  Benzeville  afterwardi 
informed  him  that  it  was  an  accommodation  biU,  and  became  bankrupt. 
Courtauld  agreed  to  purchase  part  of  the  property  from  the  assignees  for 
1500/.,  and  upon  the  conveyance  and  payment  of  another  demand  to  ideise 
the  assignees  from  his  entire  claim.     He  subsequently  executed  a  release  to 
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A  release  to  the  payee  of  a  note  will  not  discharge  the 
tnaker,  though  the  maker  gave  the  note  as  surety  only  for 
the  payee,  and  the  party  executing  the  release  knew  it 
when  he  took  the  note,  if  the  deed  of  release  contain  a  pro- 
viso that  the  release  shall  not  debar  the  party  giving  it  from 
suing  on  any  securities.  (51) 

Nor  will  giving  time  to  the  payee  under  those  circum- 
stances. (51) 

Knowledge  at  the  time  he  gave  the  release  is  not  suffi- 
cient. (50) 

At  least,  if  the  bill  is  not  noticed  in  the  transaction,  and 
does  not  appear  to  have  been  contemplated.  (50) 

"f  Giving  time  to  the  drawer  discharges  an  indorser, 
though  he  may  have  indorsed  the  bill  to  the  drawer,  and 
the  drawer  have  indorsed  it  to  the  plaintiff.  (52) 

At  least,  if  the  time  were  given  to  him  as  the  drawer,  or 
the  plaintiff  knew  that  the  person  so  drawing  and  indorsing 
was  the  same.  (52)"!* 


tbein  of  an  demands,  no  mention  having  been  made  of  the  biU.  An  action 
upon  it  having  been  brought  by  Courtanld  against  plaintiff  as  the  acceptor,  a 
bill  in  equity  was  filed,  and  the  Master  of  the  Rolls  stated  these  facts  in  a 
case  for  the  opinion  of  the  Court  of  King's  Bench  upon  the  question,  "  whether 
Comtanld  was  entitled  to  recover  from  Harrison  upon  the  bill."  The  Court 
certified  that  he  was  entitled  to  recover. 

Qmttre,  Had  there  been  no  release  might  not  plaintiff  on  paying  the  bill 
have  sued  or  proved  under  his  estate  ? 

(51)  NiehoU  v.  Norri»,  3  B.  &  Ad.  41.  Plaintiff  refused  to  trust  J.  S.  unless 
defendant  vrould  give  security  for  50/.  Defendant  gave  a  note  payable  to 
J.  S.,  and  J.  S.  indorsed  it  to  plaintiff:  J.  S.  having  become  indebted  to 
plaintiff  in  1000/.  a  deed  was  executed  by  both,  by  which  plaintiff  agreed  to 
accept  a  composition  payable  as  to  part  by  bills  and  notes  at  distant  dates, 
and  executed  a  release,  but  stipulated  that  he  should  not  be  debarred  from 
suing  on  the  securities  he  held.  He  afterwards  sued  defendant  on  the  note, 
and  on  motion  for  nonsuit  the  question  was,  whether  the  giving  time  and  the 
release  were  not  a  bar.  The  Court  was  clear  they  were  not ;  the  stipulation 
that  plaintiff  should  not  be  debarred  from  suing  on  the  securities  he  held  pre- 
vented it ;  he  might  at  any  time  have  sued  on  the  note ;  and  Pwke,  J.,  said 
Penirnm  v.  Poeoek,  5  Taunt.  192,  was  sound  law.  See  Bx  parte  Olendhminff, 
6  Dow.  233,  t  «nd  Hali  v.  Wilcox,  1  M.  &  Rob.  58. 

(52)  Ifali  T.  Cole,  4  Ad.  &  E.  577.  Action  on  bill  drawn  and  indorsed  by  J.  S 
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Discharging  any  of  the  indorsers  will  be  a  discharge  of 
all  subsequent,  though  not  of  prior  mdorsers.  (53) 

Giving  time  to  the  acceptor  will  not  discharge  the  drawer, 
if  the  acceptance  were  to  accommodate  the  drawer,  and 
the  drawer,  as  between  him  and  the  acceptor,  be  the 
person  to  pay  the  bill.  (54) 

Agreeing,  after  a  bill  has  become  due,  and  been  regularly 
protested  for  non-payment  and  notice  thereof  given,  not  to 
press  the  acceptor,  will  (55)  not  discharge  the  drawer : 

Nor  will  (55)  receiving  part  of  the  money  on  account 
from  an  indorser. 


to  defendant,  and  indorsed  by  him  "  to  the  said  J.  S."  and  by  "  the  sud  J.  S.**  to 
plaintiff.  Plea,  that  plaintiff,  without  defendant's  consent,  by  accepting  a  cog- 
novit gave  time  *'  to  the  said  J.  S."  On  general  demurrer,  the  Court  thought  the 
plea  an  answer ;  that  properly  it  should  have  stated  that  plaintiff  knew  of  the 
identity,  but  as  the  declaration  mentioned  "  the  said  J.  S."  and  the  defendant 
adopted  this,  on  general  demurrer,  the  Court  would  assume  he  knew  it ;  that 
it  would  be  a  fraud  on  the  agreement  to  allow  plaintiff  to  sue  another  who 
would  sue  J.  S.     Judgment  for  plaintiff.f 

(53)  Smith  V.  Knox,  3  Esp.  46.  Per  Lord  Eldon  :  <<  It  is  said  that  the 
holder  may  discharge  any  of  the  indorsers  after  taking  them  in  execution,  and 
yet  have  recourse  to  the  others.  I  doubt  of  the  law  as  stated  so  generally.  I 
am  disposed  to  be  of  opinion,  that  if  the  holder  discharge  a  prior  indorser,  he 
would  find  it  difficult  to  recover  against  a  subsequent  one." 

So  also  in  BnglUh  t.  Barley,  2  Bos.  &  PuU.  62,  Lord  Eldon,  after  advert- 
ing to  the  inaccuracy  of  the  marginal  abstract  of  the  case  of  Hayiing  v.  Mml' 
hall,  said.  Had  the  plaintiff  first  sued  a  prior  indorser  and  discharged  him 
from  execution,  it  would  have  afforded  a  sufficient  objection  to  an  action 
against  a  subsequent  indorser.   See  Hayling  v.  Mullhatl,  ante,  p.  335,  n.  (34). 

(54)  Collott  V.  Haigh,  3  Campb.  281.  In  an  action  against  the  drawer  of 
a  biU,  it  appeared  that  plaintiffs  had  given  time  for  some  weeks  to  the  acceptor ; 
but  it  appearing  also  that  the  acceptance  was  an  accommodation  acceptance, 
without  value.  Lord  Ellenborough  was  clear  that  the  drawer  continued  liable; 
for  the  reason  why  indulgence  to  the  acceptor  without  the  drawer's  consent 
discharges  the  drawer  is,  because  it  may  affect  his  remedy  over  against  the 
acceptor;  and  that  reason  does  not  apply  where  he  is  not  entitled  to  a  remedy 
over.    Verdict  for  plaintiff. 

(55)  Walwyn  v.  8i.  Qutn/in,  1  Bos.  &  Pull.  652.  In  an  action  by  ia- 
dorsees  against  the  drawer  of  a  bill,  it  appeared  that  after  the  bill  had  become 
due  and  been  protested  for  non-payment,  though  no  notice  thereof  had  been 
given  to  the  defendant,  he  having  no  effects  in  the  hands  of  the  acceptor,  the 
pUdntiffii  received  part  of  the  money  on  aceoim/,  from  the  indoner ;  and  thtt 
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Giving  time  to  the  payee  will  not  discharge  the  drawer ; 
for  indulgence  to  the  payee  cannot  affect  the  drawer ;  he 
may  nevertheless  pay  and  enforce  his  remedies.  (56) 

-f*  Nor  will  giving  time  to  a  prior  party  discharge  an  in- 
dorser  at  law  if  judgment  have  been  previously  signed  against 
him.  (57) 

Consenting  to  a  judge's  order  in  an  action  against  the 
drawer,  that  upon  payment  at  a  future  day  of  the  debt  and 
costs,  all  proceedings  shall  be  stayed,  and  that  otherwise 
judgment  may  be  signed,  does  not  bind  the  holder  to  give 
time,  and  therefore  does  not  discharge  the  indorser.  (58) 

Although  the  holder  could,  if  he  had  gone  on,  have 
obtained  judgment  before  that  day.  (58) 

to  an  application  from  the  acceptor,  stating  that  it  was  probable  he  should  be 
able  to  pay  at  a  fature  period,  they  returned  for  answer  that  they  would  not 
press  him.  It  was  nrged  that  either  of  these  facts  discharged  the  drawer : 
but  the  Court  after  argument,  and  time  taken  to  consider,  held  that  they  did 
not,  and  awarded  the  postea  to  the  plaintiff.  Eyre,  C.  J.,  said,  that,  had  this 
forbearance  to  sue  the  acceptor  taken  place  before  noting  and  protesting  for 
non-payment,  so  that  the  biU  had  not  been  demanded  when  due,  it  was  clear 
that  the  drawer  would  have  been  discharged ;  it  would  have  been  giving  a  new 
credit  to  the  acceptor.  But  that  after  protest  for  non-payment,  and  notice  to 
the  drawer,  or  what  was  equivalent  to  notice,  a  right  to  sue  the  drawer  had 
attached,  and  the  holder  was  not  bound  to  sue  the  acceptor :  he  might  there- 
fore forbear  to  sue  him. 

(56)  Claridgt  v.  Dalton^  4  M.  &  S.  226.  Indorsee  against  drawer.  De- 
fence, that  plaintiff's  agent  had  given  time  to  the  payee.  It  did  not  appear 
that  plaintiff  had  authorized  him  so  to  do ;  but  on  a  rule  nisi  for  nonsuit,  and 
cause  shown,  the  Court  expressed  a  dear  opinion,  that  if  he  had  it  would  not 
affect  the  drawer  or  give  him  any  ground  of  defence,  and  rule  discharged. 

t  (57)  Bray  v.  IfofMon,  8  M.  &  W.  668.  In  an  action  against  the  indorser 
of  a  biU,  an  application  was  made  on  affidavits  to  set  aside  the  judgment  on  the 
ground,  inier  alia,  that  after  the  judgment  was  signed  plaintiff  gave  time  to  a 
prior  indorser,  whereby  defendant  was  discharged ;  but  the  Court  said  that 
Pole  V.  Ford,  2  Chitt.  125,  was  an  express  authority,  that  when  judgment 
has  been  signed  the  Court  vrill  not  interfere  under  such  circumstances,  and 
that  where  there  is  a  regular  judgment  against  an  indorser,  it  cannot  be  affected 
by  the  discharge  of  a  prior  indorser,  and  there  was  no  relief,  unless  there  be 
one  in  equity. 

(58)  MieAael  v.  Myer$,  6  M.  &  G.  702.  Action  against  indorser  of  a  bill 
drawn  by  Braham.  Plea,  that  plaintiff  having  commenced  an  action  against 
Braham,  consented  to  a  judge's  order  that  upon  payment  of  the  amount  due 
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•wi^^u  ant  »ae  ne^inim  mi.  "uiB  ai!  TiiHacaf  skH^  km  otrtaiiicd  final 
u^nv^ir  Cfiiic  )«njTi>  ~ste  nznrsam  ic  ^air  iho^  lal  kr  pucfikd  m  the 
K*iv«»     V-Ms  Ufuui'»a  V  3iir  nmnkaam.  v  ;^»  |Aea.  the  Covt  kdd,  that 


tM  iMsa  *«»-  tKL.     ••uiicntear  iir  lunncaC 
?Wv  iL.  Jujiiwiitk,  M  }v  a  C  ir$L 

luiaomiK  iir  -vrmar  uttc  ttwaiaac 
■ydftmtff  ttFrmc  mnncir  at  ainrtra  arwuc  JL  E<6naaAk 
«r  T!«i  n  'tie  Keuns.  la  ise  ^iia  Mjp^  'xmu'tS^ 
-fi^  ^nt  tixe  "Hra^ie  iv  mcarniwiK  tc  -mA. 
-aiM*  i«««uit  a  ^vT»rtt  n  ai*  aecataassc  Manr^f  i&aaU  be  M  fibcrtr  to  siga 
v'»Km«.»»**  ^*>«  w^  nttainitfnr  -was  lut  amii  -^ill  Ae  booA  of  Mar.  I^ric, 
^K'U^c'H  zMf  it!i«**iafti]c  "vaa  luc  ^isctiarBci^  lad  Erected  a  ladicl  lor 
lUhmrtt  «.-«>«r  ^»«»?  'wwr-**^  'w  mi^  *»  «ar  a  ■Miiiir.    After  aii^vBieBt, 

^  ^'W'^t   nHuu-.'  ,>miu  la»<r  n>cau»«£ 
,;«^kditic!i'  %4a  :ci«  <i^2i  jr  3Uta  /r  JL^u  w 

JL'MaitW  V  X\»Hn  ♦  U.  *  ^r.  *r^  tidbcwe  aoiiBl  diaaer.  Flea, 
^H»  jOteinUf  Wuinc  «ae»£  Ar  a.'vwycwr.  «tt  "*A  Jiaws.  la  iaawhiitioa  of 
WW  a.xxv«w  ^  svawmciijc  »  a  .^nto*  «rair.  tikai  e^aa  fafaieat  of  the 
jj«v*i%H  H  -rt^^Jl  m  i^Jdk  ,'^ii>  al  7isiew<fiii«»  AwMtestaye<lwtiacaie 
^  it^t^tX  ^\i^i*^if  siKAiia  W  «  "iNjm  w  4ifa  na%aMat»  it  wm  agreed  that 
iN^^iKitl'  ?Jl<^i»*u  ^H^  ttHw  *>  •*>«?  jL-vvTmir  a*r  wiiJMun  tiH  theft  tnae.  Upon 
mMv«^  iuii*u»»v.  *'>^  >.v<i/tMfi  M^  iifwmiaac  aiaL.mtd  tkrt  PHte  t.  Bimtmth 
^«<  A  <»^<*  ^ti.'ix^t?  4|C<itt>«t  Vim^  a»  -^sre  wa»  ea  aicsiaurt  that  the  party 
Vftu  •MV<v    •iH^  **'>*«♦  V  ^^ald  ^^cX-na-ae  ki«e  kai.  aai  pn^ed  kare  to 
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do  so,  b  good  without  an  allegation  that  the  time  given 
exceeded  that  period.  (60) 

And  the  plaintiff  must  reply  the  facts  which  would  have 
prevented  his  obtaining  judgment  at  an  earlier  period,  or 
traverse  the  fact  of  forbearance.  (60) 

Upon  a  traverse  of  the  agreement  he  cannot  avail  him- 
self of  this  answer.  (60)'|- 

Taking  a  fresh  bill  from  the  acceptor,  as  a  collateral 
security,  will  not  discharge  the  drawer  (61),  unless  there 
be  a  bargain  to  give  time.  (61) 

Taking  the  separate  notes  of  one  of  several  partners,  at 
distant  dates,  as  a  collateral  security,  will  not  discharge  the 
others,  if  the  party  insist  at  the  time  that  it  shall  not  pre- 


(60)  I»ame  ▼.  Daniei^  8  Q.  B.  500.  To  a  count  against  drawer  of  a  bUI,  he 
pleaded,  thai  plaintiff;  without  defendant's  consent,  for  20/.  agreed  with  the 
acceptor  to  stay  and  forbear  for  two  months  aU  proceedings  in  an  action 
he  had  brought  against  him,  which  he  did.  There  was  a  similar  plea  to  a 
count  on  another  biU,  and  plaintiff  traTersed  the  agreement.  The  agreement 
was  proved  on  the  trial ;  but  plaintiff  contended  that  the  evidence  showed  that, 
had  he  proceeded,  he  could  not  have  obtained  judgment  at  an  earlier  period 
than  he  did  under  the  agreement.  Lord  Denman,  C.  J.,  held,  that  this  question 
oonld  not  be  raised  on  these  replications,  but  reserved  the  point ;  and  after 
argument  on  rule  to  enter  a  verdict  on  the  issues,  or  judgment  non  obttanie 
wertdietOf  the  Court  held  the  pleas  good,  and  that  plaintiff  should  either  have 
replied  the  facts  which  destroyed  the  effect  of  the  indulgence,  or  traversed 
the  forbearance.    Rule  discharged.t 

(61)  Primff  v.  Clarkion,  1  B.  &  C.  14.  A  bill  for  85/.  8f.  7c/.  was  dU- 
honoured,  and  notice  given  to  defendant,  the  drawer.  Greddin  and  Co.  the 
payees  took  it  up,  and  Thompson,  the  acceptor,  afterwards  sent  them  a  second 
bin  for  126/.,  but  nothing  was  said  or  stipulated  as  to  the  first  bUl.  Geddin 
and  Co.  discounted  the  second  bill,  and  passed  the  first  to  plaintiff  on  a 
valuable  consideration.  It  was  urged,  that  by  taking  the  second  bill  Geddin 
and  Co.  virtually  gave  time  to  the  acceptor  upon  the  first,  and  discharged  the 
drawer ;  but  Abbott,  C.  J.,  and  afterwards  the  Court,  held  otherwise ;  for,  as 
the  second  bill  was  taken  as  a  collateral  security  only,  it  left  all  the  rights 
upon  the  first  entire. 

It  does  not  appear  to  have  been  uiiged,  that  as  plaintiff  took  the  bill  after 
it  was  dne,  he  could  have  had  no  better  right  than  Geddin  and  Co. ;  and  that 
after  using  the  second  bill  they  had  no  right,  till  the  second  was  dishonoured, 
upon  the  first. 


346  Indulgence*  [Ch.  IX. 

So,  consenting  to  a  judge^s  order,  or  agreeing  to  accept  a 
cognovit  with  a  stay  of  proceedings  for  a  certain  time,  in  an 
action  against  a  principal  or  prior  party,  does  not  discharge 
a  surety  or  subsequent  party,  if  the  time  at  which  it  is  pro- 
vided the  plaintiff  may  obtain  judgment  does  not  exceed  the 
period  at  which  the  plaintiff,  had  he  proceeded  in  the  regu- 
lar  course  of  practice,  would  have  obtained  judgment.  (59) 

But  a  plea  merely  stating  a  binding  agreement  to  forbear 
prosecuting  an  action  for  a  certain  time,  and  forbearance  to 


on  the  bin,  with  costs  to  be  taxed  and  paid  in  one  month,  all  further  proceed- 
ings in  the  said  action  should  be  stayed,  and  that  unless  the  said  debt  and 
costs  were  paid  as  aforesaid,  plaintiff  should  be  at  liberty  to  sign  final  judg- 
ment, and  issue  execution :  and  that  the  plaintiff  might  have  obtained  final 
judgment  long  before  the  expiration  of  the  month,  had  he  proceeded  in  the 
action.  Upon  demurrer  to  the  replication  to  this  plea,  the  Court  held,  that 
as  the  order  contained  no  positive  stay  of  proceedings  in  the  intezral  befinre 
payment,  the  plea  was  bad.    Judgment  for  plaintiff.  * 

(59)  Priet  v.  Bdmufndt^  10  B.  &  C.  578.  Payee  against  maker  of  two 
notes.  It  appeared  that  the  notes  were  made  jointly  and  severally  with  A. 
Edmunds,  for  whose  debt  defendant  became  surety  on  the  notes ;  and  that 
plaintiff  having  brought  an  action  against  A.  Edmunds,  and  the  canse  standing 
for  trial  at  the  assizes,  on  the  28th  March  plaintiff  accepted  a  cognovit  for 
the  sum  due,  payable  by  instalments  at  one,  two,  and  three  months ;  and  that 
upon  default  in  payment  of  any  instalment,  plaintiff  should  be  at  liberty  to  sign 
judgment.  The  first  instalment  was  not  paid  till  the  month  of  May.  Par^, 
J.,  thought  that  defendant  was  not  discharged,  and  directed  a  verdict  for 
plaintiff,  leave  being  reserved  to  move  to  enter  a  nonsuit.  After  argument, 
and  time  taken  to  consider,  the  Court  held,  that  assuming  that  defendant 
could  be  regarded  as  a  mere  surety  he  was  not  discharged,  as  the  earliest  day 
at  which  plaintiif  could  have  obtained  judgment  in  the  usual  course  of  pro- 
ceedings was  the  29th  or  30th  of  April,  so  that  no  time  was  in  fact  given. 
Rule  discharged. 

Ktnnard  v.  Kwiti^  4  M.  &  6r.  474.  Indorsee  against  drawer.  Plea, 
that  plaintiff  having  sued  the  acceptor,  on  8th  June,  in  consideration  of 
the  acceptor's  consenting  to  a  judge's  order,  that  upon  payment  of  the 
amount  of  the  bill  on  20Hi  July  all  proceedings  should  be  stayed,  but  in  caae 
of  default,  plaintiff  should  be  at  liberty  to  sign  judgment,  it  was  agreed  that 
plaintiff  should  give  time  to  the  acceptor  for  payment  till  that  time.  Upon 
special  demurrer,  the  counsel  for  defendant  admitted  that  Priet  v.  Bdmundt 
was  a  great  authority  against  him,  as  there  was  no  averment  that  the  party 
had  more  time  than  he  would  otherwise  have  had,  and  prayed  leave  to 
amend. 
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do  so,  is  good  without  an  allegation  that  the  time  given 
exceeded  that  period.  (60) 

And  the  plaintiff  muat  reply  the  facts  which  would  have 
prevented  his  obtaining  judgment  at  an  earlier  period,  or 
traverse  the  fact  of  forbearance.  (60)   . 

Upon  a  traverse  of  the  agreement  he  cannot  avail  him- 
self of  this  answer.  (60)-}* 

Taking  a  fresh  bill  from  the  acceptor,  as  a  collateral 
security,  will  not  discharge  the  drawer  (61),  unless  there 
be  a  bargain  to  give  time.  (61) 

Taking  the  separate  notes  of  one  of  several  partners,  at 
distant  dates,  as  a  collateral  security,  will  not  discharge  the 
others,  if  the  party  insist  at  the  time  that  it  shall  not  pre- 


(60)  haae  ▼.  DmUel,  8  Q.  B.  500.  To  a  count  against  drawer  of  a  bill,  he 
pleaded,  that  plaintiff,  without  defendant's  consent,  for  20/.  agreed  with  the 
acceptor  to  stay  and  forbear  for  two  months  all  proceedings  in  an  action 
he  had  brought  against  him,  which  he  did.  There  was  a  similar  plea  to  a 
eount  on  another  bill,  and  plaintiff  traversed  the  agreement.  The  agreement 
was  proved  on  the  trial ;  but  plaintiff  contended  that  the  evidence  showed  that, 
had  he  proceeded,  he  could  not  have  obtained  judgment  at  an  earlier  period 
than  he  did  under  the  agreement.  Lord  Denman,  C.  J.,  held,  that  this  question 
could  not  be  raised  on  these  replications,  but  reserved  the  point ;  and  after 
aigument  on  rule  to  enter  a  verdict  on  the  issues,  or  judgment  wm  obitanie 
9eredictOf  the  Court  held  the  pleas  good,  and  that  plaintiff  should  either  have 
replied  the  facts  which  destroyed  the  effect  of  the  indulgence,  or  traversed 
the  forbearance.    Rule  discharged.t 

(61)  Prinff  v.  Clarkson,  1  B.  &  C.  14.  A  bill  for  85/.  8«.  Id.  was  dis- 
honomed,  and  notice  given  to  defendant,  the  drawer.  Geddin  and  Co.  the 
payees  took  it  up,  and  Thompson,  the  acceptor,  afterwards  sent  them  a  second 
bill  for  126/.,  but  nothing  was  said  or  stipulated  as  to  the  first  bill.  Geddin 
and  Co.  discounted  the  second  bill,  and  passed  the  first  to  plaintiff  on  a 
valuable  consideration.  It  was  urged,  that  by  taking  the  second  biU  Geddin 
and  Co.  virtuaUy  gave  time  to  the  acceptor  upon  the  first,  and  discharged  the 
drawer ;  but  Abbott,  C.  J.,  and  afterwards  the  Court,  held  otherwise ;  for,  as 
the  second  bill  was  taken  as  a  collateral  security  only,  it  left  all  the  rights 
upon  the  first  entire. 

It  does  not  appear  to  have  been  urged,  that  as  plaintiff  took  the  bill  after 
it  was  due,  he  could  have  had  no  better  right  than  Geddin  and  Co. ;  and  that 
after  using  the  second  bill  they  had  no  right,  till  the  second  was  dishonoured, 
upon  the  first. 
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judice  his  claim  upon  the  partnership,  and  be  do  not  bind 
himself  to  wait  till  the  notes  are  due  (62); 

Though  the  partnership  were  dissolved  before  such  notes 
were  given  (62)  : 

Otherwise,  if  he  bind  himself  to  wait  (62)  ; 

-f*  Or  if  they  be  agreed  to  be  taken  in  satisfaction  of  the 
debt.  (63) f 


(62)  Bedford  v.  Deakin,  Bickl^,  and  Hicinum,  2  Stark.  178, 2  B.  &  A.  210. 
Defendants  were  drawers  of  a  bill,  which  was  dishonoured.  They  dissolved  part- 
nership, and  Hickman  became  bankrupt.  Bickley  afterwards  proposed  to  gjive 
his  own  notes  at  four,  eight,  and  twelve  months  as  a  security,  and  one  Roshbuiy 
added  his  name  as  surety.  Phdntiif,  who  held  the  bill,  agreed  to  take  the  notes, 
reserving  to  himself  the  security  he  held  from  the  three,  and  he  retained  the 
bill.  Interest  was  calculated  on  the  notes  till  they  would  become  due.  In  an 
action  afterwards  upon  the  bill  against  the  three,  it  was  urged,  that  the  taking 
these  notes  discharged  Deakin  and  Hickman.  Lord  Ellenborough  said,  he 
should  have  acceded  to  the  objection  had  plaintiff  agreed  to  postpone  his 
remedy  upon  the  bill ;  but  as  he  had  not,  and  on  the  contrary  had  retained 
the  bill,  and  expressly  reserved  to  himself  that  security,  he  thought  the  taking 
the  notes  did  not  alter  the  original  liability  of  the  three  defendants ;  and 
plaintiff  had  a  verdict. 

t  It  is  difficult  to  understand  on  what  ground  Lord  Ellenborough  could 
have  thought  that  the  giving  time  to  the  one  partner  would  have  discharged 
the  other  two  partners,  who  seem  to  have  been  principals,  not  sureties.  The 
third  proposition  in  the  text  founded  on  this  case  may  therefore  well  be  doubted. 

(63)  Tkompton  ei  al,  v.  Perdvai  e/  a/.,  5  B.  &  Ad.  925.  The  two  Peravals, 
James  and  Charles,  being  partners,  became  indebted  to  plaintiffs.  They  dissolved 
partnership,  and  the  dissolution  was  advertised  with  an  announcement  that 
the  business  would  be  carried  on  by  James,  who  would  pay  all  debts ;  bat 
before  plainti  Jfs  knew  of  this  James  ordered  further  goods.  Money  was  left 
in  James's  hands  to  pay  the  debts.  Afterwards  plaintiffs'  collector  called, 
when  he  was  told  that  Charles  knew  nothing  of  the  transaction  out  of  which 
the  debt  arose,  and  plaintiffs  must  look  to  James  alone;  and  they  subsequently 
drew  a  bill  on  him  at  three  months  for  the  entire  amount,  which  was  dis- 
honoured, and  they  then  gave  him  time.  An  action  being  brought  against 
both  for  the  debt,  upon  point  reserved,  and  after  argument  and  time  taken  to 
consider,  the  Court  held,  that  if  it  was  agreed  that  plaintiffs  should  accept 
James  as  their  sole  debtor,  and  take  his  bill  by  way  of  satisfaction,  inasmach 
as  the  bill,  and  also  the  sole  liability  of  James  might  be  more  bene6cial  than 
the  original  liability  of  the  two  partners,  it  would  be  a  good  accord  and  satis- 
faction, and  Charles  was  di8chajged.t 
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Receiving  dividends  under  a  commission  of  bankruptcy 
is  a  satisfaction  pro  tanto  only. 
After  a  partial  satisfaction  the  holder  must  (64)  not  in 

(64)  Bacon  v.  Searlei,  ]  H.  Bl.  88.  Upon  a  bill  for  95/.  10«.  the  drawer 
paid  plaintiff  60/.  lOt. ;  and  on  an  action  against  the  acceptor,  he,  the  acceptor, 
paid  the  residue  with  the  interest  into  court.  Plaintiff  however  proceeded ; 
and  after  a  verdict  for  defendant,  with  liberty  to  plaintiff  to  move  to  enter  a 
verdict  for  him,  he  contended  that  the  acceptance  having  made  defendant 
liable  for  the  whole,  and  a  personal  contract  not  being  divisible,  he  was 
entitled  to  recover,  and  to  stand  as  a  trustee  for  the  drawer ;  but  the  Court 
held  otherwise,  and  the  verdict  stood,  f  Sed  vide  per  Lord  Abinger,  C.  B., 
Pwneord  v   Peek,  9  M.  &  W.  201.t 

PierMon  v.  Dunlop,  Cowp.  571.  In  an  action  against  the  acceptor  upon  a 
bill  for  300/.  plaintiff  took  a  verdict  for  the  whole  sum.  Defendant  filed  a 
bfll  against  him  in  the  Exchequer,  and  he  admitted  in  his  answer  that  he  had 
pretiously  received  180/.  from  the  drawer.  This  (among  others)  was  urged 
as  a  ground  for  a  new  trial ;  and  after  cause  shown.  Lord  Mansfield  said, 
"  The  verdict  is  certainly  taken  for  180/.  more  than  was  due.  There  was  no 
idmission  of  this  payment  at  the  trial,  which  was  very  wrong,  and  has  been 
the  occasion  of  filing  a  bill  in  the  Exchequer ;  therefore,  there  ought  to  be  a 
deduction  of  the  money  received,  and  a  proportionable  part  of  the  interest, 
together  with  all  the  costs  in  the  Exchequer ;"  and  though  the  Court  dis- 
charged the  rule  for  a  new  trial,  they  made  plaintiff  remit  the  180/.  with 
interest  upon  it  from  the  time  it  was  paid,  and  pay  the  costs  of  the  bill  and 
answer  in  the  Exchequer. 

However,  in  Johnson  v.  Kennion,  2  Wils.  262,  defendant  drew  a  bill  for 
1000/.  in  favour  of  Benson  or  order,  and  Benson  indorsed  it  to  plaintiff;  Benson 
paid  plaintiff  232/.,  notwithstanding  which,  plaintiff  took  a  verdict  for  the 
whole  1000/. ;  and  upon  a  rule  nisi  for  a  new  trial  upon  this  ground,  the  Court 
are  represented  to  have  held  that  he  did  right ;  but,  in  Bacon  v.  Searlet,  tup. 
Wilson,  J.,  considered  the  report  inaccurate,  and  the  authority  questionable. 

fReid  V.  Fktmival,  1  C.  &  M.  538.  Action  on  bill  for  300/.,  accepted  by 
defendant ;  drawn  and  indorsed  by  Retemeyer,  and  indoned  by  Mackenzie 
and  Macgregor.  The  bill  was  sent  to  plaintiff,  but  it  did  not  appear  by  whom 
to  get  it  discounted,  and  he  handed  it  over  to  a  bank  for  that  purpose,  but  as 
100/.  only  was  at  that  time  required,  only  that  sum  was  advanced,  for  which 
plaintiff  gave  his  guarantee.  The  bill  being  dishonoured,  the  residue,  200/. 
was  withheld  by  the  Bank.  Lord  Lyndhurst  thought  plaintiff,  being  entitled 
to  sue,  might  recover  a  verdict  for  the  whole  300/.  and  interest,  and  upon 
motion  for  new  trial  or  to  reduce  the  damages,  the  Court,  on  the  authority  of 
Johnaon  v.  Kennionf  held  that  plaintiff  would  become  a  trustee  for  the  person 
entitled  to  the  remainder  of  the  sum,  after  deducting  his  own  claim,  and 
refused  a  rule.  And  see  Q^le  v.  Crextwell,  11  Ad.  &  E.  661 ;  and  Helming 
V.  Brook,  Car.  &  M.  57.t 
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an  action  take  a  verdict  for  more  than  the  sum  remaining 
due ;  if  he  do.  the  Court  iftill  (65)  either  make  him  correct 
the  verdict,  and  par  any  expense  the  mistake  may  have 
occasioned^  or  grant  a  new  trial. 

Satisfaction  of  a  bill  or  note,  as  to  one  of  several  part- 
ners, is  a  satisfaction  as  to  ail ;  and  if  a  person  be  a  partner 
in  two  firms,  satisfaction  as  to  one  firm  is  (66)  so  as  to 
both :  what  would  bar  one  firm  will  bar  the  other. 

And  it  will  make  no  difierence  though  one  common 
partner  be,  in  fact,  ignorant  of  the  circumstances  which 
constitute  the  satisfaction. 

Thus,  if  one  house  receive  funds  from  the  drawer  to  take 
up  a  bill,  and  misapply  them,  no  other  house  to  which  any 
member  of  the  first  house  belongs  can  sue  the  drawer ; 

Nor,  if  he  stand  in  the  place  of  the  drawer,  the  acceptor. 
(66) 

In  an  action  upon  a  biQ  or  note,  the  plaintiff  is,  in 
general,  entitled  to  recover  the  money  payable  thereby, 
with  (67)  interest,  and  (68)  all  incidental  expenses  occa- 
sioned by  non-acceptance  or  non-payment. 

(65)  See  Pierson  t.  Dtmlop,  mtprm,     fBut  qutare  this  nnoe  the  new 
pleading  niles.'f 

(66)  Jacamd  and  Gordom  v.  Eremek  and  otken,  12  East,  317.  Jactwl 
was  in  partnership  with  Blair  in  Ireland,  and  with  Gordon  here.  Jacaud  and 
Gordon  had  a  bill  drawn  by  Fairell  and  Co.  on  defendants,  and  FarreU  and 
Co.  had  supplied  Jacaud  and  Blair  with  funds  to  pay  this  bill:  Blair  mit- 
applied  those  funds,  and  on  an  action  by  Jacaud  and  Gordon,  the  defence  was, 
that  the  misapplication  by  Blair  was  a  misapplication  by  Jacaud  also,  and  that 
after  being  guilty  in  one  house  of  disappointing  payment  by  misapplying  the 
payment-fund,  he  could  not  endeavour  to  enforce  payment  in  another :  and 
upon  a  case  resenred  the  Court  was  of  that  opinion,  and  the  postea  was 
awarded  to  defendants.    fSee  Wallace  v.  KeUaU,  7  M.  &  W.  264.t 

(67)  D.  Mar.  2nd  ed.  13.  Blaney  y,  Bradley,  2  W.  Blackst.  761.  By  the 
Court :  "  Interest  is  due  on  all  bills  of  exchange  and  notes  of  hand  p«yaUe 
at  a  day  certain,  or  after  demand,  if  payable  on  demand."  See  also  Bunb. 
129 ;  2  Term  Rep.  58 ;  f  and  3  &  4  Wm.  IV.  c.  42,  s.  28.t 

(68)  Vide  Mar.  2Dd  ed.  15.  In  Synumda  v.  Parmimter^  «a/e,  p.  321, 
note  (2),  the  plaintiff  recovered  interest,  exchange  and  re-exchange ;  and  in 
Atariol  ▼.  Th<ma9{poai,  p.  357,  note  (92),)  10«.  per  pagoda  in  lieu  of  intoest, 
exchange,  and  all  other  charges. 
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Upon  a  foreign  bill  for  payment  of  foreign  money,  value 
shall  be  computed,  not  according  to  what  such  a  bill  would 
be  worth  at  the  place  where  it  is  drawn,  but  according  to 
the  worth  of  the  money  payable  thereby,  deducting  the 
expenoe  and  risque  of  transfer  between  this  country  and 
that  place,  t.  e.  the  rate  of  exchange.  (69) 

The  interest  is,  in  general,  to  be  computed  from  the  time 
the  bill  or  note  would  regularly  have  been  payable,  and  it  is, 
in  general,  to  be  carried  down  to  the  time  when  final 
judgment  may  be  signed.  (70) 

Thus,  upon  a  bill  or  note  payable  on  presentment  or 
demand,  interest  (71)  must  be  computed  from  the  present- 
ment or  demand. 

f  And  if  upon  a  bill  or  note,  payable  on  demand,  no 

(69)  Delegal  v.  Naplor,  7  Bing.  460.  The  Peruyian  Goveniment  gave 
plamtiff  as  a  compensation  for  a  claim  he  had  on  their  government  paper 
called  BiUettes,  for  16|000  dollars.  Defendant  had  wrongfully  detained  and 
nsed  them.  Plaintiff  brought  trover,  and  had  an  award  in  his  favour,  and 
defendant  not  being  able  to  return  the  Billettes,  the  question  was  how  their 
value  could  be  estimated :  it  was  sworn  that  Billettes  were  at  a  discount  of 
more  than  60  per  cent,  at  Lima,  and  that  plaintiff  had  at  one  time  desired 
defendant  to  get  rid  of  them  at  60/.  per  cent,  discount ;  but  the  Court,  after 
time  to  look  at  the  affidavits,  held  that  their  value  ought  to  be  taken  at 
16,000  dollars,  and  plaintiff  to  be  considered  in  the  same  situation  as  if  he 
had  a.biU  of  that  amount  on  a  house  of  adequate  solidity  at  Lima:  the 
amount  to  be  obtained  for  such  a  bill  would  depend  not  on  the  value  of  the 
dollars  alone,  but  on  the  sale  of  exchange  resulting  from  the  expenses  and 
risque  of  transfer  between  London  and  Lima ;  and  the  prothonotary  was  to 
ascertain  what  such  a  bill  was  worth  in  London, 

(70)  RobhuoH  V.  Bland,  2  Burr.  1077.  In  an  action  upon  a  bill  of 
exchange,  and  for  money  lent,  a  case  was  reserved,  and  the  Court  was  of 
opinion  that  the  plaintiff  could  not  recover  upon  the  bill,  but  that  he  might 
for  the  money  lent ;  but  they  took  time  to  consider,  with  a  view  to  settle  the 
future  practice,  to  what  time  interest,  when  payable,  should  be  computed,  and 
afterwards  determined  that  it  should  be  computed  to  the  time  of  final 
judgment. 

(71)  Bimtey  v.  Bradley,  ante,  p.  350,  note  (67) ;  Cotton  v.  Honemandtn, 
Pract.  Reg.  357.  The  Court  held,  that  in  actions  upon  promissory  notes  pay- 
able on  demand,  interest  should  be  given  from  the  time  of  the  demand  proved ; 
but,  in  this  case,  where  it  appeared  upon  the  face  of  the  note  to  be  for  money 
lent,  interest  should  be  given  from  the  date  of  the  note.  9  Mod.  138,  by  the 
Court :  '*  Interest  upon  a  bill  of  exchange  commences  from  demand  made.'' 
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payment  of  20/.  upon  which  a  protest  might  have  been 
made  (79),  would  preclude  the  holder  from  recovering  such 
interest  or  expenses  from  any  person  entitled  to  notice  of 
the  non-acceptance  or  non-payment ;  but  the  contrary  is 
now  settled.  (80) 

"t*  As  a  general  rule,  the  jury  ought,  and  the  judge  may 
direct  them  to  give  interest  upon  a  bill  or  note.  (81) 

But  if  the  instrument  do  not  expressly  reserve  it,"!*  a 
jury  is  not  bound  to  give  interest  on  a  bill  or  note ;  and 
where  the  bill  or  note  has  lain  dormant  for  many  years 
without  any  claim  being  made  upon  it,  they  may  properly 
refuse  it.  (82) 

And  for  any  time  that  it  has  been  in  the  hands  of  an 
alien  enemy,  interest  ought  not  to  be  allowed;  because 
during  that  time,  payment  of  the  principal  would  have  been 
illegal.  (82) 

(79)  See  3  &  4  Anne,  c.  9,  ft.  5 ;  Mif,  p.  264,  note  (131). 

(80)  See  WmdU  t.  Animn,  Mte,  p.  266,  note  (135). 

t(81)  Xetnf  T.  Stone,  Mood.  &  M.  229,  note.  Actum  on  note  at  three 
monthft'  d«te,  which  did  not  retenre  intereit.  The  piincipel  had  been  paid  hf 
instalments,  and  the  action  was  brooght  for  interest  due  between  the  matmitsr 
of  the  note  and  these  payments.  Gaaelee,  J.,  directed  the  jury  to  give  interest, 
unless  they  belieTed  it  had  been  paid.  On  mle  to  set  aside  yeidict  lior  plaintill^ 
the  Coort  held  the  direction  right ;  and  Bayley,  J.,  obstfved  that,  as  a  general 
role,  bills  and  notes  carry  interest,  and  it  would  be  highly  inconvenient  to 
leaire  it  to  the  caprice  of  the  jnry  to  give  or  withhold  it.  That  the  only  caaea 
in  which  it  had  been  refosed  were,  when  it  was  the  holder's  fiudt  that  he  had 
not  been  paid.    Rule  discharged.    And  see  Mmtfrnmajf  v.  Bridge,  2  Dow  ft 

C.  297.t 

(82)  Dm  Belioix  ▼.  Lord  Waterpark,  1  DowL  &  R.  16.  Payee  against 
maker,  on  note  for  800/.,  dated  December  27th,  1787,  payable  six  months 
after  date.  The  cause  wu  tried  in  1821 ;  there  was  no  evidenoe  of  any  claim 
upon  the  note  from  the  time  it  was  made,  and  for  many  years  of  the  interme- 
diate time  plaintiif  had  been  an  alien  enemy :  the  jury  asked  if  they  were 
bound  to  give  interest,  and  Abbott,  C.  J.,  told  them  iktti  was  for  their  oonsi- 
deration ;  and  they  gave  none.  A  motion  was  made  to  increase  the  verdict 
by  adding  the  interest,  or  for  a  new  trial ;  but  the  Court  was  clear  that  the 
question  of  interest  was  witiiin  the  province  of  the  jury ;  that  it  was  in  the 
nature  of  damages  for  the  non-payment  of  the  debt ;  that  they  were  to  say 
whether  there  should  be  any  and  what  damages  on  that  account,  and  that 
in  this  instance  there  was  no  ground  for  saying  they  had  not  exercised  their 
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there  be  evidence  that  the  acceptor  must  have  known  that 
a  fwesentment  there  would  have  been  unavailing. 

It  haSy  indeed,  been  holden  (77),  that  if  a  party,  entitled 
to  notice  of  the  dishonour  of  a  bill  or  note,  offer  to  pay  it 
within  a  reasonable  time  after  the  notice  is  given,  he  is 
not  liable  for  interest  from  the  time  of  the  dishonour: 
but,  perhaps,  there  might  be  risk  in  acting  upon  that 
decision. 

Where  all  that  is  due  is  tendered,  and  the  holder 
has  mislaid  the  bill  or  note,  so  that  he  cannot  give  it 
up,  and  payment  is,  on  that  account,  postponed,  the  in- 
terest  shall  be  computed  up  to  the  time  of  such  tender 
only.  (78) 

The  hinguage  of  8  &  4  Anne  seems  to  imply,  that  a 
neglect  to  procure  a  protest  upon  any  inland  bill  for  the 

upon  two  bins,  where  the  aooeptance  pointed  out  a  particolar  place  for  pay- 
ment, there  waa  no  proof  of  presentment  at  that  place :  and  jmt  Holroyd,  J. : 
"  I  think  you  cannot  support  your  daim  for  interest :  though  it  be  unneoes- 
svy  to  prove  the  presentment  in  order  to  recover  the  principal,  the  right  to 
interest  depends  upon  a  different  consideration.''  f  But  this  case  occurred 
before  the  statute  1  &  2  Geo.  lY.  c.  78,  on/e,  p.  200.t 

(77)  IFotter  t.  Bamn,  5  Taunt.  240.  A  bill  for  10/.,  due  11th  June, 
was  presented  for  payment  on  that  day,  and  dishonoured.  On  the  12th, 
notice  was  sent  by  letter  to  the  drawer,  and  early  on  the  13th  he  tendered 
tiie  10/. ;  the  10/.  was  not  accepted,  and  on  action  against  the  drawer,  it  was 
urged  for  the  plaintiff,  that  the  tender  was  insufficient,  for  that  defendant 
onght  to  have  tendered  the  interest  from  the  11th  to  the  13th;  but  on  the 
point  being  reserred,  the  Court  held  it  sufficient,  if  the  drawer,  within  a  rea- 
sonable time  siter  the  notice,  tendered  the  prindpal  without  the  interest ;  and 
jqdgmeni  was  given  for  the  defendant. 

Note^  the  interest  Would  have  been  under  three  farthings,— one  fifteenth 
part  of  ten  pence.  But  gtMSTf,  whether  non-payment  by  the  drawee  wu  not 
a  breach  of  the  drawer's  contract,  and  whether  the  holder  was  not  entitled  to 
niterest,  for  not  receiving  on  the  11th  what  defendant  undertook  he  should 
receive  on  that  day.  It  may  be  observed,  however,  in  support  of  this  decision, 
that  the  constant  form  in  assumpsit  against  a  drawer  or  indorser  makes  him 
promise  only  for  the  amount  of  the  money  mentioned  in  the  bill.  It  is  silent 
ss  to  interest.  It  is,  however,  silent  also  as  to  expenses.  fAnd  see  per 
Manle,  J.,  Beomnofif  v.  Oreathead,  2  C.  B.  499 ;  but  see  Sigger§  v.  L€wi$, 
mUy  p.  327,  note  (15) ;  and  PooU  v.  Tvimbridge,  2  M.  &  W.  223.t 

(78)  See  Dmt  v.  Dmm,  mii,  p.  336,  note  (37). 

A   A 
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And  the  (87)  drawer  is  liable  for  the  re-exchange  .and 
every  other  expense  arising  from  the  non-acceptance  or 
non  payment,  notwithstanding  the  dishonour  of  the  bill 
was  expressly  ordered  by  the  country  on  which  it  was 
drawn. 

It  has  been  said  (88)  that  the  acceptor  is  not  liable  for 
re-exchange,  and  that  his  contract  cannot  be  carried  fur- 
ther than  to  pay  the  sum  specified  in  the  bill,  together 
with  legal  interest  where  interest  is  due;  but  if  by  his 
breach  of  contract  the  expense  of  re-exchange  be  actually 
incurred,  ought  he  not  to  pay  it !  (89) 

And  the  acceptor  of  a  bill,  or  maker  of  a  note,  is  not 
liable  to  indemnify  an  indorser  against  costs  recovered  by 
a  subsequent  party  in  an  action  against  him  on  the  bill. 
(90) 


hands  by  which  it  had  before  been  negotiated,  to  London ;  the  re-ezcfaange 
between  Paris  and  Holland  raised  the  bill  from  603/.  19«.  lOtf.  to 
905/.  13«.  9</.,  and  the  re<exchange  between  Holland  and  London  to 
913/.  4«.  3<l.,  which  the  plaintiff  (the  payee)  paid;  and  upon  an  action 
by  him  against  the  drawer,  Eyre,  C.  J.,  left  it  to  the  jury,  whether  the 
defendant  was  liable  for  the  re-exchange  occasioned  by  returning  the  bill 
through  Holland,  and  the^  found  that  he  was.  An  application  was  made  for 
a  new  trial  upon  the  ground  that  the  defendant  was  not  liable  for  the  re- 
exchange,  because  there  was  no  default  in  him,  the  payment  being  prohibited 
by  the  goyemment  of  France ;  but  the  Court  held  it  immaterial  why  the  bill 
was  not  paid ;  that  as  it  was  not  paid,  he  was  liable  to  all  the  consequences,  of 
which  the  re-exchange  was  one,  and  the  rule  was  refused. 

(87)  See  the  preceding  note  (86).  Vidi  De  Ta$Ui  v.  Baring,  11  East,  265. 

(88)  In  Napier  ▼.  Sh$ieider,  12  East,  420,  patL  f  And  per  Lord  Ten- 
terden,  C.  J.,  Dawion  ▼.  Morgan,  9  B.  &  C.  620,  ti|/Va,  note  (90).  And  see 
WooUey  t.  Crawford,  2  Camp.  44 5. f 

(89)  Pothier  says  he  ought  to  pay  it :  and  in  Franeie  ▼.  Rueker,  Ambl. 
672,  the  drawer  was  in  effect  allowed  to  prove  it  under  a  commission  against 
the  acceptor.    See  Co.  B.  L.  176 ;  B»  parte  Moore,  2  Bro.  Chan.  Ca.  599. 

(90)  Daweon  y.  Morgan,  9  B.  &  C.  618.  Defendant  was  the  acceptor 
of  a  bill  payable  to  the  order  of  the  drawer,  and  indorsed  by  him  to  plaintiff, 
and  by  plaintiff  indorsed  to  Florance ;  the  bill  being  dishonoured,  Florance 
sued  plaintiff,  and  recoTcred  the  amount  of  the  bill,  and  20/.  0«.  6i/.for  coats: 
but  Florance  having  also  recoTcred  judgment  against  defendant,  and  having 
obtained  the  amount  of  the  bUl  from  him,  all  but  the  20/.  0«.  6</.  was  returned 
to  plaintiff;  the  plaintiff  thereupon  sued  defendant  for  the  20/.  0«.  6i/.,  and 
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If,  by  the  terms  of  a  note,  the  holder  have  the  option  of 
being  paid  either  at  the  place  where  it  was  made,  or, 
^*  according  to  the  course  of  exchange^  between  that  place 
and  another,  he  (91)  may  insist  upon  being  paid  according 
to  such  course  of  exchange  as  exists  between  them  at  the 
time  when  the  note  becomes  due. 

And  it  makes  no  difference,  that  at  the  time  when  the 
note  was  made  there  was  a  direct  course,  and  at  the  time 
when  it  becomes  due  there  is  no  direct,  but  only  a  circuitous 
course  of  exchange  between  them.  (91) 

On  the  return  of  a  bill  drawn  here  for  the  payment  of 
pagodas  in  the  East  Indies,  the  (92)  practice  is  to  allow  for 
the  sum  payable  by  the  bill,  interest,  and  all  incidental 
charges,  after  the  rate  of  I0s»  for  each  pagoda,  and  five 
per  cent,  thereon  from  the  expiration  of  thirty  days  after 
notice  of  the  billys  dishonour  ;  and  it  has  been  (92)  deter- 

■Deged,  that  defendant  was  liable  to  pay  it  by  the  usage  and  custom  of  mer- 
chants. Lord  Tenterden  thought  plaintiff  not  entitled,  and  nonsuited,  and  on 
motion  for  new  trial  obseryed,  that  there  was  no  priyity  between  plaintiff  and 
defendant ;  that  there  was  no  obligation  on  defendant,  but  what  the  custom 
of  merchants  raised,  and  that  that  did  not  give  an  indorser  the  right  to  re- 
cover re-exchange  from  the  acceptor,  much  less  costs.    Rule  refused. 

(91)  Pollard  y.  Herrie$^  3  Bos.  &  Pul.  335.  The  defendant  gave  the 
plaintiff  a  note  for  payment,  at  seven  days'  sight,  of  1200  livres  Toumois  and 
interest,  draim  at  Paris,  and  expressed  to  be  "  payable  as  above  in  Paris,  or, 
St  the  chcnoe  of  the  bearer,  at  the  Union  Bank  in  Dover,  or  at  my  usual  resi- 
dence in  London,  according  to  the  course  of  exchange  upon  Paris."  In  an 
action  on  this  note  the  defendant  paid  18/.  16#.  64.  into  Court.  The  jury  found 
a  verdict  for  the  plaintiff  with  40/.  6t.  lOif.  damages,  subject  to  the  opinion 
of  the  Court  upon  a  case  stating  the  making  of  the  note,  and  the  due  pre- 
sentment in  London,  and  that,  at  the  time  when  the  note  was  made,  there  was 
a  direct  course  of  exchange  between  London  and  Paris ;  that  that  exchange 
had  fallen,  and  before  the  note  became  due  had  altogether  ceased ;  that, 
according  to  the  last  direct  course,  18/.  16«.  6<f.  would  be  sufficient  to  pay  the 
note ;  that  when  the  note  became  due  there  was  no  direct  course,  but  that  a 
circuitous  course  of  exchange  through  Hamburgh  existed,  and  that,  according 
to  that  circuitous  course,  the  sum  of  59/.  3«.  id.  would  be  due  upon  the  note* 
The  Court  held,  that  the  plaintiff  had  a  right  to  insist  upon  being  paid 
according  to  such  circuitous  course,  and  the  verdict  therefore  was  entered  for 
40/.  6t.  lOtf. 

(92)  Auriol  v.  T%oma§,  2  T.  R.  52.     Upon  executing  a  writ  of  inquiry  on 
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mined  that  this  practice  was  lawful,  even  where  the  price 
allowed  for  each  pagoda  on  the  discount  of  the  bill  was  only 

The  action  usually  brought  on  account  of  a  bill  or  note, 
is  a  special  action  of  assumpsit  thereon;  but,  perhaps, 
a  special  action  (93)  of.  debt,  debt  on  an  indebitatus, 
or  an  (94)  indebitatus  assumpsit,  might  be  maintained 
thereon. 

And  assumpsit  will  lie  upon  a  bill  or  note   against 

m  bill  for  the  payment  of  800  star  pagodas  retamed  protested  from  India,  it 
appeared  that  the  usage  was  to  charge  10«.  per  pagoda  for  bills  returned  from 
India  protested,  and  five  per  cent,  after  the  expiration  of  thirty  days  from  the 
notice  to  the  defendant  of  the  biU's  dishonour,  which  included  aU  incidental 
charges,  and  that  the  defendant  had  agreed  to  pay  accordingly ;  upon  which 
the  jury  assessed  the  damages  at  10«.  per  pagoda,  with  the  five  per  cent., 
though  the  plaintiff  discounted  the  biU  at  the  rate  of  6t.  M.  a  pagoda ;  thai 
being  then  the  current  price.  A  rule  nisi  was  obtained  to  set  aside  the 
inquisition,  on  the  ground  that  this  allowance  was  exorbitant,  and  the  agree- 
ment for  it  usurious ;  but  the  Court,  on  cause  shown,  thought  otherwise,  and 
discharged  the  rule. 

(93)  In  Awm.  Hardr.  485,  it  was  held  that  the  payee  of  a  bill  could  not 
maintain  debt  against  the  acceptor,  because  there  was  no  privity  between 
them,  and  because  the  acceptance  was  a  collateral  undertaking  only.  In 
WtUh  V.  Craig,  2  Stra.  680,  8  Mod.  373,  it  was  held  that  debt  will  not  lie 
upon  a  note ;  but  it  does  not  appear  by  or  against  what  particular  party  that 
action  was  brought.  In  1  Mod.  Ent.  812,  pL  13,  it  ia  said  that  debt  wiU  lie 
against  the  maker  of  a  note,  not  against  the  indorser.  And  in  Morgan's  Pre* 
cedents,  458,  is  an  entry  of  a  declaration  in  debt  by  the  administntrix  of  the 
payee  of  a  note  against  the  maker ;  and  in  Bmmbali  v.  Baii,  10  Mod.  38,  an 
action  of  debt  was  brought  upon  a  note. 

(94)  In  Brown  v.  London,  fnemtai,  14 ;  1  Mod.  285 ;  1  Vent.  152,  it 
was  held,  that  an  indebitatus  assumpsit  would  not  lie  upon  the  acceptance  of 
a  bill,  Twisden,  J.,  dMianii.  And  there  is  a  dictum  to  the  like  effect  in 
Comb.  204.  But  in  another  report  of  Brown  v.  London,  1  Lev.  298,  the  Conrt 
is  stated  to  have  resolved  in  favour  of  the  defendant,  because  the  custom  was 
not  set  out  in  the  count.  In  Skinn.  346,  it  is  said,  it  vrill  only  lie  against  the 
drawer  upon  a  bill  importing  to  have  been  given  for  value  received.  In  1  Salk. 
125, 12  Mod.  37,  it  is  laid  down  generally,  that  an  indebitatus  assumpsit  wiU 
not  lie  upon  a  bill ;  and  in  12  Mod.  345,  it  is  held  that  the  payee  of  a  biU 
importing  to  have  been  given  for  value  received,  may  maintain  an  indebitatus 
assumpsit  against  the  drawer.  And  it  may  be  observed,  that  the  demand  of 
an  indorsee  upon  a  bill  or  note  against  indorser,  drawer,  maker,  or  aoc^tor, 
is  continually  allowed  as  an  item  of  set-off  under  the  statutes  of  set-off. 
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a  corporation,  where  such  corporation  is  empowered 
by  statute  to  issue,  indorse,  or  accept  bills  or  notes. 
(95) 

Debt  may  be  maintained  by  the  payee  against  the  maker 
of  a  note,  f  even  though  it  be  not  expressed  to  be  for  yalue 
received  (96) ; 

And  although  the  defendant  signed  it  as  surety  for  a 
joint  maker  (97)  ;  f 

Or  by  the  drawer  against  the  acceptor,  where  the  bill  is 


(95)  Murray  v.  Baii  India  Company,  5  B.  &  Aid.  204.  Assampsit  against 
the  East  India  Company  as  acceptors  of  certain  bills  of  exchange :  it  was 
mrged,  that  assampsit  could  not  be  brought  against  a  corporation ;  but  the 
Court,  without  intimating  how  that  would  be  in  general,  held,  that  as  the 
Sast  India  Company  was,  by  53  Geo.  III.  c.  155,  §  57,  and  other  acts, 
expreaaly  authorized  to  aoeept  biUs,  those  statutes  were  to  be  considered  as 
virtually  making  them  liable  to  the  ordinary  remedies  upon  bills,  and  conse- 
quently to  the  action  of  assumpsit,  f  See  Beverhy  ▼.  Tka  Lincoim  Oa$  JUght 
mad  Ooka  Company,  6  Ad.  &  B.  829.t 

(96)  BkMop  T.  Vvunfff  2  Bos.  &  Pull.  78.  This  was  an  action  of  debt  by 
the  payee,  against  the  maker  of  a  promissory  note,  expressed  to  be  for  Talua 
reeeired.  The  first  count  of  the  declaration  was  upon  the  note ;  and  upon 
general  demurrer  to  this  count,  the  Court,  after  time  taken  to  consider,  held, 
that  in  this  particular  case  the  action  of  debt  was  maintainable.  But  Lord 
Bldon,  who  deli?ered  the  opinion  of  the  Court  said,  **  We  do  not  say  how  the 
canse  would  stand  if  the  action  were  brought  by  any  other  person  than  him  to 
whom  the  note  was  originally  given,  or  against  any  other  person  than  him  by 
whom  it  was  signed  and  made,  or  if  the  note  itself  did  net  express  a  con- 
sideratum  upon  the  hot  of  it.''    Judgment  for  plaintiff. 

f  Hoick  ▼.  Trayttf  11  Ad.  &  £.  702.  Debt  by  plaintiff  as  payee  against 
defendant  as  maker  of  a  promissory  note,  payable  by  instalments,  all  of  which 
had  become  dne.  Demurrer,  on  the  ground  that  the  note  declared  on  was  not 
exprcased  to  be  for  value  received.  After  time  taken  to  consider,  the  Court 
held,  that  those  words  only  expressed  what  the  law  would  imply ;  and  that 
debt  vras  maintainable  whether  they  were  inserted  or  not.  See  CreaweU  v. 
Cri^,  2  C.  &  M.  634. 

(97)  Siaom  v.  Kidman,  3  M.  &  6.  8l0.  Debt  by  payee  against  maker  of 
a  joint  and  several  note  for  15/.,  payable  on  demand :  plea  that  the  note  was 
signed  by  defiendant  as  security  for  W.,  one  of  the  other  parties,  for  15/.  then 
dne  from  W.  to  plaintiff,  and  defendant  had  no  consideration.  Re^cation 
that  defiendant  had  consideration :  on  demurrer  the  Court  held,  that  defendant 
when  he  signed  the  note  took  the  debt  of  his  co-eontractor  W.  on  himself, 
and  entered  into  a  new  and  original  contract.    Judgment  for  plaintiff,  f 
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payable  to  the  drawer  or  his  order,  -|-  even  though  it  be  not 
expressed  to  be  for  yalue  received  (98)  ; 

Or  by  the  payee  against  the  drawer  of  a  bill  (99) ; 

Or  by  the  first  indorsee  against  the  drawer  of  a  bill  pay- 
able to  the  drawer^s  own  order,  and  indorsed  by  him  (99) ; 

Or  by  the  indorsee  of  a  bill  against  the  indorser,  who 
indorsed  it  directly  to  him.  (100) 

Bat  debt  cannot  be  maintained  by  an  indorsee  against  an 
indorser,  if  there  be  any  intermediate  indorsement,  becai^e 
there  is  no  privity  of  contract  between  the  parties  (101) ; 

Nor  by  the  holder  of  a  bill  indorsed  in  blank  against  an 
indorser,  if  it  have  passed  through  the  hands  of  an  inter- 
mediate holder.  (101) 

(98)  Priddst  ▼.  Hemirey,  1  B.  &  C.  674.  Debt  agiinst  the  Bcoqitor  an  a 
bill  for  30/.  y  drawn  by  phmtiffs,  payable  to  plaintifb  or  their  order,  imparting 
to  be  for  Talue  received  in  goods.  Demmrery  and  it  was  mged,  that  the 
action  of  debt  was  not  maintainable ;  bat  on  argument,  and  time  to  consder, 
Holroyd  and  Bayley,  Js.,  before  whom  alone  it  was  argued,  held,  that  as  the 
bill  imported  to  be  for  Talue  receiyed,  and  as  the  action  was  by  drawer  against 
acceptor,  between  whom  there  ¥ras  immediate  privity,  the  action  was  main- 
tainable, and  judgment  for  plaintiflf. 

See  also  ITkompum  v.  Morgam,  p9tt,  p.  363,  note  (106) ;  f  CompUm  t. 
Taylor^  4  M.  &  W.  138. 

Wat9tm  ▼.  Kiffktley,  11  Ad.  &  E.  702.  Debt  by  drawer  on  a  bfll  of 
exchange,  payable  to  him  or  his  order,  drawn  on  and  accepted  by  defendant. 
Demurrer  to  declaration,  on  ground  that  it  did  not  appear  the  bill  was  ez« 
pressed  to  be  for  value  received.  The  Court  held,  for  the  same  reason  as  in 
Hatch  V.  TrayUf  that  debt  was  maintainable.    Judgment  for  plaintiff. 

(99)  Stratton  v.  HiU,  3  Price,  253.  Debt  on  a  bill  drawn  by  defendant, 
payable  to  his  own  order,  and  indorsed  by  him  to  plaintiff.  After  aiigument 
on  a  rule  to  arrest  the  judgment,  on  the  ground  that  debt  was  not  Uie  pn^cr 
form  of  action,  the  Court  held  the  action  maintainable.  Rule  discharged. 
See  also  Ssdaile  v.  Maclean,  15  M.  &  W.  277. 

(100)  Watkim  v.  Wake,  7  M.  &  W.  488.  Debt  by  indorsee  of  a  bill 
against  his  immediate  indorser.  On  general  demurrer  to  the  declaration,  the 
Court  held  the  action  right.    Judgment  for  plaintiff. 

(101)  Lewin  v.  Bdwardt,  9  M.  &  W.  720.  Debt  on  a  bill  of  exchange, 
alleged  to  have  been  dravm  by  defendant,  and  indorsed  by  him  to  fdaintiff, 
with  cdhnts  for  money  paid  and  money  due  on  an  account  stated.  Plea  to  the 
count  on  the  bill,  that  defendant  indorsed  the  bill  in  blank  to  one  Whitdiead, 
who  delivered  it  to  plaintiff  mthout  value  or  consideration.  Plaintiff  rcfiUed 
that  Whitehead  did  not  deliver  it  without  consideration,  modo  cl  Jwmd,    A 
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So  debt  cannot  be  maintained  by  an  indorsee  agiunat  the 
acceptor  of  a  bill.  (102)t 

Upon  a  note  for  an  entire  sum,  there  can  be  only  one 
remedy ;  successive  actions  cannot  be  brought  (103)  ; 

Though  it  might  be  intended  to  secure  growing  pay- 
ments. (103) 

And  if  an  action  be  brought  upon  it,  and  a  cognovit 
taken,  stating  the  payments  due  as  the  debt,  and  author* 
izing  a  levy  for  that  amount  only  and  the  costs,  and  a 
receipt  given  for  the  amount  and  costs,  purporting  to  be  in 
discharge  of  the  debt  and  costs,  there  can  be  no  further 
action  upon  the  note.  (103) 

general  Terdict  haTing  been  foond  for  plaintiff,  H  was  mored  in  anett  of 
jqdgment,  that  debt  was  not  maintainable  on  a  ImU  between  tbese  parties* 
The  Court  made  the  role  absolute  for  a  MiMrt  de  novo,  on  the  ground  thai 
the  eontraet  transferred  by  the  deiivery  of  the  bill  to  plaintiff  being  only  the 
contract  on  the  bill,  he  oould  not  sue  defendant^with  whom  he  had  no  privity 
of  contract,  in  an  action  of  debt ;  and  that  the  daim  on  the  first  count  being 
indoded  in  the  Terdict,  it  could  not  be  supported.  See  also  per  Parke,  B.« 
n  M.  &  W.  101. 

(102)  CtoMs  T.  WUHam,  3  Bing.  N.  C.  868.  Debt  by  indorsee  against 
acceptor  of  a  bill.  Upon  demurrer  to  defendant's  plea,  the  Court  held,  that 
debt  was  not  sustainable  between  these  parties.    Judgment  for  defendant. 

Paw€il  T.  Aneeii,  3  M.  &  G.  171,  S.  P.    See  also  Qm^tom  t.  Ta^ior,  i 

M.  &W.  138.t 

(103)  aiddaU  y.  MUnpcliffw,  1  C.  &  M.  487 ;  1  M.  &  Rob.  263.  A  note 
mtended  only  to  secure  quarterly  contributions  to  a  dub,  and  interest  on 
money  the  dub  advanced,  was  giyen  for  100/.  absolutdy.  Arrears  having 
accrued,  enaction  was  brought  on  this  note  against  prindpal  and  two  sureties: 
and  one  surety  agreed  to  give  his  cognovit  for  debt  and  costs,  and  he  gave  his 
cognovit  accordingly  for  200/.,  with  defeasance  that  judgment  should  not  be 
entered  up  or  execution  until  and  in  default  in  payment  of  28/.  17*.,  being  the 
debt  in  this  action  and  costs ;  and  in  default  plaintiff  might  enter  up  judgment, 
and  levy  the  said  28/.  17«.  with  costs,  &c. :  40/.  was  afterwards  paid  for  debts 
and  costs,  and  a  recdpt  given  for  40/.  m  dkeharge  of  the  debt  and  costs  in 
this  action.  Further  arrears  having  accrued,  plaintiff  brought  a  firesh  actioni 
bat  Alderaon,  J.,  thought  it  not  maintainable,  but  saved  the  point :  and  on 
motion  to  enter  verdict  for  plaintiff,  the  Court  thought  him  right;  it  was 
giving  by  parol  a  new  character  to  the  note ;  it  vras  contradicting  the  cognovit 
and  recdpt ;  a  judgment  would  have  extinguished  the  note,  and  after  a  levy 
of  40/.  there  could  have  been  no  further  levy,  as  the  form  of  the  cognovit 
implied  that  the  parties  were  to  be  in  the  situation  in  which  they  would  have 
been,  if  the  judgment  and  levy  it  specified  had  been  made. 
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But  instead  of  suing  upon  the  bill  or  note,  the  holder 
may  use  it  merely  as  evidence  in  another  action. 

A  bill  is  prima  fade  evidence  of  money  lent  by  the  payee 
to  the  drawer ;  and  a  note,  of  money  (104)  lent  by  the 
payee  to  the  maker;  and  consequently ,  -fit  was  formerly 
considered,"!*  of  money  (105)  had  and  received  by  the 
drawer  or  maker  to  the  use  of  the  holder,  and  of  money 
paid  by  the  holder  to  the  use  of  the  drawer  or  maker. 

(104)  am^k9  y.  MmrtiM,  Lord  Bayni.  758.  Holt,  C.  J.,  expnsMd  hia  dit. 
approht;^n  of  dedazing  upon  piomiaiory  notes  (before  the  itatute)  m  if  they 
were  within  the  custom  of  merchants ;  and  assigned  as  a  reason,  "  beoanae 
there  was  so  easy  a  method  as  to  declare  upon  a  general  indebitatus  assompait 
far  money  lent/'  The  same  was  laid  down  in  12  Mod.  380,  and  in  Burr. 
1&25.  Lord  liansfidd  says,  «<  I  do  not  find  it  anywhere  disputed,  that  an 
action  npon  an  indebitatus  assumpsit  generally,  for  money  lent,  might  be 
brought  on  a  note  payable  to  one  or  order.*'  And  see  Swdih  t.  KtmdmU, 
anltf,  p.  34,  n.  (107);  fand^fr  Bayley,  J.,  in  AfotymT.  /ohm,  1  C.  &  J.  162. 

But  it  seems  to  be  very  difficult  to  understand  on  what  ground  a  biU 
or  note  can  be  treated,  per  at,  aa  evidence  of  money  lent,  or  had  and  reoeiired. 
In  the  mijority  of  instances  of  mercantile  bills,  such  is  certainly  not  the  con* 
sideration  for  which  they  are  giTcn ;  and  they  might  with  for  mon  Justioe  be 
treated  as  eridence  of  goods  sold  and  deUvered,  or  bargained  and  sold.  In 
the  recent  case  of  FHmmayer  ▼.  Adetk,  16  M.  &  W.  449,  Parke  and 
Alderson,  Bs.,  eipressed  a  strong  opinion,  in  accordance  with  the  raling  of 
Rolfe,  B.,  at  msi  prius,  that  an  lOU  was  not  evidence  under  the  count  for 
money  lent,  as  it  was  no  more  proof  of  that  than  of  goods  sold  and  delivered, 
but  that  it  was  legitimately  evidence  of  an  account  stated.  In  the  caae  of 
bankers  being  the  parties  entering  into  the  obligation,  a  presumption  of 
money  lent  ndght  not  be  unreasonable.  See  Bank  of  Bn§lmni  ▼.  Amdmnomt 
8  Bing.  N.  C.  608.    Poll  v.  CUfg,  16  M .  &  W.  321 .  f 

(105)  QrmU  v.  VsM§hm^  3  Burr.  1516.  The  bearer  of  a  note  payable  to 
^  Ship  Fortune  or  bearer,"  brought  an  action  npon  it,  and  inserted  a  count 
for  money  had  and  received.  Lord  Mansfield  left  it  to  the  jury  whether  such 
a  note  vras  negotiable,  and  whether  pUdntiff  took  it  fsirly,  and  they  found  for 
defendant ;  but  npon  a  rule  nisi  for  a  new  trial,  the  Court  was  dear  the  first 
point  should  not  have  been  left  to  the  jury ;  and  per  Lord  liansfidd,  '<  Upon 
the  connt  fSnr  money  had  and  received,  the  case  is  dear  beyond  dispute;  for 
undoubtedly  an  action  for  money  had  and  received  to  the  plaintiff's  use  may 
be  bnmght  by  the  kemiJUe  bearer  of  a  note  payable  to  bearer.  It  vras  cer- 
tainly  money  recdved  for  the  use  of  the  origind  advancer  of  it,  and  if  so,  it  is 
for  the  use  of  the  person  who  has  the  note  as  bearer;"  and  Wilmot  and 
Tales,  Js.,  expressed  themselves  to  the  same  effect.  A  new  trid  was  grantiBd, 
and  plaintiff  recovered. 
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Ad  acc^tanee  f  was  also  formerly  coii«dered-|- (106) 
prvmA  f€i€ie  evidence  of  money  had  and  received  by  the 
acceptor  to  the  use  of  the  holder,  and  of  money  paid  by 
the  holder  to  the  use  of  the  acceptor.  (107)  An  indorse- 
ment of  money  lent  by  the  indorsee  to  the  indorser. 

-f-  But  this  appears,  at  the  utmost,  to  be  confined  to  the 
ease  of  immediate  parties,  and  a  bill  or  note  is  not  primA 
facte  evidence  of  money  had  and  received  by  the  acceptor 
or  maker  to  the  use  of  an  indorsee  (108),  or  of  money  lent 

(106)  Tatloek  y.  Harrit,  3  T.  R.  174.  In  an  action  by  the  indorsee  of  a 
bQl  payable  to  a  fictitioaa  payee  against  the  acceptor,  who  was  also  one  of  the 
dnwers,  the  declaration  contained  counts,  for  money  paid,  and  for  money  had 
and  received :  it  ^ipeared  upon  the  evidence,  that  defendant  was  indebted  to 
one  of  the  indorsers,  and  sent  him  this  bill,  for  which  he  was  credited  in 
account,  and  that  plaintiif  paid  ikai  indorser  the  value  of  the  bill :  and  upon  a 
demuner  to  the  evidence,  the  Court  held  that  plaintifF  was  entitled  to  recover 
uider  the  counts  for  money  paid,  and  money  had  and  received,  and  he  had 
judgment  accordingly. 

Vert  V.  Lewii,  3  T.  R.  182.  This  vras  a  similar  action  to  that  of  T^heM 
V.  Hmrii,  except  that  defendant  vras  not  one  of  the  drawers,  and  there  vras 
no  evidence  that  he  received  any  value  for  the  bill ;  upon  which  it  was  urged 
plaintiff  could  not  recover  upon  the  money  counts ;  but  the  Court  said  the 
acceptance  was  evidence  that  he  had  received  value  from  the  drawers,  and 
plaintiff  had  judgment. 

Tkompton  v.  Morgan,  3  Campb.  101.  Plaintiff  drew  on  defendant,  pay- 
able to  plaintiff  or  order :  defendant  accepted :  plaintiff  sued  on  the  acceptance, 
but  there  being  a  variance  between  the  bill  u  stated,  and  the  real  bill,  plain- 
tiff resorted  to  the  money  counts.  Lord  EUenborough  at  first  doubted, 
because  indebitatus  assumpsit  would  not  lie  on  the  bill  against  the  acceptor  $ 
but  it  being  pointed  out  to  him  that  plaintiff  was  drawer  and  payee,  so  that 
there  was  no  intermediate  party  between  plaintiff  and  defendant,  he  admitted 
the  IriU  as  evidence  under  the  count  for  money  had  and  received;  but  he 
would  not  allow  interest.  Verdict  for  plaintiff.  See  aUo  Priddp  v.  HaiArcy, 
mi€,  p.  360,  note  (98) ;  f  but  see  Wapnam  v.  Betid,  1  Campb.  175.t 

(107)  Ke$9ebower  v.  7¥ni#,  B.  R.  Pasch.  22  Geo.  III.  Lord  Mansfield 
held,  that  the  indorsee  of  a  note  might  maintain  indebitatus  assumpsit  for 
money  lent,  against  the  person  who  indorsed  it  to  him. 

t  (108)  EtUe$  V.  Dicker,  Mood.  &  M.  324.  Indonee  against  acceptor  of  a 
bill  vrith  the  usual  money  counts.  Plaintiff  could  not  proceed  on  the  count  for 
the  bill  as  there  vras  a  fatal  variance,  but  proposed  to  give  it  in  evidence  on 
the  count  for  money  had  and  received.  Littledale,  J.,  observed,  "  I  am 
deddedly  of  opinion  that  the  bill  is  not  evidence  of  money  had  and 
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bj  an  indonee  to  the  leeeplor  or  nuker,  or  of  money  paid 
bj  an  indonee  to  the  oae  of  the  acceptor  or  maker.  (109)  i* 

Proof  that  the  drawee  has  reoeiTed  a  remittance  from 
the  diawer  qpedficaHy  for  payment  of  the  bill^  will  make 
the  drawee,  thoi^  he  haa  not  aeoqyted  the  bill,  answer- 
able to  the  holdo"  for  money  had  and  received,  if  he  have 
dime  anythii^  which  can  be  deemed  a  pledge  to  the  holder 
for  so  a^i^fing  it.  (110) 

And  proof  that  the  accq)tor^8  banker  has  received  the 
money  from  the  acceptor  specifically  for  the  bill  will  make 
the  banker  liable  to  the  holder  for  money  had  and  received, 

hf  the  aooeptor  to  the  aee  of  the  holder.  I  know  that  it  hes  been  sometimes 
■nppoted  that  it  is  ao ;  but  1  thiak  it  against  principle  and  cannot  allow  it. 
My  f^inion  b  ao  decided  that  I  cannot  grant  leaTe  to  move  to  enter  a 
Ycniiet.''  Eridenee  was  then  given  to  establish  an  aoooont  stated ;  but  the 
jarj  fimnd  for  defendant.  A  rale  was  obtained  on  plaintiirs  behalf,  and 
afterwards  made  absolute  to  set  aside  the  Terdict  for  defendant  on  other  gronndst 
bat  this  raling  was  not  qoestioned.    See  Bmriif  t.  JTswian,  1  B.  &  Ad.  889. 

(109)  Bemiie^  ▼.  Nmrikamm,  Mood.&  If.  66.  Indonee  against  maker  of 
a  note  made  in  Scotland.  It  was  objected  that  promissory  notes  were  not 
within  the  statute  4  Anne,  c  9,  and,  therefore,  plaintiff  had  no  title,  and  that 
plaintiff  coold  not  as  indorsee  recover  against  the  maker  on  the  money  ooants. 
Lord  Tenterden  held,  that  plaintiff  coold  not  recover  on  those  coonts,  bot  that 
the  note  was  transferable,  and  plaintiff  had  a  verdict  upon  it.t 

(110)  WkUwU  y.  Bemmttty  3  Boa.  &  PnlL  658.  In  an  action  by  the 
indonee  against  the  acceptor  of  a  bill,  the  bill  was  incorrectly  stated,  and 
plaintiff  was,  therefoce,  obliged  to  resort  to  the  money  counts.  The  evidence 
was,  that  when  defendant  accepted  the  bill  (which  was  for  301.),  he  said,  that 
though  the  drawer  had  not  remitted  to  him  he  expected  that  he  vroold,  and 
that,  as  he  had  a  bill  of  his  for  801.,  which  would  be  paid,  he  vroold  take  all 
risks  upon  himself.  Lord  Alvanley  directed  a  verdict  for  plaintiff,  with  liberty 
to  defendant  to  move  for  a  nonsuit.  Rule  nia  accordingly ;  and  on  showing 
cause  against  this  rule,  it  vraa  urged,  that  if  the  bill  for  80/.  vras  paid,  defend^ 
ant  was  liable  as  for  money  bad  and  received ;  and  that  as  defendant  bad  not 
at  the  trial  prodnoed  that  bill,  the  presumption  was  that  it  vras  paid.  The 
Court  said,  that  if  that  bill  vras  paid,  the  action  for  money  had  and  leoeived. 
would  be  maintainable  on  the  ground  of  defendant's  specific  appropriation  of 
that  money  to  the  payment  of  plaintiff's  demand ;  but  that  the  dedaration 
being  upon  the  bill  for  30/.  it  vras  a  surprise  upon  defendant  to  call  for  proof 
of  the  non-payment  of  the  other  bill;  and  that  therefore  it  vroold  be  too  much 
to  presume  payment  of  that  bill.    Role  absolute. 
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if  he  do  anything  which  can  be  deemed  a  pledge  to  the 
holder.  (Ill) 

Taking  the  bill  as  agent  to  the  holder,  to  receiye  pay* 
ment  thereon  if  payment  be  offered,  is  such  a  pledge,  and 
will  make  him  answerable  for  money  had  and  received,  if 
the  money  be  paid  to  him  whilst  the  bill  is  so  in  his  pos- 
session; 

At  least  if  it  be  owing  to  such  possession  that  he  receives 
the  payment.  (Ill) 

But  a  specific  remittance  will  not  make  the  drawee,  if 
he  do  not  accept,  answerable  to  the  holder  as  for  money 
had  and  received,  unless  there  be  something  which  can  be 
deemed  a  pledge  to  the  holder.  Without  such  pledge  there 
is  no  privity  between  the  holder  and  the  drawee ;  and  the 
drawer  is  the  only  person  who  can  call  the  drawee  to  account 
for  the  misapplication.  (112) 


(111)  D€  Bernalu  v.  FkUer,  2  Ctmpb.  426 ;  14  East,  590,  n.  PUintlff 
held  a  bill  accepted  by  Puller,  payable  at  defendants',  Puller's  bankers. 
Plaintiff  sent  the  bill  to  his  own  bankers,  and  they,  according  to  the  course 
amongst  bankers,  sent  it  to  defendants'.  Poller  found  the  bill  was  at  defend- 
ants', and  sent  the  money  there  to  pay  it.  Defendants'  derk  took  the  money, 
but  refused  to  give  up  the  bill ;  and  defendant  insisted  on  keeping  the  money 
lor  a  debt  Puller  owed  them.  Plaintiff  thereupon  brought  an  action  for  money 
had  and  reorived*  Lord  Bllenborough  thought  it  not  maintainable,  and  the 
defendants  had  a  ▼erdict ;  but,  on  an  application  for  a  new  trial,  and  cause 
shown,  the  Court  held,  that  as  defendants  made  themselves  agents  for  plain- 
tiff by  taking  the  bill  from  his  bankers,  and  as  they  would  not  have  had  the 
money  paid  them  had  they  not  had  possession  of  the  bill,  they  were  not  at 
liberty  to  say  they  did  not  receive  the  money  for  plaintiff's  use.  A  new  trial 
was  accordingly  granted,  and  plaintiff  afterwards  had  a  verdict. 

(112)  Taie9  v.  Beli,  3  B.  &  A.  643.  Ingram  remitted  800/.  to  defendant 
to  take  up,  amongst  others,  a  bill  for  743/. ;  but  that  bill  being  returned  dis- 
honoored,  defendant  wrote  to  Ingram  that  he  should  carry  the  money  to  his 
credit.  The  biU  coming  back,  the  holder  brought  an  action  against  defendant 
for  money  had  and  received,  on  the  ground  that  defendant  was  bound  to  apply 
the  money  to  his  bilL  Abbott,  C.  J.,  thought  he  was  not,  and  nonsuited. 
And  on  a  rule  to  show  cause  why  the  verdict  should  not  be  entered  for  plain- 
tiff, and  cause  shown,  the  Court  held  the  nonsuit  right ;  for  there  was  no 
privity  between  plaintiff  and  defendant,  unless  defendant  assented  to  apply  the 
money  as  Ingram  directed.     If  he  did  not  follow  Ingram's  directions,  he 
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"j- A  bill  is  also  evidence  of  an  account  stated  between  the 
acceptor  and  the  drawer,  and  the  drawer  and  the  payee, 
and  the  indorser  and  the  immediate,  indorsee.  (113) 

So  is  a  note  between  the  maker  and  the  payee,  and  the 
indorser  and  immediate  indorsee.  (113) 

But  a  bill  indorsed  in  blank  is  not  evidence  of  an  account 
stated  between  any  but  the  immediate  parties.  (114)'f' 

An  acceptance  is  no  evidence  of  an  account  stated  between 


might  be  accountable  to  Ingram,  but  not  to  plaintiff;  and  the  rule 
discharged. 

Stewart  y.  Fry,  7  Taunt.  339.  A  bill  made  payable  at  defendant's  was 
dishonoured  for  want  of  advice.  The  same  day  defendant  receiyed  the  money 
firom  Aspinall,  the  acceptor  (qu.  f),  to  pay  it,  and  he  tent  it  to  plaintiff,  who 
had  presented  it ;  but  the  bili  was  returned  to  Ireland.  Aspinall  caUed  bade 
the  money,  and  defendant  paid  him.  The  bill  came  back  to  plaintiff,  and  he 
sued  defendant  for  the  money.  The  jury  found  for  defendant ;  and  on  mle 
nisi  for  a  new  trial,  the  Court  held  the  verdict  right,  and  dischaiged  the  rule. 

S.  P.  upon  a  remittance  to  pay  a  common  debt,  Williami  t.  Everett,  14 
East,  582.  f  And  see  Wedlake  y.  Hwrley,  1  C.  ft  J.  831  ;  Brimd  y.  Hamp- 
skire,  1  M.  &  W.  365. 

(113)  Wheatleif  y.  WiUiaimt,  mute,  p.  4,  note  8.  There  was  no  count  upon 
the  instrument  as  a  note,  but  the  Court  held  it  to  be  anffident  evidemoe  of 
an  account  stated  at  its  date  to  be  paid  at  a  future  day,  and  that  the  amouait 
yras  recoyerable  under  the  count  on  an  account  stated.  See  also,  per  Gfiham 
and  Wood,  Bs.,  in  Partridge  y.  Cmai^  5  Price,  412;  Payme  y.  Jemkuu, 
4  C.  &  P.  324  ;  Curtie  y.  Bickarde,  1  M.  &  Gr.  46 ;  Peeenmaper  y.  Adcodt, 
emte,  page  362,  note  (104).  Per  Parke,  B.,  in  Bwrmeeter  y.  Hopmrtk,  next 
note ;  and  Burpk  y.  Leppe,  5  M.  &  W.  418. 

(114)  Burmeeter  y.  Hoparik,  11  M.  &  W.  97;  &  C,  enie,  p.  128,  note  (2). 
In  this  case  there  was  also  a  coont  on  an  account  stated,  and  it  ajqwared 
defendant  had  indorsed  the  bill  in  blank  and  given  it  to  Finden  the 
drawer,  who  took  it  to  plaintiff^,  and  gave  it  in  exchange  for  a' bill  drawn 
by  Finden  and  indorsed  by  defendant.  The  Court  held  plaintifb  could  not 
recover  on  this  count,  and  Parke,  B.,  observed,  that  although,  in  an  actioB  by 
indorsee  against  indorser,  the  indorsement  of  a  bill  may  be  prhmd/mde  eyi- 
dence  of  an  account  stated,  yet  that  was  rebutted  by  the  proof  in  this  case^ 
and  that,  as  in  Lewm  v.  Bdmarde,  the  Court  had  held  that  d^t  yrouM  pHmi 
feeie  Ue  by  indorsee  against  indorser,  yet  the  action  was  not  mpiw^iwKU 
where  it  appeared  that  the  indorsement,  being  in  blank  and  therefore  payable 
to  bearer,  was  handed  over  by  the  indorser  to  an  intermediate  person,  so  this 
count  under  the  circumstances  was  not  sustainable.  And  Alderson,  B., 
as  these  were  not  immediate  parties  the  bill  was  not  evidenee. 
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tbe  acceptor  and  payee,  where  the  bill  is  drawn  by  a  third 
person.  (115) 

But  in  an  action  upon  such  a  bill  by  payee  against 
acceptor,  money  paid  into  court  upon  the  count  on  the 
account  stated  may  be  applied  to  the  demand  on  the  bill,  if 
it  appear  that  the  blD  is  the  only  transaction  between  the 
parties.  (115) 

An  acknowledgment  by  the  acceptor  of  his  liability  under 
his  acceptance  will  enable  the  holder  to  recover  against 
him  upon  a  count  for  the  account  stated.  (116) 

-f-  And  so  a  promise  of  payment  by  the  drawer  to  the 
holder  after  maturity  will  enable  him  to  recover  upon  such  a 
count.  (117)  t 

Against  the  very  person  also  from  whom  he  received  the 
bill  or  note,  the  holder  may  sue  for  the  consideration  upon 

(115)  Bm^fy  y.  Bowmmt,  1  B.  &  Ad.  889.  Action  on  a  bUl  for  64/.  8«.  M., 
drawn  by  Bichmond  on  defendant,  payable  to  plaintiiTi  oider.  The  dedaration 
amtained  the  money  counts,  and  a  ooont  on  an  account  stated ;  and  on  them 
defendant  paid  10/.  into  court.  At  the  trial  it  appeared  there  was  no  trans- 
action between  plaintiff  and  defendant  but  upon  this  bill,  and  that  the  10/. 
oovcred  aU  that  was  due  on  the  biU ;  thereupon  nonsuit,  with  leave  to  plain- 
tiff to  move  to  enter  yerdict  for  lii.  if  the  Court  should  think  the  defendant 
was  predttded  by  the  rule  from  applying  the  money  paid  into  court  to  the 
demand  up<m  the  biU.  Rule  nisi  accordingly  r  but  upon  cause  shown  the 
Court  held  defendant  mig^t  so  apply  it.  Both  admitted  an  account  stated, 
and  there  being  no  demand  but  on  the  biU,  the  account  could  only  have 
applied  to  that  demand.  Rule  discharged,  flittledale,  J.,  however,  said  he 
thought  the  Inli  was  not  evidence  on  the  account  stated  between  these  parties, 
and  Taunton  and  Patteson,  Js.,  expressly  guarded  themsdves  against  being 
considered  to  decide  that  it  was  evidence.  And  see  JSa/ct  v.  Dicker,  anttf 
note  (108).  The  decision  on  the  second  point  cannot  be  considered  as  an 
anthoiity,  since  the  new  pleading  rule8.t 

(116)  Jligkmore  v.  PrmroM,  5  M.  &  S.  65.  In  an  action  against  the 
aeoaptor  of  a  Inll,  plaintiff  was  precluded  by  a  variance  from  recovering  on  tiie 
fecial  count ;  but  he  proved  that  defendant  had  acknowledged  the  accept- 
ance and  pleaded  inability  to  pay.  And  upon  the  point  reserved,  the  Court 
hdd  this  entitled  plaintiff  to  a  verdict  on  the  count  for  the  account  stated ; 
and  he  had  judgment  accordingly ;  and  see  Purdon  v.  Pmrdon,  10  M.  &  W. 
562 ;  but  see  Vahert  v.  Baker,  4  If .  &  W.  418. 

t(117)  Oliver  v.  Davaii,  2  M.  &  Rob.  230. 
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which  the  bill  or  note  was  giveiii  if  it  were  given  for  a  pre- 
existing demand. 

For  (118)y  in  general,  a  bill  or  note  is  (119)  no  satisfac- 
tion of  any  debt  or  demand  for  which  it  has  been  given ;  it 
is  only  prima  facie  evidence  of  payment,  rendering  it  neces- 
sary that  the  party  receiving  it  should  (120)  account  for  it 
before  he  will  be  entitled  to  recover  the  consideration. 

(118)  SeeLMMf  Y.£y«/er,  2C.  M.  &  R.  704;  Sards. BModn,  1  M.  ftW. 
153,  poMt,  uote  (125)  }  8ibr9€  y.  Tripp,  15  M.  &  W.  33,  poit,  note  (128).t 

(119)  PueVord  y.  Mastttli,  6  T.  R.  52.  Defendant  baYing  been  aireited 
by  plaintiff  for  80/.,  gave  a  draft  for  45/.,  and  promised  in  a  few  days  to  settle 
the  remainder ;  on  wbich  plaintiff  consented  to  his  being  discbaiged  ont  of 
custody.  The  draft  was  dishonoured,  and  defendant  was  again  arrested  on  the 
same  affidtYit.  On  rule  to  show  cause  why  he  should  not  be  dischaiged  out 
of  custody,  and  cause  shown,  it  was  urged  that  the  draft,  having  been  accepted 
as  part  payment,  could  not  be  treated  as  a  nullity.  But  per  Lord  Kenyon : 
''In  cases  of  this  kind,  if  the  bill  which  is  given  in  payment  do  not  torn  out 
to  be  productiYC,  it  is  not  that  which  it  purports  to  be,  and  which  the  party 
receiYing  it  expects  it  to  be ;  and  therefore  he  may  consider  it  as  a  nullity, 
and  act  as  if  no  such  bill  had  been  given.  These  questions  have  frequently 
arisen  at  nisi  prius,  where  they  have  always  been  detennined  the  same  way." 
Rule  discharged. 

Owemon  v.  Mom,  7  T.  R.  64.  Plaintiff  bought  some  plate  of  defendant, 
and  gave  him  some  country  bank-notes  in  payment.  The  notes  were  dis- 
honoured, on  which  defendant  refused  to  deliver  the  plate.  Plaintiff  brought 
trover,  and  insisted  that  the  notes  vrere  payment ;  but  on  a  case  reserved,  the 
Court  held  that  they  were  no  payment  unless  the  defendant  had  agreed  to  take 
them  as  payment,  and  to  run  the  risk  of  their  bdng  paid.  Nonsuit  entered. 
See  also  J^iey  v.  Mortem,  8  T.  R.  451 ;  fStedman  v.  Oooek,  I  Esp.  5 ; 
Maillard  v.  Duke  ef  Argfle,  6  M.  &  Gr.  40 1  Fetum  t.  Ooekrane,  4  C.  B. 
274 ;  Kemp  v.  Prutt,  15  M.  &  W.  672 ;  MDowail  v.  Boyd,  17  L.  J.,  Q.  B., 
295.  T.  T.  1848.t 

(120)  Kewnlake  v.  Morgan,  5  T.  R.  513.  Assumpsit  for  goods  sold  and 
delivered,  and  for  money  lent.  Defendant  pleaded  the  general  issue ;  and 
that  as  to  4/.  14«.  6<f.,  one  W.  P.  made  his  note  for  10/^,  payaUe  to  defend- 
ant or  order,  at  a  time  which  elapsed  before  the  commencement  of  this  suit ; 
and  that  defendant,  before  the  note  became  due,  indorsed  it  to  plaintiff  **&» 
and  on  account  of  the  said  sum  of  4/.  \Am.  M.  and  the  sum  of  5/.  &«.  64.," 
paid  by  the  plaintiff  to  defendant ;  and  that  plaintiff  accepted  the  note  **ffK 
and  on  account  of  "  those  sums.  To  this  plea  there  was  a  genersi  demurrer ; 
and  it  was  urged  that  the  plea  ought  to  have  alleged  that  the  note  vras  receifed 
in  eaiirfaetifm  of  the  debt.    But  the  Court,  on  argument,  held  the  plea  good, 
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-f-  But  if  the  bill  or  note  be  payable  at  a  future  day^  he 
cannot  sue  till  after  its  maturity ;  for  during  the  period  of 
its  currency  it  operates  as  a  (121)  suspension  of  the  right 
of  action  in  respect  of  the  pre-existing  demand. 

Unless  such  demand  were  of  a  higher  degree;  as  for 
instance  for  rent,  or  upon  a  specialty.  (122) 

And  a  plea,  asserting  the  defence  of  a  bill  having  been 
given  on  account,  should  allege  either  that  it  was  not  due, 
or,  if  overdue,  that  the  plaintiff  was  not  the  holder,  or 
that  it  was  payable  to,  or  made  by  a  third  person.  (123) 

And  when  it  is  not  shown  that  the  creditor  was  a 
party  to  the  bill  or  note,  it  should  be  alleged  to  have 
been  negotiable.  (123)'f 

as  the  note  might  be  ootstandiDg  and  a  demand  might  be  made  upon  it ;  and 
they  advised  plaintiff  to  withdraw  his  demurrer  and  reply,  which  he  did, 
Mercer  ▼.  Cheete,  4  M.  &  G.  804  ;  per  Pollock,  C.  B.,  Griffiihe  y.  Owen,  13 
M.  &  W.  64 ;  but  see  Price  v.  Price,  infra ;  and  Jamet  v.  Williame,  13 
M.  &  W.  830 ;  j»o«//note  (123).t 

Deangerfield  ▼.  Wilby,  4  Esp.  159.  The  declaration  contained  a  count  upon 
a  note  made  by  defendant,  payable  to  plaintiff,  and  the  money  counts.  At  the 
trial  the  note  was  stated  to  have  been  lost ;  but  no  evidence  of  that  fact  was 
offered.  It  was  proved,  however,  that  on  the  money  being  demanded  defend- 
ant  had  apologised  for  not  having  paid  the  money  on  account  qfthe  note. 
This  was  the  whole  of  plaintiff's  case ;  and  he  contended  that  the  note  was 
only  evidence  of  the  consideration  (which  was  stated  to  have  been  money  lent), 
and  that  he  might  abandon  the  note,  and  go  for  the  consideration.  But  Lord 
Ellenborough  said,  that  as  the  note,  for  anything  that  appeared  in  evidence, 
was  in  existence,  it  might  still  be  in  circulation,  so  that  defendant  might  be 
subjected  twice  to  the  payment  of  the  same  demand.  Without,  therefore, 
proving  the  note  lost,  plaintiff  was  not  entitled  to  recover.  Nonsuit.  See 
Champion  v.  Terry,  pott. 

t(121)  Simon  v.  lAoyd,  2  C.  M.  &  R.  187;  Mercer  v.  Cheeee,  4  M.  &  G.  804 ; 
and  see  GoUUhede  v.  Cottrell,  2  M.  &  W.  20 ;  Huxley  v.  Btdl,  7  M.  &  G.  571 ; 
and  per  Cfuriam,Ford  v.  Beech,  17  L.  J.,  Q.  B.  118,  Ex.  Chamb.  Feb.  3rd,  1848. 

(122)  Datia  v.  Gyde,  2  Ad.  &  E.  623 ;  Worthington  v.  Wigley,  3  Bing. 
N.  C.  455 ;  and  see  Baker  v.  Walker,  14  M.  &  W.  465  ;  Drake  v.  Mitchell, 
3  East,  251. 

(123)  Price  v.  Price,  16  M.  &  W.  232.  Debt  on  note  for  100/.,  and  for 
money  lent,  interest,  and  on  an  account  stated.  Pleas,  to  100/.,  parcel  of  the 
last  three  demands,  that  defendant  made  his  note  for  100/.  payable  to  plaintiff's 
order  six  months  after  date,  which  plaintiff  received  for  and  on  account  of  the 
said  sum  of  100/.  parcel,  &c.    Replicatiou,  that  the  six  months  mentioned  in 

B  Tl 
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The  holder  will  be  precluded  from  recovering  for  the 
consideration,  if  it  appear  that  the  bill  or  note  has  been, 
by  (124!)  laches  or  loss,  made  to  operate  as  a  satisfaction 
of  the  debt  or  demand  for  which  it  was  given ;  or  if  he 
originally  received  the  bill  or  note  (125)  as  cash,  and  took 
upon  himself  the  risk  of  its  being  paid ;  or  if  it  were  trans- 
ferred to  him  by  way  of  (126)  sale;  unless,  indeed,  in  the 


the  note  expired  before  action,  and  the  note  became  payable,  and  defiendant 
had  not  paid  it.  Upon  demurrer  to  this  replication,  the  Court  held  the  plea 
bad :  that  if  the  negotiable  instrument  *  is  made  payable  to  a  third  person,  as  in 
the  case  of  Richardton  v.  Riekmant  5  T.  R.  51 7,  or  is  made  by  a  third  person,  as 
in  the  case  of  Keanlaie  v.  Morgan^  the  plea  stating  its  delivery  and  acceptance 
is  a  sufficient  answer  in  the  first  place ;''  but  if  it  is  not,  the  plea  ^  must  show 
either  a  suspension  of  the  remedy  by  averring  that  the  security  is  not  due,  or 
a  transfer  of  liability  by  showing  an  indorsement  to  a  third  person."  Judgment 
for  plaintiff,  f  As  to  the  suspension  of  a  lien  by  receiving  a  bill  or  note,  and 
its  revival  on  dishonour,  see  Btinney  v.  Pojfniz,  4  B.  &  Ad.  568 ;  Miiet  v. 
Gorton,  2  C.  &  M.  504.t 

Jamea  v.  Williami,  13  M.  &  W.  828.  To  a  count  on  a  biU,  plea,  that  P. 
Watkins  delivered  to  plaintiff  bills  to  a  greater  amount,  which  plaintiff  took  on 
account,  and  they  were  paid  before  suit.  Defendant  obtained  a  verdict  on  a  plea 
denying  the  payment  of  them.  The  Court,  however,  made  a  rule  absolute  to  enter 
judgment  non  obtiante  veredicto,  on  the  ground  that  the  plea  did  not  show 
the  bills  to  have  been  negotiable,  or  that  plaintiff  took  any  interest  in  them. 

(124)  Vide  mite,  cap.  vii. ;  fas  to  loss,  see  pott,  pp.  375  to  379.t 

(125)  In  Owemon  v.  Morte,  7  T.  R.  66,ati/e,  p.  368,  n.  (119),  Lord  Kenyon 
said,  "  If  the  defendant  had  agreed  to  take  the  notes  as  payment,  and  to  mn 
the  risk  of  their  being  paid,  that  would  have  been  considered  as  payment 
whether  the  notes  had  or  had  not  been  afterwards  paid."  See  also  Clark  v. 
Mundal,  1  Salk.  124,  snd  Ex  parte  HodgHnavn,  19  Yes.  295. 

t  Sard  V.  RAodee,  1  M.  &  W.  153.  Indorsee  agsinst  accq^tor.  Plea,  that 
the  bill  was  accepted  for  accommodation  of  drawer,  and  that  after  it  was  due 
he  made  his  note  for  a  larger  sum  and  delivered  it  to  plaintiff,  and  plaintiff 
accepted  it  in  satisfaction  and  discharge  of  the  bill.  Replication  that  the 
note  was  not  paid  at  maturity.  On  demurrer  to  this,  the  Court  held  it 
insufficient ;  that  plaintiff  took  the  note  for  better  or  worse,  and  the  remedy 
never  revived.  See  Lewie  v.  Lyeter,  2  C.  M.  &  R.  704 ;  Goldekede  v.  Cb^ 
terell,  2  M.  &  W.  20 ;  Sibree  v.  Tnpp,  poet,  note  (128)  ;  Curltwu  t,  O^k, 
Ex.  H.  T.  1849.     See  also  Mardman  v.  BeiiAouee,  9  M.  &  W.  596.t 

(126)  F^dell  V.  Clark  and  another,  1  Esp.  447.  Plaintiff  had  been  in 
partnership  with  his  brother,  R.  Fydell ;  and  the  latter  on  lua  own  account, 
but  in  the  partnership  name,  drew  certain  notes  to  the  amount  of  80001. 
which  he  discounted  with  Hurlock  and  Co.,  bankers.    Plaintiff,  after  bis 
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two  latter  caaeB,  it  be  proved  that  the  person  transferring 
the  bill  or  note  (127)  knew  at  the  time,  that  it  was  of  no 
value. 

-f-  So  he  will  be  precluded,  if  he  received  a  negotiable  bill 
or  note  in  satisfaction,  even  though  the  original  debt  were 
liquidated,  and  of  larger  amount.  (128)'t* 

brother's  death,  Tolontarily  paid  the  8000/.  to  the  bankers,  supposing  that  his 
brother  had  reoeiTed  the  amount  of  these  notes  in  ^okoney :  he  afterwards  dis- 
covered that  they  had  only  ghren  other  bills  and  notes,  which  they  had  not 
indorsed,  in  lieu  of  his  brother's  notes,  some  of  which  bills  and  notes,  to  the 
amount  of  4300/.,  proved  unprodactive  ;  and  to  recover  that  sum,  the  present 
action  was  brought  against  defendants,  who  were  trustees  of  the  insolvent 
estate  of  the  hankers,  and  who  had  reserved  funds  to  answer  the  event  of  the 
action.  Lord  Kenyon  said,  that  the  bankers,  by  not  indorsing  the  bills  and 
notes,  had  refused  to  pledge  their  credit  to  their  validity,  and  that  R.  Fydell 
must  be  taken  to  have  received  them  on  their  own  credit  only ;  and  that 
therefore  the  action  could  not  be  supported.    Nonsuit. 

Es  pwrie  SAutilewortkf  3  Ves.  368.  Newton  gave  the  bankrupt,  before 
his  bankruptcy,  cash  for  a  bill,  but  refused  to  allow  the  bankrupt  to  indorse 
it,  thinkiag  the  bill  better  without  his  name.  He  now  proved  the  amount 
under  the  commission,  and  on  petition  to  have  the  debt  expunged,  the  Chan- 
cellor granted  the  petition,  observing  that  this  was  a  sale  of  the  bill. 

(127)  In  Fenn  v.  Harrison,  3  T.  R.  759,  Lord  Kenyon  said,  "  It  is  ex. 
tremely  dear  that  if  the  holder  of  a  bill  send  it  to  market  without  indorsing 
his  name  upon  it^  neither  morality  nor  the  laws  of  this  country  will  compel 
him  to  refund  the  money  for  which  he  sold  it,  if  he  did  not  know  at  the  time 
that  it  was  not  a  good  bilL  If  he  knew  the  bill  to  be  bad,  it  would  be  like 
sending  out  a  counter  into  drcnlation  to  impose  upon  the  world,  instead  of 
the  current  coin.  In  this  case,  if  the  defendants  had  known  the  bill  to  be 
bad,  there  is  no  doubt  but  that  they  would  have  been  obliged  to  refund  the 
money."    fSee  per  Abbott,  C.  J.,  Ry.  &  Mood.  415. 

(128)  Sibree  v.  TVippf  15  M.  &  W.  23.  To  counts  for  money  had  and 
received,  and  on  an  account  stated,  defendant  pleaded  as  to  500/.  parcel, 
that  plaintiff  commenced  a  previous  action  for  it  in  an  inferior  court,  and 
defendant  disputed  it  and  denied  that  he  owed  it,  or  was  liable  to  pay  it ;  and 
thereiq^n  plaintiff  and  defendant  agreed  that  the  action  should  he  settled  by 
defendant  giving  his  three  promissory  notes,  payable  to  plaintiff  or  order,  for 
125/.,  125/.,  and  50/.,  and  that  plaintiff  should  "  accept  and  receive  the  same  in 
fun  satisfisction  and  discharge  of  the  said  sum  of  500/. ;"  and  that  defendant  de- 
hvered,  and  plaintiff  accepted  the  notes  in  such  full  satisfaction  and  discharge. 
A  verdict  having  passed  on  this  plea  for  defendant,  the  Ck>urt  discharged  a  rule 
for  judgment,  non  oManie  veredicto^  observing,  that  striking  out  the  allegation 
as  to  the  debt  being  disputed,  and  treating  it  as  liquidated,  the  plea  was  good, 
for  the  notes,  though  for  a  smaller  sum,  being  a  different  thing  of  uncertain 
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A  bill  or  note  will  satisfy  a  preceding  debt,  if  the  holder 
make  it  his  own  bj  laches  (129)  : 

As  bj  not  presenting  it  for  payment  when  due  (130)  ; 

Though  it  were  taken  firom  a  third  person  (130)  ; 

And  in  such  case  plaintiff  must  prove  the  bill  was  duly 
presented  (131)  ; 

But  he  need  not  prove  notice  to  such  third  person  of  the 
bill  s  dishonour.  (131) 

-f-  So  a  bill  or  note  will  satisfy  a  preceding  debt,  if  it  be 

Tilue,  were  deliTered  in  satis&ction  of  the  dd>t ;  and  the  cue  wu  distingiiish- 
able  from  Cmmbtr  t.  IFinic,  1  Str.  425,  in  which  the  note  did  not  appear  to 
have  been  negotiable.t 

(129)  Bridge*  ▼.  Berry,  3  Tannt.  ISO.  Defendant  accepted  a  bill  for 
119/.  due  20th  October,  bat  did  not  pay  it :  plaintiff  waa  the  holder;  defend- 
ant afterwards  lodged  in  plaintiff's  hands,  as  a  security,  a  bill  drawn  by 
defendant  upon  one  Ivory,  for  117/.  lit.  2d.,  and  paid  plaintiff  the  differ- 
ence :  this  bill  was  dishonoured,  but  no  notice  thereof  waa  given  to  defendant: 
action  by  plaintiff  on  both  bills.  It  was  admitted  at  the  trial  that  defendant 
was  discharged  from  the  second  bill,  but  it  was  uiiged  that  he  continued  liable 
on  the  first :  but  Mansfield,  C.  J.,  and  the  Courts  held  he  did  not,  and  non- 
suit ;  and  rule  to  set  it  aside  refused. 

See  Swinyard  v.  Bowet,  en/e,  p.  288,  note  (190). 

(130)  Bitkop  V.  Row€,  3  M.  ft  S.  362.  Pkintiff  sued  the  drawer  and  ac- 
ceptor of  a  bill,  and  proved  the  necessary  ftcts ;  defendant  gave  in  evidence, 
that  after  the  bill  was  due  and  part  paid,  one  Tucker,  who  had  been  connected 
vrith  the  bill,  but  had  not  indorsed  it,  drew  for  the  balance  on  Lewis  at  two 
months,  and  gave  plaintiff  the  draft :  plaintiff  could  not  prove  that  the  draft 
was  presented  for  payment,  but  he  nevertheless  had  a  verdict :  the  Court, 
however,  thought  that  proof  essential,  and  granted  a  new  trial.  On  the 
second  trial,  plaintiff  gave  this  proof,  but  he  could  not  prove  that  he  had 
given  notice  to  Tucker  of  the  dishonour :  the  point  was  saved,  whether  he 
was  bound  to  give  this  proof;  and  on  rule  nisi  for  nonsuit,  and  cause  shown, 
the  Court  held  it  sufficient  for  him  to  prove  presentment  and  nonpayment,  for 
that  showed  there  had  been  no  payment  in  fact ;  and  if  defendant  insisted 
there  had  been  such  neglect  as  amounted  to  payment  in  law,  he  should  have 
shown  it.    The  rule  was  discharged. 

(131)  Biikop  V.  Bowe,  aupra. 

fBut  see  Goodwin  v.  Coatei,  1  M.  ft  Rob.  221,  which  waa  an  action  for 
goods  sold ;  defendant,  who  had  bought  the  goods  of  plaintiff,  re-sold  them  to 
Pollard,  and  he  gave  his  promissory  note  for  them,  which  defiendant  handed 
over  to  plaintiff,  but  refused  to  indorse.  Plaintiff  produced  the  note,  overdue, 
but  defendant  insisted  he  was  bound  to  show  presentment.  Pa:Ae,  J.,  how- 
ever, held  that  presentment  not  being  necessary  against  the  maker,  none  need 
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altered  without  the  consent  of  the  parties  while  in  the 
plaintiff's  possession.  (132) 

But  not  if  the  person  who  gave  it  would  have  had  no 
remedy  over  against  any  other  person  upon  it.  (133)*!' 

And  a  bill  or  note  will  never  satisfy  a  preceding  debt, 
unless  it  is  upon  a  proper  stamp.  (134) 

If  the  holder  of  a  bill  or  note  employ  a  particular  agent 
to  get  it  discounted,  but  refuse  to  indorse  it,  and  the  agent 
guaranty  its  payment,  the  principal  will  (135)  not  be  bound 
by  such  guaranty;  and  not  being  bound,  a  subsequent 
promise  by  him  to  pay  the  amount  of  the  bill  or  note,  will 
be  (135)  nudum  pactum. 

But,  if  no  restraint  be  imposed  on  such  agent,  the 
principal  (135)  may  be  bound  by  his  guaranty ;  at  least, 
such  guaranty  will  be  a  (135)  sufficient  consideration  to 


be  made  u  against  defendant,  who  ought  to  have  seen  it  paid.    Verdict  for 
pUuntiff.    And  see  note,  p.  215. 

(132)  Atdenon  t.  Lamffdale,  3  B.  &  Ad.  660.  In  action  against  drawer 
on  a  biU  and  for  the  price  of  goods,  it  appeared  that  the  biU  accepted  was 
indorsed  by  defendant  for  the  goods  to  plaintiff,  who  afterwards  altered  it 
without  defendant's  consent  from  four  to  three  months :  upon  point  resenred 
and  time  taken,  the  Court  held  that  plaintiff,  by  altering  the  bill,  made  it  his 
own  aa  against  defendant,  and  caused  it  to  operate  as  satisfaction  of  the  debt, 
and  made  a  rule  absolute  to  enter  a  nonsuit. 

(133)  Atiituon  v.  Hmodon,  2  Ad.  &  E.  628.  Action  on  a  bill,  and  also 
for  goods  sold  and  ddiTered ;  plea  to  the  latter,  that  plaintiff  drew'and  defend- 
ant aooepted  a  bill  for  and  on  account  of  the  amount  ascertained  to  be  due, 
payable  to  plaintiff's  order.  Replication,  that  the  biU  was  overdue  and 
unpaid ;  rejoinder,  that  plaintiff  altered  the  bill  without  defendant's  consent. 
Upon  demurrer  the  defendant's  counsel  admitted  the  distinction  between  the 
case  of  an  acceptor,  and  any  party  who  would  have  a  remedy  on  the  bill,  and 
the  Court  gave  judgment  for  plaintiff.f 

(134)  WUum  V.  Vyaar,  and  Cfttudy  v.  Marriott,  ante,  p.  89,  note  (10) ; 
fSmari  v.  Noket,  ante,  p.  90,  note  (14).t 

(135)  Fenn  v.  Harrieon,  3  T.  R.  757,  and  4  T.  R.  177.  Defendants  em- 
ployed F.  Huet  to  get  a  bill  discounted,  but  said  that  they  would  not  indorse 
it ;  F.  U.  employed  his  brother  James  H.  and  said  he  would  indemnify  him  if 
he  would  indorse  it ;  James  indorsed  it,  and  plaintiffs  discounted  it :  the  bill 
being  dishonoured,  plaintiff  applied  to  defendants,  who  promised  to  take  it 
up,  but  did  not ;  and  this  action,  for  money  had  and  received  and  money  paid, 
was  brought  against  them.    Lord  Kenyon  told  the  jury,  that  if  they  thought 
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A.iJt  zz'H  %  Tir^^  nsr-'iniE  j£  %  \ZL  X  A^  to  vfaom  the 
Jifir  Sf  iii-'Ti:*!*-!  uiMt  z^  ▼I'.ct  iie  "C  s  tzaaaferred,  be 
arx  iaot^  -Jitir»rji-  ^^zisr  as  cnv-^.  aiK^'^r.  or  mdofser, 
aQ#t  t^  '  H  >*:  ar'tfr-w^r-i*  ii2rCi:i5r«irr*i.  ^.  ibe  tianrferee 
y^r  V^'xix  iz&  "zurxLir^  ▼•»  ^i-TTj^r-L  s  viiimcit  rayedw  as 
aqsisffc  -.4 . ;   -izjft  jr^sizir,«::.:ii  "rtelur-  tiat  ti»  bCl  in  the 

"Jzjt  "^rj-i*  y.o^irT^P  c  5:r  lie  lOiTcaey  ^iivsced,  or  in 
w,0^  W.-.HS.  tiia:  tl^  tnzsa^rD  a  w^s  a  sale  of  the  bQL(136) 
&it  thjft  pr^sJin'-iii:!!  slat  1^  resetted  bv  eridence  of  an 

If  a  bZ  or  cr'.te  be  'iestrcTe-i  It  ere  or  other  accident, 
an  a#rikn  tear,  p^riiacc?,  be  br:<c^t  tfaereoo  as  if  it  were  ta 


ifidt  i taM  H.  Itad  satie  iu=d«if  issven^j«e  s  acoi  far  A  ft  mLibU,  thai  was 
ft  tnlf^ri^ns  CTffKT'ieraijM  itir  ihec' proci^  A  vcr£«  vsi  fbuid  far  plamtiilv ; 
ftad  fm  ft  nUe  m^  for  ft  wem  tnal.  asd  caz^se  ^lowa.  Lard  Konnm  w»H«mnI  to 
tikiak  the  ▼erdiet  hziit ;  biwraiwe,  thoczli  ibe  ftcoit  bad  ^^fffHrf  bii  ftotho- 
ritf ,  be  tbon^rfat  the  priiKipal  bo^ad  br  what  be  did :  tbe  otber  lodges 
dMiened,  beearite  F.  H.  was  ft  p^rticnUr  ftgeat  onlr :  sad  the  mle  was  mftde 
$imfp\nie.  On  the  next  trul  it  did  luc  appear  that  defendaaAs  had  told  F.  H. 
that  they  wonld  ooi  indone  tbe  bilL  A  Tcrdict  was  fomid  for  piaintiir,  and 
on  ft  nde  iriti  lor  ft  new  trial,  and  cftiue  shown,  tbe  whole  Court  thoaght  tbe 
f  crdjAt  ri^t ;  beeftote,  ss  F.  H.  was  not  restrained  as  to  tbe  mode  of  getting 
tbe  bii]  dtscomited,  defendants  were  boiuid  by  bis  set.  But  Boiler  ftnd 
Orryte,  Jt*t  MUd,  thftt  if  the  ImIs  bftd  been  tbe  sftme,  they  should  bftve  con- 
tintied  of  their  former  opinion.    Role  disdiarged* 

(136)  fxwd  Raym.  442;  15  East,  12,  13;  10  Ves.  206;  F^deii  v.  dark, 
anil  ^x  parti  Shniileufortkf  ante,  p.  370,  note  (126).  fAnd  see  Rogen  «. 
Ijmgfltfd,  1  C.  &  M.  637.t 

(137)  ''There  it  a  great  diiferenoe  between  transferring  a  bill  without 
pitiiirtg  your  name  to  it,  and  indorsing  it ;  in  the  one  case  it  is  a  sale,  and  in 
llir  othrr  a  dUcount;  subject,  however,  to  the  question  of  intention,  whether 
the  tmnifm'  wai  meant  to  take  eifect  as  a  sale  or  as  a  discount."  Per  Lord 
Khlon,  In  K»  partt  UbHifr,  I  Rose,  23,  pott, 

(I3H)  Sec  Piertun  v.  Hutchinton,  pott,  p.  375,  note  (139);  Mayor  t. 
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But,  if  a  bill  or  note  be  lost,  there  can  be  no  remedy 
upon  it  at  law,  unless  it  was  in  such  a  state,  when  lost, 
that  no  person  but  plaintiff  could  have  acquired  a  right  to 
sue  thereon.  (139) 

-f-  As,  if  it  were  not  negotiable.  (140) 

It  was  formerly  thought  that  if  it  were  speciaUy  indorsed 
to  plaintiff,  and  had  no  indorsement  from  him,  an  action 
might,  perhaps,  have  been  brought  upon  it.  (141) 

/oAiuon,  po9t,  p.  379,  note  (151) ;  fbut  see  Hanaard  v.  ISvMnfoii,  and  Ramwi 
▼.  (yow€,po§if  p.  376,  note  (142).t 

(139)  Pienom  v.  Huichuutm,  2  Campb.  211.  In  an  action  by  an  indcMrsee 
against  the  acceptor  of  a  biU,  it  appeared  that  the  biU  had  been  lost  after 
indonement,  and  jdaintiff  had  offered  defendant  an  indemnity.  But  Lord 
Ellenhorongh  nonsuited  plaintiff,  saying,  that  if  the  biU  had  been  proved  to 
have  been  destroyed,  he  should  have  had  no  difficulty  in  receiving  evidence  of 
its  contents,  and  in  directing  the  jury  to  find  for  plaintiff;  but  that  having 
been  lost,  after  indorsement  by  the  payee,  it  might  stiU  be  in  the  hands  of  a 
honi  fide  indorsee  for  value,  who  might  sue  defendant  upon  it.  And  as  to 
the  indemnity,  he  said  a  court  of  kw  could  not  inquire  into  its  sufficiency. — 
S.  P.  ruled  by  Lord  Bldon.    See  Sxprn-tt  Ortrnway,  6  Ves.  812. 

t(140)  Warn  v.  BmUfff  10  Ad.  &  E.  616.  Action  on  a  promissory  note 
made  by  defendant  payable  to  pUintiff  (not  to  order  or  bearer).  Plea,  that  when 
the  note  became  doe  defendant,  being  ready  and  willing  to  pay  the  amount  of 
the  note,  of  which  plaintiff  had  notice,  requested  plaintiff  to  produce  the  note 
for  the  purpose  of  the  same  being  delivered  up,  but  plaintiff  had  not  the  note 
in  his  power  or  possession,  and  could  not  deliver  it  up,  which  he  admitted ; 
wherefore  defendant  refused  to  pay,  but  had  always  been  ready  to  do  so  on 
production  of  the  note.  Replication  <{»  it^rid;  a  verdict  on  this  issue 
having  been  found  for  defendant,  the  Court  made  a  rule  absolute  to  enter 
judgment  fbr  plaintiff  non  obitanie  veredicto.  And  see  per  Cur.  in  Frtct  v. 
iVfce,  16  M.  ft  W.  243.t 

(141)  Lonf  and  anoiker  v.  Bmlie,  2  Campb.  214  (1805).  This  was  an 
action  against  the  acceptor  of  a  biU  of  exchange,  payable  to  the  order  of  the 
drawer,  and  by  him  specially  indorsed  to  plaintiffii.  It  was  proved  that  a 
person  took  the  bill  to  have  it  compared  with  the  affidavit  to  hold  to  bail, 
that  a  copy  was  then  taken,  and  that  the  bill  was  afterwards  stolen  from  such 
person.  The  correctness  of  this  copy  and  the  special  indorsement  were  proved, 
and  upon  this  plaintiffs  had  a  verdict. 

BoU,  Aniffnee  of  Welrford,  v.  Wateony  4  Bingh.  273,  (June  22, 1827.)  In 
an  action,  for  goods  sold,  the  defence  was,  that  def^dant  had  accepted  a  bill 
for  the  amount  dravm  by  Welsford,  payable  to  Welsford's  order,  three  months 
after  date,  which  had  been  due  a  year  and  a  quarter  at  the  commencement  of  the 
actiout  but  on  which  no  claim  had  been  made.    Plaintiff  proved  that  Welsford 
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But  it  has  since  been  decided  that  no  action  can  be 
maintained  on  a  negotiable  bill  or  note  if  it  be  lost,  although 
it  was  in  such  a  state  when  lost  that  no  person  but  the 
plaintiff  could  have  acquired  a  right  to  sue  thereon.  (142)-f- 


lost  the  bill  withoat  ever  having  indorsed  it :  and  on  rule  nisi  to  enter  nonsuit 
and  cause  shown,  the  Court  held,  that  as  Welsford  had  lost  the  bill  without 
ever  having  indorsed  it,  defendant  could  never  be  called  upon  to  pay  it ;  and 
if  not,  the  possible  existence  of  that  acceptance  was  no  reason  why  he  should 
not  pay  for  the  goods.  Rule  discharged.  fSee  also  Glover  ▼.  Tkommm^ 
Ry.  &  M.  403  (Oct.  14th,  1826).t 

(142)  Hantard  v.  Bobnutm,  7  B.  &  C.  90,  (July  3rd,  1827).  Defendant 
accepted  a  bill  due  November  1823,  but  it  was  not  presented  for  payment  tiU 
May  1824 :  defendant  then  offered  to  give  another  bill  in  payment,  but  before 
such  bOl  was  given,  plaintiff 's  clerk  lost  the  original  bill :  plaintiff,  f  to  whom 
it  had  been  indorsed  in  blank,t  informed  defendant  of  the  loss,  and  offered 
him  an  indemnity,  but  defendant  refused  to  pay  unless  the  bill  were  produced 
and  delivered  up  to  him.  Littledale,  J.,  thought  defendant  warranted  at  law 
in  that  refusal,  and  he  nonsuited  plaintiff;  and  on  rule  nisi  to  enter  yerdict 
for  plaintiff,  and  cause  shown,  and  time  to  consider,  the  Court  agreed  with 
him :  the  acceptor  when  he  pays  has  a  right  to  the  biU  for  his  own  security* 
and  as  voucher  against  the  drawer :  if  it  be  destroyed,  he  is  still  deprived  of  it 
as  a  voucher ;  and  if  it  be  lost  only,  some  other  person  may  make  a  daim 
upon  him :  and  why  is  he,  by  the  negligence  of  the  loser,  to  be  forced  at  his 
peril  to  prove  what  may  be  necessary  to  resist  the  claim  ?  and  how  is  he  to 
be  assured  that  the  biU  has  been  either  lost  or  destroyed?  The  proper 
course  is  to  offer  an  indemnity,  and  if  that  be  refused,  to  apply  for  relief  in  a 
court  of  equity ;  a  court  of  equity  will  enforce  payment. 

fRamuz  v.  Crowe,  1  Ex.  167  (H.  T.  1847).  To  a  count  by  drawer  against 
acceptor  of  a  bill  payable  to  drawer's  order,  defendant  pleaded  that  before 
action  plaintiff  lost  it,  and  it  still  remained  lost :  plaintiff  replied  that  he  had 
never  indorsed  it,  and  that  it  was  not  capable  of  being  enforced  or  put  in  suit 
against  defendant  by  any  other  person  but  plaintiff.  Upon  demurrer,  and  after 
argument  and  time  to  consider,  the  Court  said,  that  the  Court  of  King's 
Bench,  in  Hamard  v.  Robinvm,  decided  that  by  the  custom  of  merchants  the 
acceptor  of  a  negotiable  bill  was  not  bound  to  pay  it,  unless  the  party  demand- 
ing payment  produced  and  offered  to  deliver  up  the  instrument  itself:  that  Lomg 
V.  BaiiUf  Olover  v.  T%omp$on,  Dart  v.  Hickei,  and  Roit  v.  Watton  vrere 
brought  before  the  Court  of  King's  Bench  in  that  case,  and  that  Court  over- 
ruled such  of  them  as  supported  the  exception  contended  for  in  this  case : 
that  they  concurred  in  that  decision,  and  gave  judgment  for  defendant. 

In  Price  v.  Price,  16  M.  &  W.  243,  Parke,  B.,  with  reference  to  Han^ 
aard  v.  Jlobinion,  observed :  "  The  case  itself  was  that  of  a  negotiable  instru- 
ment payable  to  bearer  by  reason  of  an  indorsement  in  blank;  but,  on 
referring  to  the  judgment,  it  appears  that  it  was  meant  to  apply  to  all  cases  of 


Ch.  IX.]  Lost  or  Destroyed.  377 

Losing  a  bill  implies  negligence  in  the  loser,  and  the 
inevitable  results  of  negligence  ought  to  fall  upon  him. 
(143) 

If  a  man  take  a  bill  or  note  for  an  antecedent  debt,  and 
lose  it  before  it  is  due,  with  a  blank  indorsement  thereon, 
he  cannot  sue  for  the  antecedent  debt.  (144) 

Unless  "I"  perhaps  "f  he  can  show  that  the  bill  has  been 
actually  destroyed,  so  that  no  claim  can  ever  be  made 
thereon  against  the  person  he  sues.  (144) 

Nor  even  then,  if  such  person  could  have  sued  upon  the 
bill  on  taking  it  up.  (144) 

Where  the  person  paying  is  entitled  to  require  an  in- 
demnity, the  only  remedy  on  a  lost  bill  is  in  equity:   a 


negotiable  mstruments.    It  does  not,  however,  apply  to  non-negotiable  bills 
or  notes,  as  was  decided  by  the  Court  of  Queen's  Bench  in  Wain  ▼.  Bailey  "\ 

(143)  Hamtard  t.  BoMnmm^  ante,  p.  376,  note  (142). 

(144)  Champifm  T.  Terry ,  3  Brod.  &  Bing.  295.  Plaintiff  sued  defendant 
as  indorser  of  a  bill,  and  for  goods  sold :  the  bill  was  drawn  by  A.,  accepted 
by  B.,  and  defendant  indorsed  it  in  blank  to  plaintiff  for  a  debt  defendant 
owed  plaintiff  for  goods  sold :  plaintiff  sent  the  bill,  before  it  became  due,  by 
the  post,  but  it  never  reached  its  destination :  after  the  time  when  it  became 
due  plaintiff  sued  defendant  upon  his  indorsement  and  for  goods  sold ;  it  did 
not  appear  that  any  inquiry  had  been  made  after  the  bill,  or  that  the  loss  had 
been  advertised :  the  jury  found  for  defendant.  A  rule  nisi  was  obtained 
for  a  new  trial,  on  the  ground  that  the  biU  was  not  taken  absolutely  in  pay. 
ment  of  the  debt,  but  conditionally  only,  provided  it  should  be  satisfied ;  that 
plaintiff  might  stiU,  therefore,  sue  for  the  prior  debt,  and  that  the  non-arrival 
of  the  bill  vras  evidence  of  its  loss :  but  on  cause  shown  against  the  rule,  the 
Court  thought  there  was  not  sufficient  proof  of  the  loss ;  and  if  there  were,  as 
plaintiff  by  losing  the  bill  had  deprived  defendant  of  his  remedies  over  upon 
it  against  drawer  and  acceptor,  it  would  be  unjost  to  allow  him  to  sue  defend, 
ant  for  the  prior  debt;  and  they  discharged  the  rule.  They  referred  to 
Denie  v.  DoiM,  pottt  p.  337,  note  (146) ;  and  Damgerfidd  v.  Wilhy,  ante,  p. 
369,  note  (120),  and  observed  that  in  Long  v.  Bailie,  ante,  p.  ^75,  note  (141;, 
the  bill  was  specially  indorsed. 

Wbo^ord  V.  Whiieley,  M.  &  Mai.  517.  In  action  against  drawer  on  a 
bUl  for  30/.  defendant  proved  that  he  had  given  plaintiff  his  acceptance  for 
15/.  Plaintiff  proved  that  he  had  lost  that  acceptance,  and  he  offered  by  bill 
to  indemnify  defendant  against  any  demand  upon  it :  this  defendant  refused ; 
and  Parke,  J.,  told  the  jury  the  15/.  must  be  deducted ;  unless  the  biU  was 
destroyed,  defendant  would  still  be  liable  upon  it. 
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court  of  equity  can  inquire  into  the  sufficiency  of  an  in- 
demnity;  a  court  of  law  cannot.  (145) 

The  acceptor  is  not  liable  to  be  sued  upon  a  lost  bill, 
if  the  loss  were  before  the  bill  was  due,  though  he  promised 
to  pay  it  after  knowing  of  the  loss ;  unless  there  were  some 
new  consideration  for  such  promise.  (146) 

The  holder's  only  remedy  is  to  enforce  the  giving  a  new 
bill  under  9  &  10  Will.  III.  c.  17,  s.  8.  (146) 

If  a  bill  be  lost  after  action  brought  thereon,  and  defend- 
ant suffer  judgment  by  default,  the  Court  will,  on  a  copy 
verified  by  affidavit,  refer  it  to  the  Master  to  see  what  is  due 
thereon.  (147) 

fAnd  if  judgment  be  obtained,  on  a  bill  or  note  which  has 
been  lost,  against  a  party  by  default  or  upon  demurrer, 
the  plaintiff  may,  on  the  execution  of  a  writ  of  inquiry, 
or  on  a  rule  to  compute,  recover  the  amount  of  the  bill  or 
note,  as  he  is  not  bound  to  produce  it.  (148)'f 

(145)  Hauard  ▼.  Bobinaon^  aniet  p.  376,  note  (142);  see  Pieraom  t. 
Hutehintonj  ante,  p.  374,  note  (139) ;  f  Wawfford  v.  Wkiieley,  last  note.t 

(146)  Davis  v.  Dodd,  4  Taunt.  602.  Action  on  bill  payable  to  Allen  or 
order,  accepted  by  defendant,  and  indorsed  generally  to  plaintiff:  plaintiff  lost 
it  before  it  was  due,  but  defendant,  after  knowing  of  tbe  loss,  promised 
repeatedly  to  pay  it.  Lord  Ellenborough,  however,  hdd  the  action  not 
maintainable,  and  nonsuit ;  and  on  motion  for  a  new  trial,  the  Court  agreed 
with  him :  they  thought  defendant  under  no  moral  obligation  to  pay  plaintiff', 
who  by  his  negligence  had  eiposed  the  defendant  to  the  danger  of  being 
compelled  to  pay  another  holder,  and  that  his  subsequent  promise,  there 
being  no  new  consideration,  was  ntufiiiit  paehtm :  they  said,  enforcing  the 
giving  a  new  bill  under  the  statute,  seemed  to  be  plaintiff's  only  course.  See 
the  statute,  antty  p.  131 ;  fand  the  course  of  proceedings  in  Equity,  OtekeU 
V.  Bridgemam,  4  Beav.  499.t 

(147)  Broum  v.  Meniier,  3  M.  &  S.  281.  The  acceptor  of  a  bOl  denied 
to  see  the  bill,  and  then  he  admitted  the  acceptance,  and  promised  payment 
he  suffered  judgment  by  default ;  and  the  bill  having  been  stolen  from  plain- 
tiff's attorney's  pocket,  rule  nisi  to  refer  on  production  of  copy  verified  by 
plaintiff's  attorney;  and  no  cause  being  shown,  rule  absolute.  fSet  VUgki 
V.  Broum,  2  Tyrw.  312  ;  Allen  v.  Milter,  I  Dowl.  420. 

(148)  Lane  v.  Mulling^  2  Q.  B.  254.  Assumpsit  by  drawer  against  acceptor  on 
a  biU,  and  on  an  account  stated.  Judgment  for  plaintiff  on  demurrer  to  a  speda . 
plea  to  the  first  count,  and  issue  on  the  last  count.  Upon  the  trial  of  this  issue, 
and  assessment  of  damages  on  the  first  count,  Lord  Denman,  C.  J.,  was  of  opinion 
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But,  if  the  bill  be  lost  after  action  brought,  and  defend- 
ant resist  the  action,  and  put  the  plaintiff  to  prove  the  bill, 
the  loss  wiU  be  no  excuse  for  the  non-production  of  the  bill, 
and  plaintiff  will  not  be  able  to  recover.  (149) 

And  it  will  make  no  difference  though  the  bill  were  of  so 
old  a  date  that  the  Statute  of  Limitations  has  attached  upon 
it.  (149) 

Nor  will  it  make  a  difference,  though  the  defendant 
admitted  the  acceptance,  and  his  liability  before  the  bill 
was  lost.  (150) 

If  a  bill  or  note  transferable  by  delivery  be  cut  in  halves, 
and  half  be  lost,  the  holder  cannot  sue  at  law  upon  the 
other  half.  Payment  at  law  cannot  be  enforced  unless  the 
entire  instrument  be  produced,  or  unless  there  be  proof 
that  the  entire  instrument,  or  whatever  part  of  it  is 
wanting,  has  been  destroyed.  (151) 

that  pUuntiff  was  entitled  to  recover  under  the  first  count  the  amount  of  the 
bill  without  producing  it,  but  gave  leave  to  defendant  to  move  to  reduce  the 
damages  to  a  nominal  sum.  Upon  motion  for  this  purpose  the  Court  refused 
a  rule.  See  also  Shearm  v.  Bwmardf  10  Ad.  &  E.  593 ;  Read  v.  OambU 
10  Ad.  &  E.  597 ;  Oaodered  v.  Armour,  3  Q.  B.  956 ;  and  DavU  v.  Barker, 
3  C.  B.  606.  Merehall  v.  Griffin,  Ry.  &  M.  41,  was  decided  before  the  rules 
H.  T.  4  Will.  IV.  which  require  payments  to  be  pleaded. f 

(149)  Poole  V.  Smith,  Holt,  N.  P.,  144.  In  action  by  indorsee  against  ac- 
ceptor, it  appeared  that  a  few  days  before  the  trial  the  bill  was  picked  out  of 
the  pocket  of  plaintiffs  attorney's  clerk ;  and  that  defendant  had  admitted  the 
acceptance,  but  said  it  had  been  satisfied  between  him  and  the  drawer :  the 
bin  had  been  due  above  six  years.  Gibbs,  C.  J.,  thought  the  non-production 
of  the  bin  called  upon  him  to  nonsuit  plaintifiT,  and  that  the  Statute  of  Limita- 
tions made  no  difference :  he  said  the  rule  was  salutary,  and  ought  not  to  be 
relaxed.  fBut  quare, — whether  the  defence  must  not  now  be  specially 
pleaded,  t 

(150)  Haneard  v.  BobvMon,  ante,  p.  376,  note  (142). 

(151)  Mayor  v.  Johnson,  3  Campb.  324.  Plaintiff's  traveller  took  a  6/. 
country  bank-note,  payable  at  Stamford  or  London,  and  cut  it  in  halves,  and 
tent  the  two  halves  to  plaintiff ;  one  half  only  arrived,  the  mail  bag  contain- 
ing the  other  was  stolen :  plaintiff  sued  on  the  half  which  arrived ;  but  as 
plaintiff  could  not  show  that  the  other  haiif  was  destroyed,  Lord  EIlcDborough 
held  the  action  could  not  be  supported,  and  nonsuit. 

N.  He  assigned  as  a  reason,  that  the  stolen  half  might  immediately  have 
got  into  the  hands  of  a  bond  fide  holder  for  value,  and  that  such  holder 
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ThoDgfa  a  bill  or  note  on  which  a  commission  of  bank- 
raptcy  is  fonnded  be  lost  after  the  party  is  adjudged  bank- 
rupt, the  commission  shall  nevertheless  stand,  and  the 
assignees  may  sue  under  it :  secondary  evidence  will  be 
admissible  of  its  contents,  when  its  production  before  the 
commissioner  and  subsequent  loss  are  proved.  (152) 

A  special  count  upon  a  bill  or  note  states  in  their  order 
all  the  facts  necessary  to  maintain  the  action. 

To  give  a  full  idea  of  this  count,  and  open  the  way  to  the 
observations  necessary  to  be  made  upon  it,  I  shall  insert  a 
comprehensive  one  (153)  in  assumpsit  upon  a  foreign  bill, 
which  will  sufficiently  elucidate  those  on  inland  bills  or  notes, 
and  those  in  debt. 

Count  in  Assumpsit  acpoa  a  Foreign  JBilL 

London^  ^  John  Mills  v.  Thomas  Roper  and  Stephen  Howe, 
to  wit.  ^  For  that  whereas  on  (1)  the  1st  day  of  Januaiy, 
1789,  at  (2)  London  aforesaid,  in  the  parish  of  St.  Mary- 
le-Bow,  in  the  ward  of  Cheap  (3),  certain  persons  using 
(4)  the  style  and  firm  of  Gaunt  and  Co.  according  (5)  to 

would  have  had  as  good  a  right  as  plaintiff :  but,  ftuert — whether  a  man  who 
takes  half  a  note  does  not  take  it  at  his  peril. 

(152)  PoeJfjr  ▼.  MUlard,  1  C.  &  J.  411.  In  troTer  by  the  assignees  tA 
a  bankrapt,  notice  was  given  to  dispute  the  petitioning  creditor's  debt.  The 
debt  was  on  two  bills  for  501.  and  70/.  Plaintifis  proved  that  both  were  pio- 
daced'before  the  oommissioners  before  they  adjudged  the  party  bankrupt,  but 
the  701.  bill  having  been  afterwards  lost  parol  evidence  vras  given  of  its  contents. 
Plaintiffs  had  a  verdict,  and  on  rule  nisi  for  new  trial,  and  cause  shown,  the 
Court  thought  the  evidence  rightly  admitted,  and  the  verdict  right ;  the 
evidence  proved  a  valid  debt  at  the  time  the  commission  issued,  and  that  that 
debt  was  made  out  before  the  commissioners  by  unexceptionable  proof,  and 
many  persons  besides  the  loser  of  the  bill  were  interested  in  the  support  of 
the  petition.    Rule  discharged. 

t(153)  In  consequence  of  the  prolixity  of  the  old  forms  of  dedarations  on 
bills  and  notes,  the  Judges  in  Trin.  Term,  1831,  published  more  concise  forms, 
as  models,  R.  G.  T.  T.  1  Will.  lY.  (see  them  2  B.  &  Ad.  783 ;  7  Bing.  775 ;  1 
Cr.  &  J.  475)  :  and  ordered  that  if  the  forms  thereafter  iised  should  exceed  in 
length  such  of  them  as  were  applicable  to  the  case,  no  costs  of  the  excess 
should  be  allowed  to  the  plaintiff,  but  such  costs  of  the  excess  as  should  have 
been  incurred  by  the  defendant  should  be  allowed  him.f 
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the  usage  and  custom  of  merchants,  from  time  immemorial 
used  and  approved  of,  made  (6)  their  certain  (7)  bill  of 
exchange  in  writing,  their  (8)  copartnership,  style,  and  firm 
aforesaid,  being  thereunto  subscribed,  bearing  (9)  date^the 
day  and  year  aforesaid,  and  (10)  directed  to  one  Henry 
Hunt,  at  Venice,  in  Italy  (11),  in  parts  beyond  the  seas,  and 
thereby  requested  the  said  Henry,  at  (12)  double  usance, 
to  pay  in  Venice  (13)  that  their  first  of  exchange  (second 
(14)  and  third  of  the  same  tenor  not  paid)  to  the  said  (15) 
Thomas  and  Stephen,  or  (16)  their  order,  a  certain  sum 
of  foreign  money  (17),  called  in  the  said  bill  seven  hun- 
dred ducats,  value  (18)  received,  and  then  and  there  (19) 
delivered  the  said  bill  to  the  said  Thomas  and  Stephen, 
which  (20)  said  bill  the  said  Henry  Hunt — afterwards,  to 
wit,  on  (21)  the  day  and  year  aforesaid,  at  Venice,  to  wit, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  on 
sight  thereof,  duly,  according  to  the  usage  and  custom 
of  merchants — ^accepted,  payable  (22)  at  A.  B.  and  Cki.X 
Venice;  and  the  said  Thomas  and  Stephen — (23) after- 
wards, and  before  the  payment  of  the  said  sum  of  money 
in  the  said  bill  mentioned,  or  of  any  part  thereof,  to 
wit,  on  the  day  and  year  aforesaid,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  by  their  certain 
indorsement  in  writing  then  and  there  made  upon  the  said 
bill  (24),  their  proper  hands  being  thereunto  subscribed, 
according  to  the  usage  and  custom  of  merchants — appointed 
the  (25)  contents  of  the  said  bill  to  be  paid  to  one  Peter 
White,  or  (26)  his  order,  and  then  and  there  delivered  the 
said  bill  so  indorsed  to  the  said  Peter ;  and  (27)  the  said 
Peter  afterwards — and  before  the  payment  of  the  said  sum 
of  money  in  the  said  bill  mentioned,  or  of  any  part  thereof, 
to  wit,  on  the  day  and  year  aforesaid,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  by  his  certain  indorsement 
in  writing  then  and  there  made  upon  the  said  bill,  his 
proper  hand  being  thereunto  subscribed — appointed  the 
contents  of  the  said  bill  to  be  paid  to  the  said  John,  and 
then  and  there  (28)  delivered  the  said  bill  so  indorsed  to  the 
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John ;  of  (29)  which  said  indorsements  the  said  Henry 
afterwards — to  wit,  on  the  day  and  year  aforesaid,  at  Lon- 
don aforesaid,  in  the  parish  and  ward  aforesaid — ^had  notice ; 
and  the  said  John  in  fact  says,  that  (30)  an  usance  men- 
tioned in  any  bill  of  exchange  drawn  in  London  and  payable 
in  Venice  is,  and  at  the  several  times  aforesaid  was,  three 
calendar  months  from  the  date  of  the  said  bill,  and  no  other 
time  whatever;  and  (31)  that  afterwards,  and  when  the 
said  bill  had,  according  to  the  tenor  and  effect  thereof, 
become  payable — to  wit,  on  (33)  the  4th  day  of  July,  in  the 
year  aforesaid,  at  Venice  aforesaid,  to  wit,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  the  said  bill  was  duly, 
according  to  the  usage  and  custom  of  merchants,  and  ac- 
cording to  the  tenor  of  the  said  acceptance  thereof,  shown 
and  presented  (32)  to  the  said  Henry  at  A.  B.  and  Co/s 
aforesaid,  at  Venice  aforesaid,  for  payment ;  and  the  said 
Henry  was  then  and  there  requested  to  pay  the  said  sum 
of  money  in  the  said  bill  mentioned ;  but  the  said  Henry 
did  not  (34)  then  or  there  pay  the  said  sum  of  money 
in  the  said  bill  mentioned,  or  any  part  thereof,  but  wholly 
neglected  and  refused  so  to  do ;  neither  (35)  did  he  pay 
the  said  second  or  third  of  exchange  in  the  said  bill  men- 
tioned, or  either  of  them ;  nor  (36)  did  the  said  person  so 
using  the  style  and  firm  of  Gaunt  and  Co.  pay  the  said  sum 
of  money  in  the  said  bill  mentioned,  or  any  part  thereof,  or 
the  said  second  or  third  of  exchange ;  and  thereupon  the 
said  John  afterwards — ^to  wit,  on  the  day  and  year  last 
aforesdd,  at  Venice  aforesaid,  to  wit,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  according  to  the  usage 
and  custom  of  merchants — caused  the  said  bill  to  be  pro- 
tested (37)  for  non-payment ;  of  all  which  premises  the  sud 
Thomas  and  Stephen  afterwards — ^to  wit,  on  the  day  and 
year  last  aforesaid,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid — had  (38)  notice ;  and  by  reason  thereof, 
and  by  force  of  the  usage  and  custom  of  merchants,  became 
liable  to  pay  to  (39)  the  said  John  the  said  sum  of  money 
in  the  said  biU  mentioned,  or  the  value  thereof,  when  ^40) 
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they  the  said  Thomas  and  Stephen  should  be  thereunto 
afterwards  requested :  and  (41)  being  so  liable,  they  the 
said  Thomas  and  Stephen,  in  consideration  thereof,  after- 
wards— to  wit,  on  the  day  and  year  last  aforesaid,  at  Lon- 
don aforesaid,  in  the  parish  and  ward  aforesaid — under- 
took, and  (42)  to  the  said  John  then  and  there  faithfully 
promised,  to  pay  to  him  the  said  sum  of  money  in  the  said 
bill  mentioned,  or  the  value  thereof  (43),  when  they  the 
said  Thomas  and  Stephen  should  be  thereunto  afterwards 
requested  :  and  (44)  the  said  John  avers,  that  the  said  700 
ducats  in  the  said  bill  mentioned,  on  the  day  and  year  last 
aforesaid,  were,  and  from  thenceforth  hitherto  have  been, 
and  still  are  of  great  value,  to  wit,  of  the  value  of  Z.  of 
lawful  money  of  Great  Britain,  that  is  to  say,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid ;  yet  the  said 
Thomas  and  Stephen  (although  often  requested)  have  not, 
nor  hath  either  of  them,  paid  to  the  said  John  the  said  sum 
of  money  in  the  said  bill  mentioned,  or  any  part  thereof,  or 
the  value  thereof,  or  of  any  part  thereof,  but  have  wholly 
neglected  and  refused,  and  still  neglect  and  refuse,  so  to  do ; 
wherefore  the  said  John  says  he  is  injured,  and  hath  sus- 
tained damage  to  the  value  of  /.,  and  therefore  he 
brings  suit,  &c. 

1.  "  On,"  &c.  Upon  a  bill  or  note  importing  to  be  pay- 
able within  a  limited  time  after  the  date,  and  dated  on  a 
particular  day,  the  date  here  inserted  (154)  must  be  that 
day.  On  a  bill  or  note  importing  to  be  payable  within  a 
limited  time  after  the  date,  and  not  dated,  the  day  (155) 
it  issued,  if  it  can  be  ascertained ;  otherwise,  (156)  the 

(154)  Stqford  ▼.  Forcer,  10  Mod.  311,  cited  1  Str.  22.  In  an  action  on  a 
note  described  in  the  declaration  as  "bearing  date''  in  1704,  defendant 
pleaded  that  the  canse  of  action  did  not  accrue  within  six  years ;  the  plaintiff 
replied  a  bill  filed  in  1714,  and  that  the  cause  of  action  accrued  within  six 
years  of  that  time ;  and  after  verdict  for  the  plaintiff  the  Court  arrested  the 
jndgment,  because  it  was  stated  that  the  note  was  made  and  dated  in  1704, 
and  then  the  cause  of  action  must  have  accrued  above  six  years  before  1714. 

(155)  Vide  ante,  p.  244,  n.  (86). 

(156)  Vide  Beawee,  s.  190,  p.  439. 
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first  day  the  plaintiff  knew  and  can  prove  that  it  ex- 
isted. 

'I' But  unless  the  declaration  proceeds  to  allege  that  it 
bore  that  date  (157),  though  the  bill  bear  a  difierent  date 
there  will  be  no  variance,  and  the  phuntiff  may  shew  that 
it  in  fact  was  made  on  the  day  stated.  (158)f 

2.  ^^  At,**^  &c.  On  a  foreign  bill  the  place  here  mentioned 
must  be  the  place  at  which  it  bears  date  (159),  but  where 
the  drawing  of  the  bill  must  be  proved  upon  a  trial,  some 
place  in  England  or  Wales  should  be  subjoined  under  a 
videlicet,  thus,  ^'at  Venice  in  Italy,  to  wit,  at  London,*^ 
&c. 

In  an  action  on  a  foreign  note,  it  may  be  stated  to  have 


t(157)  Per  Lord  Ellenborough,  2  Camp.  308,  note. 

(158)  Coron  v.  Lyim,  2  Camp.  307,  note.  Dedaration  sUted  "that 
defendant  on  the  3rd  day  of  February,  1810,  made  his  bill  of  exchange 
payable  on  the  1st  of  August,  1809."  The  bill  produced  was  dated  6th 
February,  1810.  Thompson,  B.,  was  of  opinion,  that  as  the  declaration  only 
aUeged  that  defendant  on  that  day  drew  the  bill,  being  sUent  as  to  the  date, 
the  Tariance  was  immaterial ;  that  the  allegation  of  the  day  was  immaterial, 
though  not  under  a  videlicet,  and  plaintiff  was  not  bound  to  prove  the  actual 
day. 

Smith  ▼.  Lord,  2  D.  &  L.  759.  Declaration,  that  defendant  on  the  23rd 
day  of  February,  1844,  made  his  note  payable  on  demand ;  plea,  that  he  did 
not  make  it.  The  note  produced  bore  date  23rd  February,  1841 ,  and  plaintiff  was 
thereupon  nonsuited  for  the  yariance,  leave  being  reserved  to  plaintiff  to  enter 
a  verdict.  After  argument  on  rule  for  this  purpose,  Wightman,  J.,  made  the 
rule  absolute  for  a  new  trial,  on  the  ground  that  the  variance  between  the  day 
alleged  and  the  date  of  the  note  was  immaterial ;  and  that  plaintiff  might 
have  proved  that  it  was  actually  made  on  the  day  alleged. 

(159)  Armani  y.  Caitrifue,  13  M.  &  W.  443.  Indorsee  against  indoner 
of  a  bill  for  740  firancs.  The  venue  in  the  margin  ma  London,  and  the 
declaration  did  not  state  where  it  was  drawn  or  accepted.  Six  several  pleas 
denied  the  drawing,  acceptance,  and  indorsements  of  "  the  said  inland  bill ;" 
but  on  special  demurrer  the  Court  held  that  there  being,  as  against  a  drawer 
or  indorser,  different  consequences  resulting  from,  and  different  rules  of  law 
applicable  to  a  foreign  bill,  as  compared  vrith  an  inland  bill,  the  declaratioB 
should  state  it  to  be  a  foreign  bill,  otherwise  the  defendant  had  a  right  to 
treat  it  as  an  inland  bill  in  his  pleading.  Judgment  for  defendant.  The  rule 
stated  in  the  text  must  be  read  as  applicable  to  a  declaration  agaiust  the  drawer 
and  indorsers  only,  and  «em^/e,  of  a  bill  drawn  abroad.t 
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been  made  at  any  place  in  England,  without  naming  the 
foreign  place.  (160) 

f  And  in  actions  on  notes  and  inland  bills,  it  is  unneces- 
sary and  improper  to  insert  any  statement  of  the  place  of 
making  (161) ;  f  though  they  may  bear  date  at  a  particular 
place,  they  may  be  alleged  to  have  been  made  anywhere  in 
England  or  Wales. 

3.  ^'  Certain  persons.''^  A  bill  or  note  may  be  stated 
according  to  its  legal  operation. 

Thus  a  joint  or  several  note,  or  a  note  importing  in  the 
body  of  it  to  be  made  by  several  persons,  but  signed  by  one 
only  (162),  may  be  stated  as  a  several  note. 

Nay,  where  the  plaintiff,  in  an  action  against  one  of  two 
makers  of  a  joint  or  several  note,  stated,  that  the  defend- 
ant and  another  made  their  certain  note,  Sec.  and  thereby 
jointly  or  severally  promised  to  pay,  the  Court  held  it  (163) 

(160)  HmarUt  t.  Morria,  3  Campb.  303.  In  an  action  on  a  note  dated  at 
Paru,  the  statement  was,  that  defendant  at  London,  &c.  made  hia  note,  &c. ; 
it  wai  urged  that  it  should  have  been  stated  to  have  been  made  at  Paris,  to 
wit,  at  London,  &c. ;  but  Lord  EUenborough  said  the  contract  was  transitory, 
and  the  statement  sufficient.    fSee  ji«r  Parke,  B.,  13  M.  &  W.  448. 

(161)  R.  G.  HU.  T.  4  Wm.  IV.  r.  8.  **  The  name  of  a  county  shall  in  aU 
cases  be  stated  in  the  margin  of  a  declaration,  and  shall  be  the  venue  intended 
by  the  plaintiff;  and  no  venue  shall  be  stated  in  the  body  of  the  declaration, 
or  any  subsequent  pleading. 

The  rule  in  the  text  would  also  appear  to  be  applicable  to  counts  against 
the  acceptors  of  foreign  bills,  and  also  against  the  drawers  and  indorsers  of 
such  billsy  if  they  are  drawn  here,  and  are  shown  to  have  been  payable  abroad. 
See  amie,  note  (159).t 

(162)  MiUeriM  v.  Peake,  1  Burr.  323.  A  note  signed  by  defendant  alone, 
hot  importing  in  the  body  of  it  to  have  been  made  by  the  defendant  and 
another  person,  was  declared  upon  as  the  several  note  of  the  defendant,  and 
it  was  agreed  that  it  might  be  declared  upon  according  to  its  legal  operation ; 
but  judgment  was  given  for  the  defendant  upon  another  ground.  See  Sifisin 
V.  Walker,  2  Campb.  308. 

(163)  Builir  v.  MaUnyf  1  Str.  76.  In  an  action  on  a  note,  the  declaration 
stated  that  defendant  and  another  did  jointly  or  severally  promise  to  pay ;  and 
upon  demurrer,  the  Court  held  it  bad,  and  plaintiff  obtained  leave  to  discon- 
tinue. And  in  Ovington  v.  Neale,  2  Str.  819,  Lord  Raym.  1544,  plaintiff 
declared  upon  a  note  by  which  defendant  and  another  jointly  or  severally 
promised  to  pay;  and  upon  error,  the  Court  of  King's  Bench  held  it  bad, 

c  c 
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in-:^   T..:^r=csr  ij  ie^hdt^  oBCwkkalaiididg,  as  the 


"f 


iijh  aeuDsc  one  of  tlie  aevenJ 
1  ■  un  T^  -.i  TT  UK  .1-1."  jf  jcf €1 J  drawers  of  a 
-.  —z  ^2^  i  z  yc  'ssjsa^i  m-  %  ^^rr^JL  me  naiie  bj  one  alone, 
::r  -    'c^'i  1  ao  m.^  w  •ak.-n  by  pleB  m  abatonait. 

V  -11  -r  1.  :»r  TLaiiif  iv  *  sfcrnutt  for  his  master  may  be 
icub>i  -1.  t»v*^  >*;ii  TBfci;  V  :ne  smster.  becanae  that  (166) 

^  ••  r-^ji^  lit  :ar  . t  siii  im  -if  Gamxt  sad  Co."  "f-  The 
7jr-^::.a  %,z'i  <s3xr:aa»^  n  ihe  aarcies  to  tke  biD  or  note 
<!C.v.-»    K  ^a£*.-I   ^  C«  jnd  it  is  nut  mifaSiMit  to  describe 


.  .   ^r   ac    ■!  ▼  ^%?^  It  Hft  in*  v  smr  odicr  oaw  <£  action ;  and 

s:x  ue  4e«*Jnfc?.a  9*'*  t  iu«e  itatei.  dns  tkAndmi  Md  anotkcr  made 
ii.«c,  Kv  vrt..<v  or*  Msuv  «r  Awmfly  praaiMd  to  pay;  and  upon 
Atrr  v.x:«t<ac  ^  Kaut,  B^iUr  ▼.  JUfaqK  md  <MnfAn  t.  K«nlr, 
.:%«•»  •  «  ^u».     .^M  liv  Ijri  ¥—iii'lif :  *^  If  ar  ia  t»  be  eanaidered 

a  &>;»  jnc  »  1  «ixunL«:«r.  'He  liauiiir  »  ai  dect;  Md  bv  tiba  aelion  lie  haa 

Mrtft.'tt«-^M.«i^  :v  sM^^  uiu  '^Mti  mi  «La  ^ranbae  aa  p^-**    Jn^aaeal  afinned. 

*  ••^     .^>^  )::  *f.  .'.»  36m  7.  .i<i«K;  n^pna.  ani  xe  JSce  ▼.  Slatfe,  5  Barr. 

iSi    ,  *.-a  ***%«<  •-.  !^M^  i  SSftassc  ^7 1  »€baia ▼>  J»im<i ,  11 M.  ft  W. 

:tw  5(«H  *.  Z^mtk  K.  :**?4.  Gt.  I  BL  a  lU.  tSS.  in  an  action 
^:iMi»»«  it'««i\iatt%  m-  inr««r  m  a  ruh  "h^^ieciMMium  sfeited  tkaft  be  ande  bit 
c«r«tuii  ali  A  «xe>itftKr.  3c. .  it  ippoRvi  a  gfiihuiLa  thnk  tte  bill  vaa  diavn 
b«  ieieiitiauc  »ia  MitKbtx  >Bnim  jutody :  tbe  poina  waa  snvad  wlKthcr  tbia 
wn^  «  vii>i«ac«»  AIM  *'ye  C jure  <mi  aocxon  vera  ot  opinion  il  waa  nel^  and  tbal 
tihfr  jui>  -miue  )v  vmcti  'm*  iecvodant  :»rald  bcve  ande  Ae  otfccUon  was  bf 

1  i6    $e«  ante.  ?.  j(<5 .  ^  SbatfA  ▼.  Gfvaa;  fmL  f.  389,  Mia  (178). 

Ur*  .|]^«AMnaT.  5iaiic4a^T4M.  aW.  IM.  Tka  dadntaaion on  an  agree^ 
aMQC  stnu^i  ihtf  4  bill  nx-^wa  ^  'me  Marchand  bnnns  been  biat,  in  con« 
stdeffacKm  that  piaiiif  !tf  ieti^iered  co  «lei«nilattC  a  bill  (bnnn  by  one  ''Rowland'* 
•tt  one  ^  W.  Ovpores,'*  <id«ii«ianc  prtiouacii^  Ac. ;  apan  special  deasiincr  it 
b^d»  that  the  Couft  would  aoc  asaainc  that  a  party  bad  no  cbristian 
and  that  a  ({«c)anirioa  Iei»Tm^  a  blank  t^n*  a  chr»tian  aane  or  only  inserting 
an  iaitiaZ  is  bad,  unless  it  sbow  that  the  penoos  were  tboa  described  in  tbe 
biUitsetf. 
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them  by  initials  or  contractions  of  the  christian  names  (168), 
or  the  names  of  firms.  (16.9) 

Unless  the  declaration  show  that  the  parties  are  so 
described  in  the  bill  or  note  itself.  (170)  f 

5.  "  According,"  &c.     It  is  (171)  not  requisite  to  set 


(168)  EtdaiU  t.  MaeUan,  15  M.  &  W.  277.  A  count  on  a  bill  agtinat 
the  drawer  stated  it  to  have  been  drawn  on  one  **  W.  Watson ;"  upon  special 
denmner  the  Court  obser? ed,  that  a  party  cannot  depart  from  the  rule  of  the 
common  law  requiring  the  statement  of  the  name,  without  showing  that  such 
is  the  designation  in  the  bill,  and  that  it  should  have  stated  the  drawee  to 
have  been  therein  described  as  W.  Watson.  Leave  to  amend  by  striking  out 
the  count, 

Utlf  Y.  Webb,  9  Q.  B.  427.  Declaration  that  one ''  J.  C.  Pawle,"  drew  a 
hiH  oo  defendant  which  he  accepted,  payable  to  the  order  of  the  said  J.  C. 
Pawle,  and  that  "the  said  J.  C.  Pawle"  indorsed  it  to  plaintiff.  Upon 
demoirer,  on  the  ground  that  the  christian  name  of  the  drawer  should  have 
been  set  forth  instead  of  those  initials,  or  some  excuse  alleged  for  the  insertion 
ef  them,  the  Court  after  time  to  consider  held  the  declaration  bad  on  this 
ground.     And  see  Gattp  v.  Field,  9  Q.  B.  431 ;  Tamer  v.  Fiii,  3  C.  B.  701. 

JVbtA  y.  Collier,  17  Law  J.,  C.  P.  91,  M.  T.  1847.  In  an  action  against 
defendant  as  acceptor  of  a  bill  describing  him  as  William  Henry  W.  Collier, 
defendant  demurred  specially  for  the  uncertainty  by  reason  of  the  insertion  of 
the  initial "  W."  Plaintiff  moved  to  set  the  demurrer  aside  as  frivolous,  but 
the  Court  refused  a  rule  nisi,  and  Maule,  J.,  said,  *'  I  rather  think  the 
demurrer  a  good  one,  and  that  plaintiff  on  argument  would  be  compelled  to 
amend."    See  3  &  4  Will.  IV.  c.  42,  s.  12. 

(169)  Ball  V.  Gordon,  9  M.  &  W.  345  (Jan.  24,  1842).  The  declaration 
against  acceptor  of  a  bill  stated  that  "  certain  persons  using  the  name,  style, 
and  firm  of  McLeod  and  Co.,''  made  their  bill.  Upon  special  demurrer  the 
Court  intimated  an  opinion  that,  as  it  did  not  show  that  McLeod  and  Co.  used 
that  style  in  this  particular  bill,  the  declaration  was  bad,  but  gave  plaintiff 
leave  to  amend  on  payment  of  costs. 

(170)  Tlffor  V.  Gordon,  9  M.  &  W.  347  (June  22,  1842).  The  declaration 
against  acceptor  stated  that  "  certain  persons  by  and  under  the  name,  style, 
and  firm  of  James  Gale  and  Son,"  made  their  bill.  Upon  special  demurrer,  the 
Court  held  the  declaration  good,  as  it  showed  the  bill  to  have  been  drawn  in 
the  name  of  the  firm,  and  Parke,  B.,  observed,  that  the  established  practioe 
has  been  for  a  series  of  years  in  accordance  with  the  precedent  given  above 
in  the  text,  and  that  it  was  unnecessary  to  allege  that  the  names  were 
unknown. 

(171)  Soper  v.  IHble,  Lord.  Raym.  175.  In  an  action  upon  a  bill  the 
defendant  demurred,  because  the  declaration  did  not  set  out  the  custom ;  the 
Court  held  it  unnecessary,  and  said  the  better  way  was  to  omit  \U 

c  c  2 
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JUT  HP'  ijrr  tx  -he^  mi^cjiiL.  ami  cv^s  a  refereoce  to  it 
s  '^T   mne-'—isaHr^  -'^  mii  iiinincer."*'  ( ITS) 

Ji  amr-TCf  ip»'Ti  nTfa.  3c«c«ni  if  jgfefLuag  to  the  costom 
n  ni"^  uaun?*  ri*!  rrant;  t«m:5  w  Af  satnte,  but  this 
'^"-.^«'j»-«  s-  iime»j?*r«irv  '*^jnit  ancr^oQ'-"*' (173) 

^\  "*  I>v^ib.*  '~«'~'ier»  1  3I2U1  SiTB^  his  name  upoo  a 
:.a*ixi  :.i»'-r  iami?»fi  vri  a  ^iII  -sGiaTr^  azid  driiT^s  it  to 
an'.lier  tj  irx.v  i.hjv»  ^  suri^aknize  «ha2  bS  be  |deases 
"tit^T^-ii.  Hi>(  itf  nrw9  ]■•  ae<r;r*oBie!T.  the  (174)  biD  may 
3«  ^r  .f  -r  la-ij  njar  iiaife  V  --fc  pasoo  whose  s^;natiire 

"*    •  3»n  11  is::»iainr?-"^   ^A  aiiaieserfrcioii  of  the  iostm* 
TiHnr  5>  Ti»r  Ti!»^f>*»5ar*r'  'bcaL  ic  axaj  be  ameDded.  (175)'f 
*.    "  ^TiHT."  i".     A  5;irranr?«  w!b«i  csGentBl,  is  (176) 


aft:*^    •:  .irnt*it    tr    itrr.'.:^     mul  «e  Liini  Bms.  ?8L  Carlk.  83v  2S9>  270, 

•JMH*-  -4ta»  •*»!  ^riu  s  nil  <aixio.  ant  ie»i* 
ttiictv  *r*.e  uxiw  n>  Hirnifin?  «ca  "hil 

I  ^«te»  ^moi  :*M  If  tr»j^  Tw  pM,  "te  Ciiort 

»in«  ti»vu  s  '«♦*•  -«i   -**ii\.*  <uiiiic  *ni*se  aare  ^atf  O 

:s^  ,'*^*ch^'»  *    .*^ni  imim  mie.  t.  JU^  ant 

tkW  .IK^Mmr*/  •.    ljmn*til^  vu**,  ?.>  li^^  •*•.?>. ifciit.  ▼. 

•nnt:    *?    . 

""-*     Mftt*lui   mJ  rtftr^  «.  F*nn*I  tW  fnyir.  6  C.  &  P.  233  (Jaa. 

».^^    .i».r?  :   «,-  V-   :   -^r  •-7,  5ett.  ir  jrtifr'rie  nm  «f  3SI.  9^.  U.  ^ae 

*"^x"  ,'nM>*»  H'lvc  tnififi«**nM»f.  v«f»r^»iT»  J.  jrwrei  IB  aBCadMcat  of  the 
iwMi.  •*» -i/i*  >*  iiJU'^'fTjc  "V  n>r^tnT»far  »  Ve  £evtet«i  oa  «>  «  fOMU— j  note. 
♦  \^  »  ,-fMu<K>ps  -^t  ^')i^'')  'nsscr-uTwac?*  "ii.nnc^  Vnrtaaar  the  Avm  of  bills,  najr 
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implied  by  the  preceding  word  **  made  i*^  this  allegation^ 
therefore,  is  not  strictly  necessary,  and  had  better  be 
omitted  (177),  although  a  (178)  variance  in  this  particular 
would  be  of  no  importance. 

9.  "  Bearing,''  Sec.  This  all^ation  (179)  also  may  be 
dispensed  with ;  for  it  shall  be  intended,  when  the  date  is 
material,  that  a  bill  or  note  was  dated  when  drawn. 

Where  the  date  is  immaterial,  and  this  allegation  is 
omitted  in  the  declaration,  this  intendment  shall  (180)  not 
openie  so  as  to  render  a  variance  between  the  date  of  the 


Smith  ▼.  JarvM,  ante,  p.  38 ;  and  on  error  after  jadgment  by  default,  in 
Brmkme  ▼.  Murray,  «»/«,  p.  38. 

(177)  Unlew  the  bill  having  been  drawn  in  initiali,  or  in  the  style  of  a 
firm,  and  the  christian  and  surnames  not  being  stated,  it  be  necessary  to 
show  that  the  drawers  were  thns  described.  Ste  EtdaiU  t.  Maclean^  ante, 
p.  386  ;  and  Bail  v.  Gordon  t  and  Tigar  ▼.  Oordon,  ante,  p.  387. 

(178)  Jonat  and  another  ▼.  itfcrt  mul  another,  2  Campb.  S05.  The 
declaration  in  an  action  against  the  drawers  of  a  bill,  stated  it  to  haye  been 
made  by  the  defendants,  "their  own  proper  handt  being  thereunto  sub- 
scribed." The  bill  was  in  fact  signed  by  only  one  of  them,  **  Mars  and  Co." 
Lord  EUenborough  doubted  whether  the  variance  was  material ;  but  refused 
to  nonsuit  the  plaintiffs.  He  said  had  it  been  " their  own  proper  hand"  he 
should  have  held  it  clearly  sufficient. 

Booth  T.  Grooe,  Mood.  &  M.  182.  Declaration  that  defendaat  made  a 
■ote,  **  his  own  proper  hand  being  thereunto  subscribed  :*'  it  speared  the 
note  was  made  by  defendant's  son  under  his  authority :  it  was  objected  this 
was  a  Tarianoe ;  oed  per  Lord  T., ''  I  think  certainly  not.  These  words  may 
be  ngected  as  surplusage.'' 

See  also  Leog  v.  WiUon,  5  Esp.  180,  poet;  and  Helmtloy  ▼.  LoadoTf 
2  Campb.  450 ;  and  Heye  v.  HeeOtime,  2  Campb.  604. 

(179)  J)e  la  Courtier  v.  Bellamy^  2  Show.  422.  In  an  action  upon  a 
foreign  bill  payable  at  double  usance  from  the  date  thereof,  the  declaration 
stated  that  the  drawer  on  such  a  day  drew  the  bill,  but  the  date  was  not  set 
forth.  An  exception  was  taken  on  this  ground ;  but,  by  the  whole  Court, 
**U  is  well  enough;  we  will  intend  it  was  dated  when  it  was  drawn." 
Judgment  for  the  idaintiff.  Same  point  ruled  ace.,  Hague  ▼.  French,  3 
Bof.  &  Pull.  173 ;  t  and  see  i^er  Curiam,  Owen  v.  Water;  poet,  p.  394. 

(180)  CojBon  ▼.  Lyou,  2  Campb.  307,  n.  The  declaration  stated  that  the 
defendant,  on  the  3rd  of  Feb.  1810,  made  his  bill,  requesting  the  drawee  to 
pay  on  a  particular  day.  The  bill  was  in  fact  4ated  the  6th  of  Feb.  1810,  but 
no  date  was  stated  in  the  declaration.  Thompson,  B.,  held  that  the  variance 
was  immaterial. 


1^1  ZhitnmDujm  at,  ^puiin"  [Ca.  IX. 

srr  dt  w.T.rrt  x  x^  saaei  s  have  been  drmwn 


«  c  £  xiI*-!!»*£  u  MB-  caxe  a  eertain 
\   a  "STTSic^  nzf  >f  jmi?^iiftf*£  nnnsr  stai.  9  Geo.  lY. 
s.  :*   :  r«   .  irl  M^^  ^T.  ~-  t  *L  s.  fi.O>-)''^ 

I-  K  •*  lTr»f?:Ti:*L*  is.     jx  at  anirnc  uisasi  the  acceptor 
is*ia  X  2i3  oirr^TM  11  urn*  ic  jx  lis  aasBce,  to  L  S.,  the 
^  S?    r'aidiiuna.  mmr^iuii  ^15.  aseii  »:c  be  stated. 

>i.  It  St  ar^iiiE  ai^misc  :atf  aciKCCcr  ef  a  bill,  tboi^b 
^e  nil  -ver?  orKOf*!  ti  lun.  joit  anrcrngr  person,  it  may  be 
ieicz:I:«^i  as^  a£'!»:*::e£  it  luxu  wjjhioz  isim^g  the  other 


^  St  acci/iL  Jiri^iKC  St  s!«tf!:car«  5f  the  biO  were  not 
£r^rvi^i  Zf3  '2im^  in  3afr  i«»a  'iHui  r^*  %«  a  Tviuice  to  state 

5uc  it  :ai*  bill  jnc*:r^  :»  b«  lajxite  a:  a  (anicular  house, 
aoii  ic  be  skwc^  bv  iai>  pessua  «ti»j  Ives  there,  it  may  be 

jeaerrbvfvi  a»  r^^tufscanr  ihiu  7«r!)i:ir  ^o  paj  (1S6) : 


U  VfjiL  447.    A  Tin  &?ic«ii  «» *^  JU  «r,  B  Ui  abtCMse,  to 
C<!utiieuMfa»  pcv  jvf.'*'  ac    A.  tupttJ  it ;  aad  is  aa 
hna  OB  ius  accepoor*.  ta«  4rdbnSBM  amiftcJ  the 
Araefied  to  A^  waduiiis  mj  won  tf  dw :  ni  Ek^  C  J^  Md  il  wdl 

(l^,  MiM^mjiiM  ¥.  A  latoL  I  Bw  a  JL  224.  Is  ai  aetini 
tfarcr  m  mxtyMLi  «f  a  bilL  t&ip  dfdatmsua  ifjuA  tkil  J.  &  made  his  biD 
dsceted  to  dcindaatt^  and  chcR^  rc^iBcaacd  thcaa  to  fair,  ar. :  it  appeared 
m  mdoKCy  that  it  va»  in  fKt  <&reetcd  to  shcn  aad  aae  Kchaffd  South,  with 
vhoB  they  anoc  is  partBcnhip^  Md  thai  «  waa  Mu.plcd  br  his  aad  theaii. 
Lord  EUenboroofh  thoofhft  thjo  a  im^ii  ^id  waaoitcd  the  plaiBtiff;  but 
«i  ao  appbcatioo  far  a  Kv  triaU  he  cteogcd  hio  opniaa ;  and  the  reit  of  the 
Gmrt  cooiiuiia^  with  him,  a  oev  trial  was  giraotcd. 

(1S5)  Qroy  t.  JAAmt,  2  Starfc.  336  (a.  bl  1818).  lo  m  actioB  asaiwt 
the  aeeeptor  of  a  bin,  the  dedaratkNt  stated  that  the  bffl  was  &ected  to  the 
dcfcadaM :  it  appcand  to  hate  wo  diRctioB.  Lord  EUeabonM^  hdd  this  a 
teal  miidiKctkMi,  and  MMSoited  the  plaintir.  f  Bat  soch  a  variance  being 
immaterial  to  the  merits,  (see  Grm^  t.  MUmtr,  next  case,)  wookl  aow  be 
aateadcd  onder  statute  9  Geo.  IV.  e.  U,  or  3  a  4  WilL  lY.  e.  42.t 

(186)  Grap  ▼.  MiMer,  8  Tamit.  739.  In  aa  action  against  defendant  as 
aoccplor  of  a  bill,  the  dedaration  stated  that  W.  S.  made  his  bin,  and  thereby 
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And  as  directed  to  him ;  for  that  is  its  legal  operation. 
(186) 

-f-  And  so  if  an  instrument  in  the  form  of  a  bill  be  made 
by  a  person  and  directed  to  himself,  it  may  be  described  as 
his  note,  for  that  is  its  legal  operation.  (187)i' 

If  a  bill  be  directed  to  Messrs.  A.,  B.  and  Co.,  it  \a  no 
variance,  in  setting  out  the  bill  according  to  the  tenor,  to 
pat  Mes^'  A.,  B.  and  Co.,  without  the  r,  instead  of  MessF** 
with  it.  (188) 

11.  '^  In  Italy.  In  parts  beyond  the  seas.''"  If  a  foreign 
place  be  mentioned,  it  should  be  thus  described,  as  the 
Courts  cannot  take  judicial  notice  if  it  be  not  in  England. 
(189) 

12.  '^At  double  usance.**^    fif  no  time  for  payment  be 


requested  defendant  to  pay,  and  that  he  accepted  it ;  the  instrument  imported 
to  be  an  order  to  pay,  but  instead  of  the  usual  address  to  a  drawee,  had  these 
words,  "  Payable  at  No.  1,  Wilmot  Street,  opposite  the  liSmb,  Bethnal  Green, 
London."  Defendant,  who  lived  there,  accepted  it.  On  point  saved  and 
time  to  consider,  the  Court  held  that  directing  it  to  a  particular  house  must 
mean  to  some  person  who  resided  there,  and  defendant,  by  accepting  it, 
acknowledged  that  he  was  the  person  to  whom  it  was  directed ;  and  plaintiff 
had  judgment, 
t  (187)  MiUer  y.  ThomiOH,  on/f,  p.  8,  note  (22).t 

(188)  JZejr  ▼.  OUfield,  Mich.  1815.  An  indictment  for  forging  an  indorse- 
ment upon  a  bill  imported  to  set  out  the  bill  according  to  its  tenor ;  the  hill 
was  directed  to  **  Mess"-  Masterman  and  Co. ;"  but  upon  the  indictment  the 
r  in  Messrs.  was  omitted,  and  it  stood  Mess** ;  the  point  was  saved  for  the 
consideration  of  the  twelve  judges,  and  they  were  unanimous  that  as  it 
qipeared  by  the  context  that  Mess'*  must  mean  Mess"-,  the  variance  was 
immaterial,  and  the  conviction  unobjectionahle. 

(189)  Keameyy,  Ktnff,post,  p.  398,  n.  (210).  The  declaration  stated  that 
the  drawers  at  Dublin,  to  wit  at  Westminster,  made  the  bill,  and  defendant 
accepted  it  at  Dublin.  Abbott,  C.  J.,  said,  it  was  not  possible  for  the  Court 
to  take  judicial  notice  that  there  viras  only  one  Dublin  in  the  world.  "  Let 
as  suppose  that  instead  of  Dublin,  the  bill  had  been  said  to  have  been  drawn 
at  St.  Germain's,  would  it  have  been  sufficient  to  support  such  a  declaration 
to  give  in  evidence  a  bill  drawn  at  St.  Germain's,  in  France,  for  542  livres, 
1  sous,  and  10  deniers  ?  Undoubtedly  it  would  not.  As  to  the  necessity  of 
showing  it  to  be  a  foreign  bill,  see  Armani  v.  Cattriqu€f  ante,  p.  384, 
note  (159). 


31^1  OfJtHraaanM  -J«  Special  [Ch.  IX. 

woees&ed  in  &  bill  ar  note,  ooiie  need  he  st^ed  in  the 

A  ^nnt  on  a  bill  'ir  niite,  af^^er  sfe^iog  tlie  time  ap- 
pomc«»«i  for  'J3  payTTumt.  osiially  aUetres  t£  to  bave  expired 
in  uieae  woris^  -  wtuira  perBj«i  has  now  elapsed.**  (191) 

But  It  toe  (ifHiiit  aJiffiQ  tine  bill  *yr  note  to  hsn^e  been  pay- 
ahie  on  a  «peeined  'lay,  «ir  ^iiat.  bearm^  date  a  giren  day,  it 
was  payable  at  a  perir)4i  therea^^er,  €-^-»  months  or  jearSy 
the  dniadon  ot*  which  dfie  Coart  can  aocice,  sneh  an  allqpa- 
tion  is  aiiiie«!€9BBry.  (IJl) 

And  it  seems  to  be  so,  even  thoogh  the  comt  only 
alleges  it  was  made  on  a  ziven  «iaT^  for  the  Court  will 
aorome  it  to  have  b4:>me  that  date.  (193) 


f'lWj  Gwnmf  ▼.  ma,  1  D'jwL  5.  S.  934i.  An  ern>r  in  tlie  statemait 
of  ti]«  perinii  for  pvrnmik  mof  be  aiiiBded.  Sat  MmktU  ▼.  XlhrflMy  7 
M.  a  W.  137. 

191,  See  the  famw  piueiibeil  bf  K.  G.  T.  T.  1«3U  mdg^  pw  380,  aiad 
f««rr,  Wliethcr  anr  statemntf  of  this  kind  be  wiiiiwi  m  covbU  agnui 
diAwci'i  or  indoraen,  whicb  aQege  picMWimet  to  the  ■cceytoi*  or  ■!■!  i  ii  at 
aiatnrxty. 

It  teems  to  be  extremely  rcanaabie  thai  the  plabrttf  la  his  atatcnent  in 
the  dedanXJon  «hoaId  be  taken  to  refer  to  the  date  of  the  writ,  lor  aothiag 
which  has  occurred  subsequenclr  caa  avail  him,  and  ke  caanot  be  supposed  to 
rely  on  it ;  and  that  a  plea  shooid  be  taken  to  refer  to  the  tnae  of  its  being 
aetnaDy  pleaded,  inasmacfa  at  mattas  of  defeaee  maj  Miae  iatcmediatdy 
between  writ  and  pka.    See  Jteaa  ▼.  Anmid^  6  M.  &  W.  559. 

(192)  Shepherd  t.  Shepherd^  1  C.  B.  849.  Debt  on  a  note,  whereby 
defendant  promised  to  pay  on  25th  Mardi,  1845»  whic^  day  had  expired 
before  the  commencement  of  this  rait,  and  defendant  debvered  the  saaie  to 
plaintiff  and  agreed  to  pay  the  amovat  on  request.  Special  dcnuurer,  for  that 
the  connt  contained  two  di&tinct  inconsstent  promises.  Upon  argnment  it  was 
aho  objected  that  the  count  was  bad  for  omitting  to  show  that  the  days  of 
grace  had  expired,  but  the  Court  held  that  apon  reference  to  the  dates,  which 
were  not  laid  under  a  Tidelicct,  and  the  date  of  the  writ  on  the  reoocd,  the 
bill  appeared  to  have  become  doe  before  action,  and  that  the  count  was  not 
double,  inasmuch  as  either  the  lecond  promise  was  a  promise  after  maturity  to 
pay  on  request,  which  the  law  would  imply,  or  if  before  maturity  a  promiie 
for  which  there  was  no  consideration,  and  therefore  void,  and  mere  surplusage. 
Judgment  for  plaintiff.    And  see  per  Parke,  B.,  Abboii  t.  Aeletif  next  note. 

(193)  Otpen  t.  Waiert,  2  M.  &  W.  91.     Count  on  a  bill  against  acceptor 
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And  in  any  case  this  brief  form  of  averment  will  be  suffi- 
cient (192),  at  all  events  if  the  count  proceeds  to  state 
that  the  defendant  promised  to  pay  the  bill  or  note  accord- 
ing to  its  tenor,  and  has  disregarded  his  promise.  (194) 

13.  *'  In  Venice.^^  If  a  bill  or  note,  in  what  is  strictly 
part  of  it,  fix  a  specific  place  for  payment,  it  is  a  fatal 
variance  to  omit  stating  it  in  settmg  out  the  bill  or  note 
(195) ; 

bj  drawer,  aUeging  in  the  fonn  given  by  R.  6.  T.  T.  1  Will.  lY.,  that  plaintiff 
on  29th  March,  made  his  bill  payable  three  months  after  date,  **  which 
period  has  now  elapsed.  The  writ  was  issued  16th  August,  the  declaration 
was  dated  25th  October.  Upon  special  demurrer  for  omitting  to  allege  that 
the  period  for  payment  had  elapsed  before  the  oommenoement  of  the  suit,  the 
Court,  titer  argument  and  time  taken  to  consider,  said  that  they  would  not 
sanction  any  proposition,  that  the  right  of  action  should  be  shown  to  have 
accrued  at  any  time  prior  to  its  commencement,  except  it  appeared  from  the 
declaration  itsdf,  and  also  that  without  explanation  they  might  fairly  suppose 
the  bin  bore  date  the  day  on  which  the  dedaration  stated  it  to  have  been 
made ;  and  on  both  these  groonds  it  was  good.  Judgment  for  plaintiff.  But 
in  AbboU  y.  A»Mt,  1  M.  &  W.  209,  the  Court  had  previously  refused  in  a 
similar  case  to  set  aside  k  demurrer  as  frivolous,  and  Parke,  B.,  observed,  that 
the  forms  given  by  the  Judges  were  no  longer  correct  alter  the  passing  of  the 
Uniformity  of  Process  Act ;  that  in  the  old  forms,  if  the  date  of  the  bUl  was 
stated  vriih  certainty,  it  was  sufficient  to  show  it  was  payable  a  certain  time 
ifter  date,  but  if  the  date  were  laid  under  a  videlicet,  it  was  necessary  to 
all^e  that  the  time  for  payment  had  elapsed  before  the  commencement  of  the 
action  and  suggested  an  amendment. 

(194)  Padmei  v.  TWimt,  17  Law.  J.,  Q.  B.  7  (November  8th,  1847). 
Count  aUeging  that  P.  made  his  bill  on  defendant,  payable  three  months  after 
the  date,  *'  which  period  has  now  elapsed,"  and  defendant  acoepted  and  pro- 
mised plaintiff  as  indorsee  to  pay  him  according  to  the  tenor  and  effect  of  the 
bin,  yet  he  bad  disregarded  his  promise  and  had  not  paid.  Patteson,  J.,  set 
aside  a  special  demurrer,  objecting  that  the  oount  did  not  show  the  days  of 
grace  to  have  expired,  and  upon  motion  to  rescind  his  order,  the  Court,  after 
time  taken  to  consider,  held  the  demurrer  frivolous,  and  refused  a  rule.f 

(195)  JUehe  v.  Campkell,  3  Campb.  247.  A  note  was  in  this  form  i  **  31 
days  after  date  I  promise  to  pay  J.  S.  or  order,  at  the  house  of  N.,  No.  6, 
Grafton  Stroet,  Dublin,  40/.''  &c.  In  an  action  by  indorsee  against  indorser, 
it  was  described  generally  to  pay  J.  S.  or  order,  without  naming  the  place : 
and  it  was  urged  that  this  was  a  misdescription,  for  it  implied  that  the  note 
was  payable  generally,  whUe  it  was  only  payable  at  one  given  house.  Lord 
EUenboroiigh  thought  it  a  fatal  misdescription,  and  nonsuited  plaintiff. 

Hodge  V.  FUlit,  3  Campb.  463.    A  bill  was  addressed  to  Messrs.  Fillis  and 
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Unless  the  objection  be  remedied  by  1  &  2  Geo.  IV.  c. 
78.(196) 

On  the  other  hand,  if  it  be  stated  as  the  import  of  the 
biU  or  note  that  the  money  shotdd  be  paid  at  a  specific 
place,  when  the  provision  for  that  purpose  is  not  strictly 
part  of  the  bill  or  note,  it  is  a  variance.  (197) 

In  such  case,  however,  stating  that  the  party  made  the 
bill  or  note,  and  that  he  then  and  there  made  it  payable  at 
the  specified  place,  without  stating  that  he  thereby  made  it 
so  payable,  is  not  fatal.  (198) 

14.  ^'  Second,^  &c.  In  an  action  upon  a  bill  consisting 
of  several  parts,  if  the  plaintiff  has  each  part,  it  may  be 
doubted  whether  he  need  take  notice  of  this  condition, 
because  all  the  parts  collectively  make  an  unconditional 
biU ;  and  where  he  has  not  each  part,  it  should  seem  more 
correct  to  state  that  the  drawer  made  his  certain  bill  of 
exchange  in  writing  in  three  parts,  and  by  each  of  the 


Co.,  Plymouth,  "  payable  in  London ;"  they  accepted  it,  payable  at  Sir  John 
Perriug  and  Co/b,  London.  In  action  against  them,  the  first  count,  in  stating 
the  bill,  omitted  to  allege  that  the  address  made  it  payable  in  London.  Loid 
Ellenborough  thought  the  omission  fatal  on  that  count ;  bat  on  proof  of  a 
promise  by  defendants  to  pay  after  the  bill  was  due,  he  thought  the  plaintiff 
entitled  to  recover  on  other  counts ;  and  verdict  accordingly. 

(196)  ViiU  mU€,  pp.  31,  200,  218,  219,  220. 

(197)  Bsom  ▼.  Rtuteii,  4  M.  &  S.  505.  At  the  bottom  of  a  note  was 
written,  *'  at  Messrs.  Brown  and  Co.'s,  bankers,  London ;"  in  stating  the  note, 
the  declaration  alleged  that  the  defendant  made  the  note,  and  thereby  pro- 
mised to  pay,  &c.,  and  made  the  same  payable,  and  to  be  paid  according  to 
the  tenor  and  effect,  at  the  house  of  persons  described  as  Messn.  Brown  and 
Co.,  bankers,  London.  On  rule  nisi  for  a  nonsuit  upon  another  ground,  the 
Court  thought  it  a  misdescription  of  the  note  to  state  as  its  import  that  it  was 
made  payable  at  a  particular  place ;  for,  as  the  place  was  mentioned  by  way 
of  memorandum  only,  and  not  as  a  part  of  the  contract,  that  was  not  its 
import ;  and  on  that  ground  the  rule  for  a  nonsuit  was  made  absolute.  fBot 
see  Sprawie  t.  Legg,  3  Stark,  156 ;  Haliiead  t.  SkeUwa^pott,  eonira.f 

(198)  Hardp  ▼.  Woodrooffe,  2  Stark.  319.  In  an  action  against  the  maker 
of  a  note,  it  was  alleged  in  the  declaration  that  defendant  made  the  note,  &c, 
and  that  he  then  and  there  made  it  payable  at  No.  32,  Castle  Street,  Holbom. 
The  defendant  had  written  upon  the  note  "  Payable  at  No.  32,  Castle  Street, 
Holbom  ;"  and  Abbott,  J.,  held  that  that  memorandum  supported  the  state- 
ment in  the  declaration ;  and  plaintiff  had  a  verdict. 
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parts  requested,  &c. ;  but  the  form  I  have  adopted  is  the 
usual  one. 

15.  ^^  To  the  said  Thomas  and  Stephen.^  A  bill  or  note 
importing  to  be  payable  to  a  fictitious  person,  and  to  be 
indorsed  by  him,  may  be  stated  to  be  payable  to  the  person 
in  whose  favour  the  indorsement  is  made,  or,  if  it  import 
to  be  indorsed  in  blank,  it  may  be  stated  to  be  payable  to 
(199)  bearer. 

"f  And  a  bill  drawn  and  accepted  payable  to 
or  order,  in  which  his  own  name  as  payee  is  afterwards 
inserted  by  a  bond  jidt  holder,  may  be  stated  to  have  been 
made  payble  to  him.  (200)f 

A  bill  or  note  intended  to  have  been  made  payable  to  A. 
that  he  might  guaranty  the  payment  to  B.,  but,  through 
Ignorance  or  mistake,  made  payable  to  B.  and  by  him 
indorsed  to  A.,  and  then  indorsed  back  by  A.  to  B.,  may, 
perhaps  (201),  be  stated  to  have  been  made  payable  to  A. 

The  payee  of  a  bill  or  note  payable  to  '^  his  order,''"  may 
(202)  state  it  to  have  been  made. payable  to  himself. 

(199)  Vtdt  oHie,  p.  32,  n.  (106).  In  Ver»  ▼.  Lewii,  ante,  p.  33,  Lord 
Kenyon,  Ashhmvt  and  Bailer,  Js.,  thought  that  the  plaintiff  might  recoTer  on 
the  count,  which  stated  that  the  bill  was  drawn,  payable  to  bearer ;  and  in 
CUWf  ▼•  Bmeit,  amie,  p.  34,  n.  (106),  it  was  so  decided,  f  And  see  Beeman 
T.  Duek,po9t;  Hfwper  ▼.  WillUam.pott,  p.  396,  note  (208). 

(200)  Atiwood  ▼.  Grifin,  Ry.  &  M.  425;  Cntehle^  ▼.  Ciaranee,  2  M. 
&  S.  90.t 

(201)  BUhop  ▼.  Hayward,  4  T.  R.  470.  A  note  payable  to  the  plaintiff 
or  order  was  indorsed  by  him  to  the  defendant,  and  indorsed  back  again  by 
Uie  defendant  to  him.  These  facts  being  stated  on  the  declaration,  the  Conrt 
arrested  the  judgment.  It  was  suggested  in  the  argument  that  the  plaintiff 
had  refosed  to  take  the  note  unless  the  defendant  put  his  name  upon  it ;  and 
that  as  he  was  made  payee,  his  indorsement  was  mere  form.  And  per  Lord 
Kenyon :  **  Had  it  been  understood  by  all  parties  that  the  note,  though 
nominally  payable  to  the  plaintiff,  was  substantially  to  be  paid  to  the  defend- 
ant, it  should  have  been  declared  on  according  to  its  legal  import,  as  was  held 
in  Mimet  t.  Gibion.  A  name  may  be  omitted  in  the  declaration,  if  the  legal 
operation  of  the  instrument  requires  it."    fVide  mi;  p.  323,  324,  325.t 

(202)  Frederick  y,  Coittmj  2  Show.  8.  In  an  action  against  the  acceptor 
of  a  bill,  it  was  objected,  in  arrest  of  judgment,  that  the  bill  was  stated  to  be 
payable  to  the  order  of  the  plaintiff,  and  no  order  was  alleged ;  but  the  Court 
reaoWed  without  any  difficulty,  that  money  to  be  paid  to  a  man's  order  was 
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If  the  intended  payee's  mine  be  miswritten,  so  as  to 
give  it  a  diflerent  sound  and  make  it  a  different  name,  it 
may  be  stated  to  have  been  made  payable  to  the  person 
intended,  and  evidence  may  be  given  to  show  who  was 
intended.  (203) 

16.  ^'  Or  order,^  &c.  In  an  action  by  the  assignee  of  a 
bill  or  note,  it  is  neoesBaiy  to  show  that  the  bill  or  note 
authorized  a  transfer ;  in  an  action  by  the  payee  (204)  it 
is  not. 

-f-  A  declaration  stating  that  A.  made  his  bill,  requiring 
the  defendant  to  pay  to  his  (205)  order,  or  the  drawers 
(206)  order  is  not  uncertain. 

An  instrument  in  the  form  of  a  bill,  drawn  by  a  penon 
on  himself  payable  to  his  own  order,  and  indorsed  by  him, 
may,  and  should  be  pleaded  as  a  note  payaUe  to  the  person 
to  whom  it  is  speciaUy  indorsed ;  or,  if  indorsed  in  blank, 
as  payable  to  bearer.  (207) 

And  .so  an  instrument  in  the  form  of  a  note,  payable  to 
the  maker's  order,  and  indorsed  by  him,  should  be  pleaded 
in  a  similar  manner.  (208) 


dne  to  hjmaelf ;  and  jvdgmeiit  wis  pwea  for  flie  plimtifll    fAsd  see  Bim&U 
▼.  MiddMam,  1  D.  &  L.  376.t 

(203)  WUlit  ▼.  BmreU,  2  Stark.  29.  S.  WiUis  soed  as  payee  of  a  aste. 
Tbe  Bote,  when  piodnoed,  imported  to  be  payable  to  E.  WiUison ;  bat  Lord 
Ellenboroag;b  allowed  evidence  to  prove  that  plaintiff  was  the  person  meant ; 
and  he  had  a  Yerdiet. 

(204)  See  ante,  p.  34,  note  (106). 

Jfoorv  ▼.  Pmmtf  Ann.  2S8.  In  error  upon  a  jadgment  by  de£ndt  in  an 
action  upon  a  note,  it  was  objected  that  it  was  <mly  stated  to  be  payable  to 
the  plaintiff,  and  not  lo  iU»  onisr;  bat  by  Lord  Haidwicke,  "  that  has  been 
overroled  often."    The  judgment  was  •ffirmH. 

(205)  Bpj^er  ▼.  TheiwtUy  2  C.  M.  &  B.  692.     On  special  demurrer  to  a 

dedantion,  stating  that  Natlian  drew  his  biU«  and  thereby  required  dctodant 

to  pay  to  Ait  order  a  certain  sum,  and  that  Nathan  indorsed  to  plaintiff,  the 

Court  gave  judgment  for  plaintiff,  as  they  could  plainly  see  tiiat  the  word 

"his  "  did  not  refer  to  the  last  antecedent  bat  to  the  drawer. 

t(206)  KmU  V.  SUoeUak,  6  M.  &  W.  478;  and  see  SmUk  t.  Ball,  9 
Q.  B.  361. 

(207)  MUer  v.  l%mmtm,  «■!«,  p.  8,  note  (22) ;  and  see  next  note. 

(208)  Hoqper  v.  WiUimu,  2  Ex.  13.    Declaiation  on  a  note  made  by 
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And  if  it  be  described  in  its  terms,  the  def(mdant  may 
demur  specially.  (209) 

But  a  declaration  so  describing  it  will  be  good  after 
pleading  over.  (209)i* 

17.  ^'  Money/''    If  a  bill  or  note  be  for  money  of  the 


defendant  payable  to  bearer ;  plea,  traversing  the  making.  At  the  trial  the 
note  produced  was  made  by  defendant  in  the  following  form  : — "  Two  months 
after  dale  I  promise  to  pay  to  my  own  order  150/.,  value  received."  Indorsed 
by  defendant.  It  was  objected  that  this  was  not  a  note  within  statute  3  &  4 
Anne,  c.  9,  and  that  it  did  not  support  this  declaration,  and  required  a  fresh 
stamp.  Lord  Denman,  C.  J.,  reserved  the  points ;  but  after  argument  on  rule 
to  enter  a  verdict  for  plaintiff,  and  time  taken  to  consider,  the  Court  held  that 
this  was  an  instrument  within  the  statute,  but  that  it  never  was  an  available  note 
until  it  was  indorsed,  and  as  it  was  indorsed  in  blank  and  payable  to  bearer 
when  it  first  existed  as  a  note,  it  was  properly  described  in  the  declaration, 
and  required  no  fresh  stamp.    Role  absolute. 

(209)  Bromn  v.  De  WMam,  17  L.  J.,  C.  P.  281  (June  28, 1848).  The 
dedaradon  stated  that  defendant  made  his  note,  and  thereby  promised  to  pay 
to  his  own  order  75/.,  and  indorsed  it  to  plaintiff;  pleas,  traversing  the  making 
and  indoiaement.  The  note  was  in  this  form : — "  Two  months  after  date  I 
promise  to  pay  to  my  own  order  the  sum  of  75/.  for  value  received."  Signed 
and  indorsed  by  defendant.  After  argument  of  a  rule  to  enter  a  verdict  fbr 
defiendant,  on  leave  reserved,  and  also  to  arrest  the  judgment,  and  time  taken  to 
oonader,  the  Court  held  the  note  a  good  note  within  the  statute,  when 
indorsed ;  and  though  it  was  inaccurate  to  describe  it  as  a  note,  and  originally 
indorsed  by  the  maker  as  in  the  declaration,  which  might  have  been  ground 
of  demurrer;  yet  it  was  only  an  informal  statement,  and  in  substance  good. 
Role  discharged.    And  see  Wood  v.  Mytton,  16  L.  J.,  Q.  B.  446»  S.  P. 

Oay  ei  «/.  v.  Lander,  17  L.  J.,  C.  P.  286  (June  26,  1848).  Declaration 
stating  a  note  made  by  defendant  promising  to  pay  to  his  order,  and  indorsed 
by  him  to  Smith  and  Co.,  and  by  them  to  plaintiffs.  Defendant  pleaded 
several  affirmative  pleas,  which  were  found  for  plaintiff!!.  On  rule  to  arrest  the 
judgment,  it  was  argued  that  this  was  not  a  note  within  the  statute  of  Anne ; 
and  that,  at  all  events,  it  was  only  payable  to  Smith  and  Co.,  and  not  nego- 
tiable ;  but  after  time  taken  to  consider,  the  Court  held  it  a  good  note,  when 
indorsed ;  and  that  as  a  note  payable  to  the  order  of  a  third  person,  if  indorsed 
by  him  specially  to  another  without  the  terms  **  or  order,"  may  be  indorsed 
by  that  other,  so  this  instrument,  when  indorsed  to  Smith  and  Co.,  became, 
as  against  the  maker  and  indorser,  a  valid  note  payable  to  them  or  order;  and 
though  the  declaration  might  have  been  open  to  a  special  demurrer  for  not 
setting  out  correctly  the  legal  effect  of  the  instrument,  yet  it  was  in  substance 
good.    Rule  di8charged.t 
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sune  appellation  as  ours,  but  of  difierent  value,  it  must  not 
be  stated  as  if  it  were  for  our  money.  (210) 

18.  "  Value  received."    It  is  not  necessary  to  state  that 

a  bill  or  note  was  for  value  received ; 

f  Even  in  an  action  of  debt.  (211)+ 

But,  if  it  be  so  stated,  and  the  statement  give  a  wrong 
meaning  to    those  words,   it   may  be  a  misdescription. 

(212) 

Upon  a  bin  payable  to  the  drawer's  order,  if  the  bill  be 
for  value  received  generally,  without  saying  by  whom,  it  is 
giving  them  a  wrong  meaning  to  state  it  as  for  value  received 
by  the  drawer.  (212) 

(210)  rMviuy  ▼.  Km^,  2  B.  &  Aid.  301.  In  an  tction  against  the  ac- 
ceptor, tlic  dedaration  stated  that  A.  B.  at  Dublin,  to  wit,  at  London,  drew 
a  biU  on  ddendant  requiring  him  to  pay  the  sum  of  542/.  1«.  M.  The  ill, 
when  piodoced,  s^peared  to  be  drawn  in  Ireland,  and  to  be  payable  in  Ire- 
land, and  though  it  was  for  542/.  Is.  8^  sterling,  that  sum  Irish  was  only 
equal  to  500/.  7«.  9d,  En^h ;  and  on  rule  nisi  for  a  nonsuit,  and  cause  shown, 
the  Court  were  dear  that  the  biU,  as  sUted,  must  be  taken  to  have  been  for 
English  money ;  and  the  bill  produced  being  for  Irish,  there  was  a  clesr 
variance ;  and  the  role  was  made  absolute. 

SyrowU  ▼.  Leyge,  1  B.  &  C.  16.  The  dedaration  stated  that  defendant, 
at  Dublin,  to  wit,  at  London,  made  his  promissory  note,  and  thereby  promised 
to  pay  at  No.  81,  Dame  Street,  Dublin,  171/.  17f.  M.  sterUng:  it  appeared 
in  evidence  that  the  note  was  made  at  Dublin  in  Ireland,  and  that  in  Ireland, 
Irish  cunency  is  called  sterling.  Abbott,  C.  J.,  directed  verdict  for  defendant 
vrith  Hberty  to  plaintiff  to  move ;  motion  accordingly ;  but  the  Court  thought 
that  in  an  English  court,  if  the  instrument,  which  was  stated  according  to  iU 
legal  effect,  were  described  as  containing  a  promise  to  pay  a  sum  genenlly  in 
pounds,  shillings,  and  pence,  English  money  must  be  understood ;  and  that  if 
the  instrument  really  were  for  payment  in  other  money,  it  was  a  fatal  variance. 
Rule  refused,  f  But  now  the  currency  of  the  two  countries  is  assimilated  by 
statute  6  Geo.  lY.  c.  79.t 

t(211)  Hatch  V.  TVoyet,  en/e,  p.  359,  note  (96);  W^i90m  v.  KigkiUg, 
amt§t  p.  360,  note  (98).+ 

(212)  Hiffkmort  v.  Pnmroa*,  5  M.  &  S.  65.  A  biU  payable  to  the  draw- 
er's  order  was  for  vslue  received  generally ;  the  declaration  stated  that  it  was 
for  value  received  by  the  drawer.  The  Court  thought  that  value  received  by 
the  drawer  could  be  no  foundation  for  his  drawing  to  his  own  order,  and  con- 
sidered this  a  variance ;  but  there  being  an  acknowledgment  of  the  debt  by 
the  defendant,  the  plaintiff  recovered  on  the  account  stated. 
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If  the  bill  be  payable  to  a  third  person,  it  is  not.  (213) 

19.  '^  Delivered,^  &c.  It  is  (214)  not  necessaiy  to  state 
that  the  drawer  of  a  bill  ^*  delivered^^  it  to  the  payee ;  it  is 
implied  in  the  allegation  that  he  ^^  made'*^  the  bill. 

If  it  be  stated  that  the  bill  was  delivered  to  the  drawee, 
and  that  he  accepted  it,  it  is  (215)  not  necessary  to  allege 
that  he  delivered  it  back. 

20.  <*  Which/^  &c.  Except  in  actions  against  acceptors, 
or  on  bills  payable  within  a  limited  time  after  sight,  the 
acceptance  need  not  be  stated  (216).     If  stated,  though 

(213)  Orani  ▼.  Da  Coita,  3  M.  &  Selw.  351.  In  an  action  against  the 
aeeeptor  on  a  bill  payable  to  J.  S.  or  order,  it  was  stated  to  be  for  value 
recdved  by  the  drawer ;  on  production,  it  appeared  to  be  for  value  received 
generally :  and  on  a  rule  nisi  for  a  nonsuit,  on  the  ground  "  that  the  valne 
received"  must  mean  "received  of  the  drawee,"  the  Court  held  that  the 
meaning  of  value  received  on  such  a  bill,  payable  to  a  third  person,  was,  that 
the  valne  had  been  received  by  the  drawer  from  the  payee ;  that  it  was  natural 
the  drawer  should  give  the  drawee  that  information ;  but  why  should  he  tell 
him  that  be,  the  drawee,  had  had  value  from  the  drawer  ?    Rule  discharged. 

(214)  ChnrehUl  v.  Oariner,  7  T.  R.  596.  In  an  action  by  the  payee  of  a 
bin  against  the  acceptor,  the  declaration  stated  that  the  drawer  made  his  cer- 
tain bin  of  eichange,  but  there  was  no  aUegation  that  he  deUvered  it  to  the 
plaintiir,  and  the  defendant  demurred  speciaUy  for  that  cause :  but  the  Court 
was  clearly  of  opinion  that  there  was  no  foundation  for  the  objection :  the 
delivery  of  the  biU  to  the  plaintiff  being  sufficiently  implied  in  the  aUegation 
that  the  drawer  '*  made"  the  bilL  f  And  see  Brind  v.  HampMMre,  Mar$iim 
V.  Alien,  ant;  pp.  136,  137.t 

(215)  Smith  V.  BPClure,  5  East,  476.  The  plaintiff  declared  on  a  bUl 
payable  to  his  own  order,  and  averred  that  he  delivered  it  to  the  defendant, 
to  whom  it  was  addressed,  and  that  he  accepted  it  according  to  the  custom  of 
merchants,  by  reason  of  which  premises,  &c.  the  defendant  became  liable  to 
pay.  The  defendant  demurred  speciaUy  because  it  was  not  aUeged  that  the 
defendant  delivered  back  the  biU :  svJ  pwr  Lord  EUenborough.  "  The  accept- 
ance must  be  considered  as  perfect ;  and  if  so,  it  gave  the  plaintiff  a  right  to 
sue  upon  it :  if,  after  the  acceptance,  the  defendant  improperly  detained  the 
bitt,  the  plaintiff  might  nevertheless  sue  him  upon  it."  Judgment  for  the 
plaintiff. 

t(216)  Parki  v.  Bd^e,  1  C.  &  M.  429.  Indorsee  against  indorser  on  a 
bin  payable  three  months  after  date,  omitting  any  allegation  of  acceptance, 
and  alleging  non-payment  by  the  acceptor,  "  although  the  same  was  presented 
to  him  when  it  became  due."  On  the  trial,  the  biU  appeared  to  have  been 
accepted  "  payable  at  8,  Cloak  Lane,  Cheapside,"  and  presentment  there  was 
proved.    It  was  objected  that  this  acceptance  as  against  the  indorser  being 
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unnecesstfily,  it  was  onee  held  at  Niai  Prius  that  it  (217) 
must  be  proved. 

But  the  contrary  has  since  been  determined  by  the  Court 
of  King's  Bench.  (218) 

21.  ''  On/^  &c.  Where  the  time  when  a  bill  or  note  is 
payable  depends  on  the  presentment  for  acceptance,  and 
the  action  is  against  the  drawer  of  a  bill^  or  the  indorser  of 
a  bill  or  note,  this  should  be  the  very  day  of  presentment ; 
in  other  cases,  exactness  as  to  the  day  is  not  requisite. 

If,  however,  the  plaintiff  allege  in  terms  that  the  accept* 
ance  was  made  before  the  time  limited  by  a  bill  for  its  pay- 
ment, it  has  been  laid  down  that  he  will  (219)  be  precluded 
from  giving  in  evidence  an  acceptance  afterwards ;  but  this 
may,  perhaps,  be  doubted.  (220) 

special,  a  count  not  alleging  any  acceptance,  and  ttating  a  mere  gaieral  pre- 
sentment, was  insufficient;  but  upon  motion  to  enter  a  nonsuit^  pursuant  to  leave 
reserved,  the  Court  held,  that  plaintiff  was  not  bonnd  to  state  an  acceptance 
against  any  person  but  the  acceptor,  and  therefore  if  he  omitted  it  he  was  not 
bound  to  state  such  a  presentment  as  the  acceptance  required,  it  being  mere 
matter  of  CTidenoe.    Rule  refu8ed.t 

(217)  Jomes  ▼.  Morgam  and  amotkeTf  2  Campb.  474.  In  an  action  on  a 
bill,  drawn  on  Burt  by  the  defendants,  payable  to  their  own  order,  and 
indorsed  by  them  to  the  plaintiff,  the  dedaration  unnecessarily  stated  an 
acceptance  by  Burt.  And  Lord  Ellenborough  was  of  opinion,  that  the 
plaintiff,  having  stated  an  acceptance,  was  bound  to  prove  it. 

(218)  Temner  v.  Bean,  4  B.  &  C.  312.  In  assumpsit  against  indorser,  on 
a  bill  payable  alter  date,  the  declaration  stated  that  the  dnwee  accepted  it^ 
Plaintiff  did  not  prove  the  acceptance  at  the  trial,  and  Littledale,  J.,  thought 
it  unnecessary,  but  he  saved  the  point :  on  motion  for  a  nonsuit,  the  Court 
were  clear  the  proof  was  not  requisite :  the  allegation  of  an  acceptance  was 
not  in  the  nature  of  a  description  of  the  instrument ;  acceptance  did  not  vary 
the  responsibility  of  the  indorser  in  case  of  non-payment,  and  the  arerment 
therefore  was  immaterial.    Rule  to  show  cause  refused. 

(219)  Jaekton  v.  Piffoi,  Lord  Raym.  364;  12  Mod.  212.  In  an  action 
against  the  acceptor  of  a  bill,  per  Holt,  C.  J. : — "  If  the  plaintiff  declares 
that  the  acceptance  was  before  the  day  appointed  for  the  payment,  and  that 
the  defendant  accepted  to  pay  according  to  the  tenor  and  effect  of  the  bill, 
and  it  appears  upon  the  evidence  that  the  acceptance  in  £sct  was  after  the  day 
of  payment,  this  would  be  against  the  plaintiff.*' 

(220)  See  Toung  v.  Wrigki,  poet,  p.  402  ,  n. ;  and  Peppin  v.  Solomone,  5 
T.  R.  496. 
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Though  the  time  when  a  bill  or  note  is  payable  depends 
upon  the  presentment  for  acceptance,  as  where  it  imports 
to  be  payable  at  a  given  time  after  sight ;  if  the  action  be 
against  the  acceptor,  or  maker,  exactness  as  to  stating  the 
day  of  presentment  is  not  essential.  (221) 

22.  '^At  A.  B.  and  Co/s.""  Though  an  acceptance 
import  to  make  the  bill  payable  at  a  banker's  or  any  other 
particular  place,  this  need  not  be  stated  in  an  action  against 
the  acceptor,  unless  it  express  that  the  party  accepts  the 
bill  paj^ble  there,  *^and  not  otherwise  or  elsewhere."* 
(222) 

If  it  be  ei^ressed  in  the  acceptance  that  the  bill  is  to  be 
payable  there  ^^  and  not  otherwise  or  elsewhere**  (222)  the 
acceptance  must  be  stated  as  a  special  acceptance,  to  pay 
at  such  place.  (223) 

-f"  But  a  statement  in  a  declaration  that  the  defendant 
accepted  the  bill  payable  at  a  particular  place,  and  promised 
to  pay  it  according  to  its  tenor  and  effect,  does  not  imply  a 
special  acceptance ;  (224) 

Therefore,  if  the  bill  be  accepted,  payable  at  a  par- 
ticular place,  and  without  the  words  ''not  otherwise  or 
elsewhere,"  it  wiU  support  the  declaration ;  (225) 

Though  it  also  allege  presentment  there.  (225) 


(221)  Fu'wum  ▼.  Jacob,  1  Stark.  46.  Indorsee  against  acceptor  on  bill 
dated  Gmstaatinople,  and  payable  fifty  days  after  sight.  The  declaration 
■vened  an  aooeptanoe  on  the  day  the  bill  bore  date,  whereas  the  acceptance 
was  not  tin  five  weeks  afterwards:  it  was  objected  that  this  was  a  fatal 
Tarianee ;  bat  Lord  BUenborongh  held  otherwise,  and  plaintiff  had  a  Terdict. 

N.  The  date  was  Hth  August ;  the  acceptance,  19th  September. 

(222)  See  1  &  2  Geo.  lY.  c.  78,  s.  1,  an/*,  p.  200,  ei  Mf. 

(223)  See  Bowe  ▼.  Yotm^,  2  Brod.  &  Bing.  165. 

t  (224)  Halttead  t.  SkeUom,  pat,  p.  405,  note  (240). 

(225)  BUUt§  T.  Beammomt,  4  M.  &  G.  7.  Declaration  that  defendant 
accepted  a  bill  '*  payable  at  a  certain  place  in  London,  to  wit,  at  the  banking 
house  of  W.  D.  and  Co.,  London ;"  and  that  it  was  presented  to  defendant 
there  and  not  paid.  Plea,  traverse  of  acceptance.  The  bill  corresponded 
literaDy  with  the  dedaration.  Upon  motion  to  enter  a  yerdict  for  defendant 
on  leave  reserved,  it  was  argued  that  there  was  a  variance,  as  the  declaration 
purported  to  set  out  the  legal  edfeei  of  the  instrument,  and  the  acceptance 
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Buty  if  a  note  be  made  payaUe  at  a  particular  plaee  in 
the  body,  it  must  be  stated  to  have  been  payable  at  each 
place.  (226)  f 

23.  ''  Afterwards,''  &c.  It  is  (227)  not  a  materidi 
variance,  that  an  indorsement  is  stated  to  hanre  been  made 
before,  and  is  proved  to  have  been  made  after,  the  bill 
became  due. 

f  Nor  is  it  a  variance,  if  the  indorsCTaent  is  stated  to 
have  been  made  after,  and  is  shown  to  have  been  made 
before  the  acceptance.  (228)  *f- 

24.  ^^  Their  proper  hands.''  This  is  an  mmecessary  aUe* 
gation,  being  implied  in  the  preceding  words ;  it  is  better 
to  omit  it,  because,  although  it  would  probably  be  hdd  to 
be  surplusage  (229),  there  are  cases  (230)  in  which  it  Bi^ltt 
occasion  questions  and  delay. 

25.  <^The  contents."  On  an  indorsement  for  less  than 
the  full  sura  mentioned  in  the  bill  or  note,  the  plaintiff 
must  (231)  show  that  the  residue  was  paid. 

wi8»  under  1  &  2  Geo.  IV.  c.  78,  a  general  acceptance.     Bat  the  Court 
refused  a  rule. 

And  see  aa  to  amendment  where  there  is  aa  error  aa  to  the  i^aoe  of  pay- 
ment, Hiffgim»  t.  JNfiek^Uf  7  Dowl.  551. 

(226)  Roche  v.  Campbell^  mtie,  note  (192) ;  TVinder  y.  SmuiUp^  1  Bar. 
&  W.  164 ;  Turner  ▼.  Stonet,  1  D.  &  L.  122 ;  Spmdier  t.  Greiiett, 
1  Ex.  384,  pott,  405,  note  (241).t 

(227)  Yimmg  end  mother  ▼.  Wright,  1  Campb.  139.  Actm  by  mdonees 
against  the  drawer  of  a  bill.  The  declaration  stated  all  the  isdoneBieiita  to 
have  been  made  before  the  bill  became  dne ;  but  it  appeared  th«t  the 
diate  indorsement  to  pkintifh  had  been  made  after  the  bfll  had 
Lord  B]lenb<m>ugh,  on  the  authority  ol  Rkeeell  ▼.  Lmpet^e,  2  Dong^  514, 
(ante,  p.  167,)  held  that  the  variance  was  immaterial ;  he  said  that  thia  ms 
the  conyerse  of  that  case,  but  was  to  be  goTcmed  by  the  same  frisciple. 

t  (228)  Molloy  ▼.  Dehfoe,  7  Bing.  428.t 

(229)  Booth  ▼.  Orove,  ante,  p.  389,  note  (178). 

(230)  Lepy  t.  Wikon,  5  Esp.  180.  In  an  action  by  m  indonee  of  a  biD, 
the  declaration  stated  the  indorsement  to  have  been  made  by  the  payee,  **  his 
own  handwriting"  being  '*  thereunto  subscribed."  The  bill  appeared  to  have 
been  indorsed  by  procuration.  Lcnrd  'EUenborougfa  held  tlua  variance  frtal, 
and  nonsuited  the  plaintiff*  See  alio  Jonee  ▼.  Ifcrt,  ante,  p.  M9,  note  (178); 
eei  vide.  Booth  v.  Grove,  ibid. 

(231)  Howkim  ▼.  Qordmer,  12  Mod.  213.    The  dedanttion  stated  thst 
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26.  ''  Or  his  order.^  These  (232)  words  are  unneces- 
sary. 

A  full  and  a  bhmk  indorsanent  are  stated  in  the  same 
manner. 

27.  '*And  the  saki  Peter,^  &c.  Every  indorsement 
fWBflntial  to  a  transfer  must  be  stated ;  unnecessary  ones 
may  (283)  be  omitted. 

Where  the  |daintiff  would  onut  an  indorsement,  he  should 
represent  that  which  precedes  the  indorsement  to  be  omitted 
to  have  been  made  in  &vour  of  the  person  who  is  indorsee 
,  upon  that  which  follows. 

Thus,  if  a  bill  payable  to  A/s  order  be  indorsed  by  him 
in  blank,  and  delivered  to  B.  and  indorsed  by  B.  to  C,  if 
C.  would  omit  stating  B.'s  indorsement,  he  should  state 
that  A.  indorsed  it  immediately  to  him,  C. 

28.  **  Delivered,^  &c.  f  It  is  not  necessary  where  the 
Ul  or  note  is  alleged  to  have  been  indorsed  to  a  person  to 
state  a  delivery  to  him ;  it  is  implied  in  the  allegation  that 
it  was  indorsed.  (234) 

tke  dfltodani  drew  «  UU  for  46/.  19«.  payable  (o  Bladanan  or  order,  and  that 
SkKfanan  indoned  431. 4«.  thereof  to  the  plamtiff ;  the  Coaxt  hekl,  that  an 
adanemeat  for  part  oaly  of  what  was  due  vpon  the  biU  was  bad,  and  said,  if 
Rladrman  had  bfoq|^  an  action  for  part,  he  must  have  acknowledged  satisftc* 
tioA  te  the  residoe. 

(232)  Vid%  0tie,  p.  135. 

(233)  In  P0§eoek  ▼.  It/Mm,  wU;  p.  132,  note  (20),  the  bOl  was  payable 
toIng>Maa,SidlndwiedbyhimandbyJohnDaltfy;  the  plaintiff  declared  as 
indonee  of  Inf^iam,  and  Mcovered. 

GSMfrr  v.  JMT  Mdl  elilerr,  4  Etp.  210.  The  dedantion  stated,  that  a 
KB  waa  drtwii  payable  to  Carry,  by  him  indoraed  to  the  defendant,  and  by 
the  defendant  to  the  plaintiff.  There  were»  in  fiict.  sercral  intermediate 
indonements  between  Carry  and  the  defendant,  whidi  were  omitted  in  the 
dedantifai;  end  It  was  contended  that  the  plaintiff  should  have  either 
dfwiared,  aa  the  immediate  indorsee  of  the  payee,  or  have  stated  all  the 
indoneanta.  Bat  Lord  EUenboroof^  OTemiled  the  objection.  VidM  W^if- 
nam  t.  Bsntf,  and  CHIcAiDV  t. Pmnrjf, ports  t  Jli^r^  ▼•  /edXt»  1  M.  &  Rob. 
247. 

(234)  Jteafen  T.  ailsih  anf  «,  p.  136>  note  (32)  s  see  alao  Aqres  t.  Cttui^ 
MU,  m^  p.  138,  note  (33). 

dd2 
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The   statement  of   a  waett  deJSrerj  wfll  not  suffice. 
(235)t 
29.  ''Or  wllid^'*  he.     TUb(236)  aIiq;alioD  is  miiie- 


30.  ^Thal  an  osuicer  fce.  A  negieei  to  show  the 
doraiioo  of  an  noance  m  (237)  &lal  upon  dcmuirer,  (onleaB, 
perfa^^is,  where  h  b  alleged  that  the  bill  was  presented  on 
the  daj  it  was  pajahle,  "for  that  the  period  for  payment 
had  efapsed  (238),t)  bnt  npon  demuiier  onfy.  (239) 


(235)  Ghaltfft  t.  WhUtktmd^  3  Bag.  N.  C.  829;  Jhiwiji  ▼.  X%^ 
p,  p.  145,  Mte  (54).t 

(236)  Amm.  Pnet.  Beg.  35S.  !■  n  aeftioB  %y  fli  indofMe  of  •  note 
igpiMt  the  iMfar,  the  df  fi iihil  de— rred,  md  ilicwwd  for  cme,  thil  il was 
Ml  alleged  that  be  kaA  notice  €f  tlie  iBdonemcBt ;  bo*  bj  the  Coort, «' tlieie 
ii  BO  need  of  Botice.**    Jialgiufnt  for  tbe  plamtiif. 

BifwoidM  ▼.  Amet,  in  error,  1  Boa.  &  PdL  625.  In  an  action  hf  an 
indonee  aannal  tbe  — **^**'  of  a  note,  tbe  dedantioo  itatfil  tiy>  indoraement 
and  ddhery  by  tbe  payee,  and  tben  avcned  (jm  tbe  naoal  fenn)  tbe  defaid- 
anft  liabaity  and  promiie  to  paj  to  tbe  plaintiff.  Tbere  was  no  aTenneni 
of  notice  of  tneb  indonement.  The  defendant  demiuied  tpecially,  hot  did 
not  anign  lodi  want  of  notioe  as  a  canse  of  demmrer.  After  judgment  in 
tbe  King's  Beneb  ftr  tbe  plaintiff  Davies,  a  writ  of  enor  was  broogbt  in  tbe 
Bxdieqaer  Chamber,  and  soch  want  of  notiee  asrignfd  as  enor.  Bnt  Byre, 
C.  J.,  said,  ^  tbe  promise  to  pay  contained  in  tbb  note  k  to  tbe  payee  or  bis 
order ;  immediately  tben  on  tbe  order  being  made  to  the  indonee,  the  pro- 
miie attadies :  nor  can  we  add  tbe  qnalififation  of  notioe  to  a  promise  wbieb 
was  not  originally  qualified  with  that  drcnmstanee.'*  Judgment  "^Sr^H. 
t  See  B^niltary  ▼.  JfaMBtf,  5  M.  &  ^.  595.    F0- Chr.,  16  M.  &  W.  242.t 

(237)  BneAlcyT.  Cmi^fMl,  1  Salk.  131.  Tbe  plaintiff  dedarad  npon  ahiU 
drawn  at  Amsterdam  and  payable  in  London,  at  two  nsances,  and  did  not 
abow  what  the  two  usances  were :  and  the  Court  gave  judgment  lor  tbe 
defendant!  because,  they  could  not  take  notioe  of  foreign  usancea,  whi^  are 
longer  in  one  place  than  another. 

(238)  See  md9,  p.  392,  note  (191). 

(239)  ammi  y.  D«an,  3  Keb.  645.  In  an  actkm  on  a  bill  from  Paris,  pay- 
able  here  at  doable  usance,  tbe  defendant  pleaded  payment;  and  on  issue 
taken  thereon,  demurred,  and  objected  that  it  was  not  alleged  that  double 
usance  was  two  months :  ffd  non  a/loe«lnr,  '*  It  being  a  known  term  among 
merchants,  that  usance  is  a  month,  doable,  two  months ;  and  beuig  averred 
he  had  not  paid  in  two  months,  it  is  weD  enough,  the  defndant  baring  waited 
advantage  hereof  by  pleading  payment :"  bat  by  Twysden,  J., "  had  it  been 
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31.  ^'The  aUegation  of  preBentment."^  In  ftn  action 
against  the  maker  of  a  note,  or  the  acceptor  of  a  bill,  the 
presentment  is  never  stated,  miless  the  bill  or  note  is  made 
payable,  either  by  the  original  frame  of  it,  or  by  the  form  of 
the  acceptance,  at  a  particular  place  only. 

-f-  And  in  an  action  against  the  acceptor  of  a  bill,  described 
as  accepted,  payaUe  at  a  particular  place,  presentment  at 
sach  place  need  not  be  alleged.  (240) 

But  in  an  action  against  the  maker  of  a  note,  described 
as  made  payable  at  a  particular  place,  presentment  there 
must  be  alleged.  (241  )f 

In  an  action  against  the  drawer  of  a  bill,  or  the  indorser 
of  a  biU  or  note,  it  is  essential  to  state,  either,  that  (242) 

00  demurrer  to  the  dedantion,  the  plaintiff  should  faaTe  averred  a  particular 
custom  that  usance  sigoifieth  a  month."    Judgment  for  the  plaintiff. 

t  (240)  BMbiead  t.  SMtrntt  &  Q.  B.  86.  The  declaration  by  the  mdonee 
of  a  hiU  stated  that  defendant ''  accepted  the  said  bUl,  payable  ftt  Messrs. 
Canliffe  and  Co.,  bankers,  London ;"  that  the  drawer  indorsed  it  to  plaintiff, 
and  defendant  '*  then  promised  the  plaintiff  to  pay  her  the  sud  bill  according 
to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance  and  indorsement." 
A  demuner  to  this  declaration  for  want  of  an  averment  of  presentment 
having  been  set  aside  by  Wightman,  J.,  as  frivolous,  and  judgment  for 
plaintiff;  defendant  brought  a  writ  of  error,  but  the  Court  held  that  plaintiff, 
by  dedaringon  an  acceptance  payable  at  a  banker's,  though  he  must  be  taken 
40  have  pleaded  it  according  to  its  legsl  effect,  was  not  to  be  understood  as 
referring  to  an  acceptance  payable  at  a  banker's  only,  and  not  otherwise  or 
elsewhere ;  and  therefore  an  averment  of  presentment  there  as  against  the 
acceptor  was  unnecessary.    Judgment  affirmed. 

(241)  SymiUr  tmd  Je9ri€,  ki»  wife,  v.  OfUett,  1  Ex.  384.  Declaration 
that  defendant  made  his  note,  and  thereby  promised  to  pay  plaintiff,  Jessie,  by 
the  name  and  iddition  of  Miss  Jessie  Hope,  at  10,  Duncan  Street,  Edinburgh, 
209/.  by  instalments ;  and  that  plaintiffh  had  always  been  ready  to  receive  the 
same  according  to  the  tenor  and  effect  of  the  note,  of  which  defendant  had 
notice.  Upon  demurrer,  on  the  ground  that  the  declaration  ought  to  have 
shown  a  presentment,  the  Court  held  that  this  as  set  forth  was  a  note  payable 
at  10,  Duncan  Street,  and  as  1  &  2  Geo.  IV.c.  78,  did  not  apply  to  notes,  the 
declaration  should  have  alleged  a  presentment ;  and  although  it  would  have 
sniBoed  to  have  stated  that  a  demand  had  been  made  according  to  its  tenor, 
yet  the  statement  of  readiness  and  willingness  was  not  tantamount  to  it. 
Judgment  for  defaidant.t 

(242)  Mereer  v.  Southwellj  2  Show.  180.  The  declaration  against  the 
drawer  of  a  bill  stated  that  the  drawee  did  not  accept,  but  did  not  allege  that 
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the  bill  or  note  was  presented,  that  the  drawee  or  maker 
could  not  be  found,  or  that  the  defendant,  had  he  paid  the 
bill,  would  have  had  no  remedy  agaiDst  them. 

If  a  bill  be  stated  to  have  been  accepted  payable  by 
certain  persons  at  a  particular  place,  so  as  to  make  pre- 
sentment at  that  place  essential,  an  averment  in  an  action 
against  the  drawer  of  a  presentment  to  those  persons  gene- 
rally, without  saying  at  that  place,  is  insufficient.  (248) 

-f*  Unless  it  happen  to  be  payable  generally  in  the  place 
where  the  venue  is  laid,  e.  g.  in  London,  for  th^i  the  venne 
will  be  imported  in  the  allegation.  (244)f 

But  an  allegation  that  it  was  presented  to  them  ^^  accord- 

the  bill  had  been  shown  or  tendered  to  him ;  and  upon  demuncr  -on  ifaii 
account,  the  omiaiion  was  held  fatal ;  for,  otherwise,  it  would  be  in  the  plain- 
tiff's  power  to  charge  the  drawer,  when  perhaps  the  drawee  was  ready  to  pagr 
the  money  according  to  the  tenor  of  the  bill,  if  it  had  been  tendeied  to  him. 

Bmhton  V.  AMpimtU,  Dougl.  654 — 680.  In  an  action  by  indocaee  againrt 
indorser  upon  a  bill  payable  three  months  after  date,  the  declaration  atated 
that  the  bill,  after  the  making  thereof,  to  wit,  on  the  same  day  and  year 
aforesaid  (referring  to  the  day  the  bill  bore  date),  was  presented  for  aoeeptnoe^ 
and  accepted ;  yet  the  drawer,  although  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  requested,  did  not  pay ;  of  which  the  drawer,  the  pi^ee^ 
and  first  indorser,  and  the  acceptor,  had  notice :  by  reaaon  whereof  defendant 
became  liable  to  pay ;  and  being  so  liable,  on  the  same  day  and  year  proauaed 
to  pay.  After  verdict  and  judgment  for  plaintiff,  the  Court  of  King^a  Bend^ 
upon  a  writ  of  error  brought,  held  the  dedaration  bad ;  because,  it  did  not 
show  that  payment  was  demanded  of  the  acceptor  when  the  bill  became  d«e^ 
or  that  notice  was  gi?en  to  the  defendant  of  Ms  refusal  to  pay ;  and  that 
though  it  was  stated  that  he  had  promised  to  pay,  that  promise  was  staled  as 
an  inference  of  law,  and  the  dedaration  did  not  contain  premises  from  irhieh 
that  inference  could  be  dnwn ;  and  the  judgment  was  revened.  See  alia 
Pwrktr  V.  Ckirdim^  9ni»,  p.  222 1  and  Jmbroi$  ▼.  Bopwoed,  an/e,  p.  218. 

t  (243)  Lyou  ▼.  Holi,  5  M.  &  W.  250.  Declaration  on  a  bill  indoned  Vy 
defendant  payable  to  drawer's  order  in  London  alleging  preaentaent 
generally.  The  case  was  tried  in  London,  and  yerdict  for  Hirfumi^iif^  and 
after  argument  on  a  rule  to  enter  judgment  for  plaintiff  neii  ^tUmJ^wnHeU 
(see  mUef  p.  339,  8,  C.)  and  time  to  consider,  the  Court  made  Hmt  rale 
absolute,  but  granted  a  rule  nisi  to  arrest  the  ju^pnent  for  want  of  an  aver- 
ment of  presentment  in  London,  but  this  was  never  argued.  The  point  that 
the  venue  aided  the  averment  of  presentment  was  not  snggeeted.  See  ilao 
Park$  V.  Edge,  amif,  note  (216). 

(244)  Mo^deU  v.  ffttr/kn§$i,  3  C.  B.  168,  R.  6.  m#e,  note  (161).t 
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ing  to  the  tenor  wad  the  eSect  of  the  bill,  and  the  accept- 
ance thereof,^  will  (245)  be  sufficient. 

Upon  an  accq>tance  making  a  bill  payable  at  a  particular 
hoiee,  it  is  sufficient  to  aver  that  it  was  pnesented  at  that 
house,  and  that  the  persons  of  that  house  were  requested 
to  pay  it.  (246) 

It  is  not  necessary  to  state  more  particularly  to  whom  it 
was  presented  there.  (246) 

Whether  the  action  be  against  indorser  (246),  drawer 
(247)  or  acceptor. 


(245)  Ht^oM  y.BiUi,  M.  51  Geo.  III.,  3  Trant.  415.  In  an  action  against 
the  drawen  of  a  bill,  the  bill  was  stated  in  the  dedantion  to  have  been  accepted 
by  Robertson,  pajrable  at  the  house  of  Kensington,  Styan,  and  Adams,  and  a 
presentment  to  them  was  averred  to  have  been  made  "  according  to  the  tenor 
and  effect  of  the  said  bill,  and  the  said  acceptance  thereof,''  without  saying  ai 
the  komae :  to  this  the  defendant  pleaded  a  judgment  recovered,  and  judg- 
ment was  giten  by  the  Court  of  King's  Bench  for  the  ^aintiff,  the  defendants 
having  fttted  to  produce  the  record  of  the  judgment  pleaded.  On  eixor  to 
the  House  of  Lords,  the  want  of  an  averment  of  a  presentment  at  the  pAiet 
where  it  vras  made  payable  was  assigned  for  enor ;  and  Ambron  v.  Hopwood 
was  died :  but  the  House  of  Lords  affirmed  the  judgment  of  the  Court  of 
King's  Bench.  10th  April,  181 1.  fAnd  see  jmt  Pollock,  a  B.,  Spmdkr  v. 
OrtUeitt  Mie,  note  (241).t 

(246)  Hmokejf  v.  Bomohk,  4  Bingh.  135.  In  an  action  by  indorsee 
against  indorser,  it  was  alleged  that  the  drawee  accepted  the  bill  payable  at 
Messrs.  Smith,  Payne,  and  Smith's,  London,  and  that  when  it  became  due  it 
was  presented  at  the  house  of  Messrs.  Smith,  Payne,  and  Smith,  who  then 
and  there  had  notice  of  the  several  indorsements  on  the  bill,  and  were 
ieq[ue8ted  to  pay  it,  but  refused.  After  verdict  for  plaintiff,  it  was  assigned 
for  error,  that  it  was  not  averred  that  the  bill  was  presented  to  the  drawee,  or 
to  Smith,  Payne,  and  Smith :  but  the  Court  of  Exchequer  Chamber  held  the 
allegation  sufficient,  and  the  judgment  was  affirmed. 

(247)  J}9  Bergar€ch€  v.  PilUm,  3  Bingh.  476.  In  an  action  against  the 
dnwer  of  a  bin,  it  was  alleged  that  the  drawee  accepted  it  payable  at  Sykes, 
Snaitb,  and  Co.'s,  and  that,  when  it  became  due,  it  was  duly  presented  and 
shown  to  and  at  the  said  Sykes,  Snaith,  and  Co.'s  for  payment,  and  payment 
thereof  was  then  and  there  required ;  but  the  said  Sykes,  Snaith,  and  Co.  did 
not  pay  the  sum  mentioned  in  the  bill  nor  any  part  thereof,  nor  did  the 
acceptor.  Special  demurer  on  the  ground  that  presentment  to  the  acceptor 
should  have  been  averred ;  for,  as  1  &  2  Geo.  IV.  c.  77,  made  this  a  general 
acceptance,  there  ought  to  be  the  same  averments  as  would  be  required  upon 
a  general  acceptance :  but  on  argument,  the  Court  thought  the  averment 
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If  the  acceptance  make  the  bill  payaUe  at  the  hooae  of 
A.,  an  averment  that  it  was  presented  to  A-,  accordmg  to 
the  tenor  and  effect  of  the  bill  and  aoo^tanoe,  or  duly  pre- 
sented to  A.  (248),  is  sufficient ;  it  implies  that  it  was  pre- 
sented at  A/s  house,  for  a  presentment  daewhere  would 
not  be  according  to  the  tenor  of  the  acceptance.  (249) 

f  But  in  an  action  against  the  drawer  or  indoiser  of  a 
bill,  payable  otherwise  than  after  sight,  accepted  payable  at 
a  particular  place,  the  statement  of  such  special  acoeptanoe 
may  be  omitted ;  and  the  general  allegation  of  a  preaentr 
ment,  and  proof  of  presentment  at  such  place  will  suffice.^ 

If  the  drawee  or  maker  cannot  be  found,  it  is  (251)  suffi- 
cient to  aver  generally  that  he  was  not  found,  without 
stating  that  any  inquiry  was  made  for  him. 

On  an  allegation  that  the  bill  or  note  was  presented, 

sufficient,  and  plaintiff  had  jndgment.    fSee  Oibh  t.  Mather,  tmie,  p.  221 » 

note  (28).t 

t(248)  Wihiot  V.  WiUwnu,  7  M.  A  Gr.  101 7.t 

(249)  Bush  V.  Kiwuar,  6  M.  &  S.  210.  In  an  action  by  indoraee  againrt 
indoner,  the  declaration  stated  that  A.  B.  the  drawee,  accepted  the  bill,  and 
by  that  acceptance  appointed  the  money  to  be  paid  at  the  honse  of  certain 
persons  using  the  name,  Ac.  of  Messrs.  Glyn,  MiUs  and  Co. ;  the  averment  of 
presentment  was,  that  it  was  in  due  manner  shown  and  presented  to  Mesnt. 
Glyn,  MUls  and  Co.,  and  also  to  the  said  A.  B.  for  payment,  and  they  and  he 
were  then  and  there  required  to  pay  the  same  to  plaintiff,  according  to  the 
tenor  and  effect  of  the  said  bill  and  acceptance  thereof  and  the  aald  indorse- 
ment. Special  demurrer,  on  the  ground  that  it  was  not  alleged  to  haTe  been 
presented  at  the  house  of  Glyn,  Mills  and  Co. ;  but,  on  argument,  tiie  Court 
held  that  the  averment  implied  that  it  was  presented  according- to  the  tenor 
of  the  acceptance,  and  no  presentment  but  one  at  the  house  of  Glyn,  Idls 
and  Co.  would  have  been  according  to  the  acceptance.  Jndgment  for  plaintiff. 

t  (250)  Parhi  v.  Edge,  ani;  p.  399,  note  (216).t 

(251)  Starie  v.  Cheenmum,  Carth.  509.  In  an  action  upon  a  biU  drawn 
by  the  defendant  on  C.  C.  of  Raddiffie,  London,  the  dedantion  merely  stated 
that  the  said  C.  C.  at  Kadcliffe  aforesaid,  or  elsewhere  within  the  kingdom  of 
England,  was  not  found ;  and,  after  judgment  by  defoult,  it  waa  objected  in 
arrest  of  final  judgment,  that  it  vras  not  shown  that  any  inquiry  had  been 
made  after  him ;  but  it  was  answered,  that  it  waa  according  to  the  custom 
among  merchants,  and  the  common  form  in  the  like  cases,  and  judgmoit 
given  for  the  plaintiff. 
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and  acceptance  or  payment  refused,  the  plaintiff  cannot 
{252)  g^ve  in  evidence  that  the  drawee  or  maker  could  not 
be  found. 

But  if  a  note  be  made  payable  at  a  particular  town,  in 
which  the  maker  has  no  residence,  a  presentment  at  the 
banking  houses  there  will  justify  and  support  an  allegation 
that  it  was  presented  there  to  the  maker.  (253) 

-f*And  so,  where  a  bill  is  made  payable  at  a  particular 
house,  taking  it  there  and  finding  the  house  shut  up  will 
support  an  averment  that  it  was  presented  and  shown  to 
the  acceptor  for  payment.  (254) 

But  on  an  allegation  that  the  bill  or  note  was  presented, 
the  plaintiff  cannot  give  in  evidence  a  dispensation  with 
presentment  by  the  defendant,  or  other  facts  which  excused 
presentment.  (256)-f- 

If  the  allegation  be  that  the  bill  was  presented  by  one 
J.  S.,  that  part  of  the  allegation  which  states  that  the 
pres^itment  was  by  J.  S.  is  immaterial.  (266) 

(252)  Jl.  JLMtOfi  ▼.  Piffoit,  aittings  after  Trinity,  1788 ;  and  see  SnUih  y. 
Beiimm^f  2  Stark.  223 ;  fAUen  t.  SdwnmdMom,  mi*,  p.  276,  n.  (162).t 

(253)  Hardp  v.  Woodrqfet  2  Stark.  319.  Aetion  a^nst  the  maker  of  a 
note  made  payable  at  Guildford,  and  allegation  that  plaintiff  ihowed  and  pre- 
sented the  note  to  defendant  at  Guildford  for  payment  thereof:  plaintiff 
prayed  that  he  presented  the  note  at  two  banks  at  Gufldford,  and  that 
defendant  lived  in  London :  it  was  objected  that  this  proof  did  not  support 
the  allegation ;  but  Abbott,  J.,  thought  otherwise,  and  that  a  presentment  at 
Guildford,  defendant  not  being  there,  was  a  presentment  to  defendant: 
verdict  for  plaintiff. 

t  (254)  Hme  y.  AiUfy,  4  B.  &  Ad.  624.  Declaration  against  drawer  on  a 
bill  directed  to  Mr.  P.  Perry,  No.  6,  Bodge  Bow,  Watling  Street,  alleging 
^hftt  it  was  presented  and  shown  to  the  said  P.  Peny  for  payment.  It  appeared 
that  the  bill  was  taken  when  due  to  No.  6,  Budge  Row,  to  be  presented, 
but  the  house  was  shut  up.  It  was  objected  that  this  did  not  support  the 
allegation ;  but  Parke,  J.,  thought  there  was  a  presentment,  and  the  rest  of 
the  ayerment  might  be  rejected  as  surplusage,  and  a  yerdict  haying  been 
found  for  plaintiff  the  Court  refused  a  rule  to  set  it  aside. 

(255)  Burpk  y.  Ligpe,  poit,  p.  413,  note  (272).  And  see,  as  to  form  of 
pleading  m  this  case,  Terry  y.  Pm'ker,  ante,  p.  247,  note  (96) ;  T^omtu  y. 
Flmiom,poit{  Csr/^ry.  JFVmmt,  afife,p.  303,note  (221).t 

(256)  Bo^km  y.  Otmpbett,  Gow.  55.    In  an  action  by  drawer  against 
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In  an  action  against  the  acceptor  of  a  bill,  or  maker  of  a 
note  payable  on  demandi  a  (257)  preeentoient  or  demand 
need  not  be  stated. 

32.  ''To  the  said  Henry.''  f  Whore  the  biU  k  accepted, 
payable  at  a  particuUr  place,  the  mere  statemeiU;  of  pre- 
sentment there  seems  to  be  sufficient  (258)  ; 

At  all  events  after  verdict.  (258)  i* 

33.  ''  On,''  &c.  Unless  thore  be  an  express  averment 
that  the  presentment  was  made  on  the  day  when  the  bill  or 
note  became  payable,  this (259)  must  be  that  very  day; 
where  there  is  such  averment,  exactness  as  to  the  day  is, 
probably,  immaterial. 

f  And  the  better  course  in  an  action  against  any  pevaoa 
other  than  the  acc^tor  of  a  bill,  or  maker  of  a  note,  is  to 
state  the  time  of  presentment  thus,  '*  on  the  day  when  it 
became  due."  (260)t 

In  an  action  against  the  acceptor  of  a  bill  payaUe  a 
limited  time  after  sight,  if  the  declaration  allege  a  present- 


gnanntee  of  acceptor,  werment  that  the  bill  was  prasented  for  pajmeiit  bf 
one  J.  S.  at  the  place  where  the  acceptance  made  it  payable :  plaintiff  prored 
a  presentment  there,  but  not  by  J.  S. ;  and  DaUaa,  C.  J.,  held  the  aabeten- 
tive  part  of  the  allegation  proved,  and  plaintiff  had  a  verdict. 

(257)  Bmmbail  v.  Bail,  10  Mod.  38.  Debt  upon  a  note,  by  vHiich  the 
defendant  acknowledged  himaelf  indebted,  and  promiaed  to  pay  on  demand : 
it  was  urged,  in  anest  of  judgment,  that  it  was  not  alleged  thai  there  had 
been  a  demand ;  but  the  Court  held  the  alkgation  unnecessary.  fAnd  see 
Norton  v.  RUam,  2  M.  &  W.  461 ;  WhUworth  v.  Mn^r,  2  M.  D.  and  D.  G.  8. 
But  see  Dynn  ▼.  N^taU,  tmie,  p.  215,  note  (10). 

(268)  SMion  ▼.  BraUkwmif,  8  M.  &  W.  262.  The  dedaration  against 
the  drawer  of  a  biU  accepted,  payable  at  the  B.  branch  of  the  L.  and  W. 
bank,  aUeged  non-payment,  «  although  the  same  was  duly  prasented  at  the  aaid 
B.  branch  of  the  L.  and  W.  bank ;"  after  verdict  defendant  brought  vrrit  cC 
error,  on  the  ground  that  the  dedantwn  did  not  allege  the  prasentment  to  have 
been '<  to  the  acceptor."  On  rule  for  liberty  to  issue  execution  notwitheCandittg 
the  writ  of  error  and  cause  shown,  the  Court  thought  the  objection  friT0kN» : 
rule  absolute,  and  the  writ  of  enor  was  abandoned.  And  aee  mle,  notes 
(246),  (247).t 

(259)  See  Euihtom  v.  Atfimaii,  mI«,  p.  406,  note  (242). 

t(260)  See  the  form  given  by  the  judges,  rvfemd  to  imte,  note  (l»).t 
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nent  finr  pagprnent,  a  mistake  io  the  day  on  which  anch  pre- 
sentment is  made  is  immaterial.  (261) 

Especially  if  it  be  alleged  that  it  was  presented  when  it 
became  due  and  payable,  and  it  was  in  fiict  presented  on 
the  day  it  became  due.  (261) 

34.  ^^  Did  not,^  8cc  In  an  action  against  the  maker 
upon  a  note  payable  at  the  house  of  a  third  person,  if  a 
presentment  there  be  stated,  it  is  not  necessary  to  state  a 
special  refusal  there :  the  general  allegation  at  the  end  of 
the  declaration,  that  defendant  did  not  pay,  will  be  suffi- 
cient; for  payment  at  that  house  would  have  been  paj^Mnt 
by  him,  and  it  would  not  be  true  that  he  had  not  paid,  had 
there  been  a  payment  there.  (262) 

If  a  bill  require  a  man  to  pay  at  a  certain  place,  it  is 
a  snffident  breach  as  against  him  that  he  did  not  pay 
there :  it  is  not  necessary  to  allege  that  no  one  else  did. 
(263) 

(261)  JtefMM  T.  Jmeobf  1  Sterk.  46.  In  an  actioii  by  indonee  againit 
«oee|itor  on  a  bill  payable  fifty  dayi  after  light,  the  deciaration  alleged  an 
acceptance  11th  Auguat,  and  that  when  the  bill  became  doe  and  payable,  via. 
en  3iid  of  October,  it  was  presented  for  payment.  It  appeared  in  efidence 
ihat.ihe  aceeptanee  was  not  tiU  the  19th  of  September,  nor  the  presentment 
for  payment  till  the  11th  of  November ;  and  it  was  urged  that  these  mistahti 

fital :  Lord  RUenborongh  thought  not,  and  the  plaintiff  had  a  verdict. 

(262)  BiaUrwmih  v.  Lord  Le  Jhapeneor,  3  M.  &  S.  150.    Payee  againat 
4m  note  payable  at  the  honae  of  Wri^t  and  Co.    A  presentment  at 

Wright  and  Co.'a  was  stated,  and  it  waa  alleged  at  the  end  of  the  declaration 
that  the  defendant,  though  often  requested,  had  not  paid,  Ac. ;  bnt  there  was 
no  apodal  allegation  of  non-psyment  upon  the  presentment  at  Wright  and 
Cow's.  Defendant  demurred  on  this  ground;  but,  on  aigoment,  the  Court 
waa  dear  that  the  geneial  allegation  of  non-payment  sufficiently  negatived  any 
payment  at  Wright  and  Co.'s,  and  judgment  was  given  for  the  plaintiff.  fAnd 
see  Hidftry.  fiVeaoinsen,  2  M.  &  W.  799.t 

(263)  GUea  v.  BanriM,  6  M.  &  S.  73.  In  assumpsit  by  indorsee  of  a  hiU 
against  the  acceptor,  the  declaration  stated  that  on  the  22nd  of  Februaiy, 
1816,  J.  T.  made  his  biU  of  eiehange,  directed  to  defendant,  and  required 
ddendant,  four  months  after  the  date  of  the  bill,  to  pay  him  or  his  order  at 
Messrs.  Veres  andCo/s,  Lombard  Street,  94<M.,  which  bill  defendant  accepted; 
and  that  at  the  esipiration  of  the  time  appointed  by  the  bill  for  payment 
thefcof,  vis.  on  25th  of  June,  the  bill  was  presented  to  defendant  at  Messrs. 
Veres  and  Co.'s,  Lombard  Street,  for  payment,  and  plaintifis  required  him  to 
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35.  "  Neither,''  &c.  Where  the  plaintiff  states  that  the 
sum  of  money  mentioned  in  the  bill  was  not  paid,  this  alle- 
gation is  not  (264)  necessary. 

36.  "  Nor;'  &c.    This  (266)  allegation  is  unneoesaaiy. 

37.  "  Protested,"  &c.  The  protest  (266)  need  not  be 
stated  in  an  action  on  an  inland  bill;  in  an  action  on 
a  foreign  one,  the  plaintiff(267)   must  either  stAte  it, 

pay,  but  he  did  not.  Demuircr,  bccaiuc  it  waa  not  aU<^  what  date  the  WH 
bore,  or  that  no  other  person  paid  it  at  Veres  and  Co.'s ;  hut  the  Court  aid, 
it  must  he  intended  the  bill  was  dated  the  day  it  was  alleged  to  have  been 
made,  and  that  defendant's  promise  was,  that  he  would  pay  at  Veres',  and  that 

he  had  refused. 

(264)  Starke  v.  Cheetenum,  Carth.  509.  The  declaration  stated  that  the 
defendant  made  three  biUs  of  exchange,  all  of  the  same  date  and  oonteata,  and 
by  the  second  required  the  drawee  (the  first  and  third  of  the  said  hills  not 
being  paid)  to  pay,  &c. ;  that  the  drawee  was  not  to  be  found,  and  the  said 
sum  of  money  in  the  said  bill  mentioned  was  not  paid :  after  judgment  by 
default,  it  was  objected  in  arrest  of  judgment,  that  there  was  no  averment  thai 
the  first  and  third  bills  were  not  paid;  but  it  was  answered  that  the  allegation 
that  the  money  in  the  eaid  hiU  meniitmed  was  not  paid  soppUed  the  want  of 
the  averment,  because  the  sum  was  the  same  in  all  the  Inlls ;  and  the  plaintiff 

had  judgment. 

Bait  y.  BteinfftoH,  Lord  Raym.  810;  Salk.  130.  Assumpsit  against  the 
acceptor  of  the  fottowbg  bill :  "  Pray,  pay  this,  my  first  biU  of  ezdiange,  the 
second  and  third  not  being  paid."  Alter  verdict  for  the  plaintiff;  it  waa 
moved  in  arrest  of  judgment,  because  there  was  no  averment,  that  the  second 
and  third  were  not  paid:  eed  hm  ailoeaiur ;  for,  j^er  OKriant,  <' though  it  had 
been  ill  upon  demiurrer,  yet  it  is  aided  by  the  verdiet ;  for,  if  the  second  or 
third  had  been  paid,  the  jury  would  have  found  non-assumpait." 

Wegerelqt^  ^*  Keeite,  Str.  214.  In  assumpsit  against  the  acceptor  upon  a 
biUby  which  the  drawer  requested  him  to  pay  "that  his  first  hill  (his  second 
not  being  paid)"  the  dedaration  stated  that  the  defendant  promised  to  pay 
the  money,  but  had  not  paid  it;  the  defendant  pleaded  an  insuflkieat  pleat 
and  upon  demurrer  to  the  replication,  objected  that  there  waa  no  avenneBt 
that  the  second  bill  was  not  paid;  but  the  objection  was  overmled,  and  judg- 
ment given  for  the  plaintiff! 

(265)  Vide  poet,  e.  11. 

(266)  See  Brough  v.  Pariine,  ante,  p.  266,  note  (135). 

(267)  Salomone  v.  Statety,  cited  Dougl.  2nd  ed.  684,  n.  144.  The  Coot 
held,  on  the  authority  of  the  precedent  in  JhmeUr  v.  Ptoree^  LQL  Snt.  55, 
that  the  neglect  to  allege  a  protect,  in  an  action  on  a  foreign  hill,  was  noatlcff 
of  form  only,  and  could  not  be  taken  advantage  of  on  a  genend  demuncr. 
See  ArmmU  v.  Caetriqtie,  mUe,  p.  384,  note  (159). 
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or  (268)  show  that  it  was  not  necessary ;  but  the  omission 
can  (269)  only  be  taken  advantage  of  by  a  special  demurrer. 

In  stating  the  protest,  if  the  plaintiff  allege, ''  that  (270) 
he  protested  the  bill,  or  caused  it  to  be  protested,^  it  will 
be  unobjectionable,  if  the  defendant  plead  over. 

38.  '^  Notice.^  If  the  defendant  be  primA  facie  entitled 
to  notice,  it  is  essentially  necessary  to  state  that  he  had 
(271)  notice,  or  to  show  that  he  was  not  entitled  thereto. 

Under  an  allegation  of  notice  evidence  cannot  be  given 
of  what  would  excuse  notice  (272) ;  to  let  in  such  evidence 
the  facts  to  excuse  notice  should  be  pleaded  specially.  (272) 


(268)  In  Boffert  ▼.  Siepkem,  mU€,  p.  291,  note  (195),  Lord  Kenyon, 
and  afterwards  the  Court,  held  a  proteat  for  non-aooeptanoe  not  necesaary  to 
nipport  an  action  against  the  drawer,  becanae  it  qipeared  he  had  no  effects  in 
the  hands  of  the  drawee.    See  Legge  ▼.  Tkorpe,  mU€,  p.  293. 

(269)  FIdt  «i9ifw,  note  (267). 

(270)  YFUikfrlfyT.fiervjifId,!  Show.  125.  The  declaration  npon  a  foreign 
hin  stated  that  the  phdntiff  '* protested  it,  or  caused  it  to  be  protested;"  the 
defendant  pleaded  that  he  was  not  a  merchant,  and  npon  demorier  had  judg- 
ment. A  writ  of  error  was  brought ;  and  it  was  then,  for  the  first  time, 
urged  that  the  allegation  that  the  plaintiff  protested  the  bill  or  caused  it  to  be 
protcated,  was  uncertain ;  but  the  Court  thought  it  well  enough,  rerened  the 
judgment  below,  and  then  judgment  was  giTen  for  the  plaintiff. 

(271)  See  Ruktam  r.  JtpinaU,  mU;  p.  406,  note  (242). 

(272)  Cbry  ▼•  Seoit^  3  B.  &  Aid.  619.  In  an  action  by  indorsee  against 
drawer,  the  dedarmtion  stated  presentment  for  payment  and  dishonour, 
whereof  drawer  afterwards,  &c  had  notice :  at  the  trial  there  was  no  evidence 
of  notice,  but  plaintiff  proved  that  defendant  had  no  effscts  in  the  acceptor's 
hands ;  defendant  rebutted  this  proof  by  showing  that  he  and  the  acceptor 
only  lent  their  names  to  a  subsequent  indorser.  Under  these  dreumstanoes, 
Abbott,  C.  J.,  hdd  notice  necessary ;  becanae,  defendant  on  paying  the  bill, 
would  httve  been  entitled  to  sue  such  subsequent  indorser,  and,  as  he  thought, 
the  acceptor  also.  Plaintiff  was  nonsuited,  with  leave  to  move  to  enter  a 
verdict :  rule  nisi  accordingly.  On  cause  shown,  it  was  urged  that  under  the 
aDegation  of  notice  plaintiff  had  no  right  to  give  evidence  of  what  went  only 
to  excuse  want  of  notice,  and  of  that  opinion  were  Bayley  and  Hofroyd,  Js. ; 
but  on  the  merits,  they  agreed  vrith  Abbott,  C.  J.,  that  defendant  was  entiUed 
to  notice ;  and  the  rule  was  diMharged. 

'fBmrgk  ▼•  Leggtf  5  M.  &  W.  418.  The  declaration  by  indorsee  against 
indorser  on  two  biUs  alleged  notice  of  dishonour,  whidi  defendant  traversed. 
Upon  the  trial  in  support  of  this  Issue,  it  was  proved  that  on  the  day  one  of 
the  bills  became  dnCt  and  the  day  before  the  other  became  due,  defendant 
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Bat  where  notice  is  in  faet  given,  though  later  thao  the 
ofdinary  time,  and  there  are  circomstaiices  to  nake  anch 
notice  saAcient,  this  is  the  proper  all^^ation.  (273) 

S9.  *^  To  the  said  John.^  In  an  action  upon  a  bill  or 
note  stated  upon  the  count  to  be  payable  to  the  order  of 

the  phintiff,  it  is  sometimes  (274)   usual,  though  (275) 

.1  II       ——I     II.—    II     .■■■■    I  .ii.i.     I  ■ 

told  plaintiff  that  the  acceptor  of  the  one  had  hecome  buikrapt,  and  it  would 
not  be  paid ;  and  that  the  other  would  not  be  paid,  as  he  had  tome  pictures 
to  seU  for  the  acceptor  to  take  it  up ;  and  he  had  no  other  means  of  payment : 
that  it  was  aoft  worth  while  to  troobte  him  with  a  twopenny-post  latter  t» 
gife  him  notioe,  as  it  waa  not  worth  the  money,  and  that  he  would  bring  some 
money  on  the  following  Monday  in  part  payment.  Paxke,  B.,  nonsuited 
plaintiff,  reserving  leaye  to  move  to  enter  a  verdict ;  but  upon  motion  the 
Court  held,  that  proof  of  the  party's  knowledge  that  the  JMUs  would  not  be 
paid  did  nol  aatisify  the  allegakion  of  notice,  which  meant  notification  of  ^a 
fKt  of  the  bins  having  been  dishonoured  after  their  presentment ;  and  that  if 
presentment  or  notice  was  to  be  excused,  the  fiicts  constituting  suck  eacusa 
ought  to  be  specially  stated ;  and  that  though  the  evidence  adduced  piofad  a 
dispensatioa  with  notice,  tha  statement  in  the  declaration  prednded  plaintiff 
fimn  availing  himself  of  it.    Rule  to  enter  a  verdict  raAised. 

S.P.  Ailm  T.  Bdmmmimmf  aalar  P>  276,  note  (162) ;  Giyaiaa  v.  Jmuwfff 
Car.  &  JL  56i.  In  the  orif^nal  teit  this  proposition  la  said  to  be  queslioa- 
aUa.t 

Sae  «ha  fimn  ef  averring  that  the  drawer  of  a  bill  had  no  eflbeta  in  «ha 
hands  of  the  dmwee,  in  an  action  against  the  drawer,  JLsf pe  ▼.  Uteiye,  12 
East,  Rep.  171 ;  'fFiig0€rmld  ▼.  WWimm$,  6  Biag.  N.  G.  6S,  tmf,  p.  224, 
aota(192);  JTemM  t.  JfiMi,  1  M.  &  6.  757 ;  Z^omat  v.  JRmIsM,  5I>.ftL. 
2S ;  and,  fiir  the  rsipiiaites  of  an  avcfwnt  of  an  eieosa  o»  the  grooad  of  waal 
ef  eflhcts,  hi  aa  action  against  an  iadcner  of  a  note,  sea  Ghrlar  ¥•  JPIsvsr^ 
16  M.  II W.  748,  aalf,  p.  303,  note  (221).t 

(273)  BMA  ¥.  J%rm9k,  S  B.  &  C.  3S7.  In  an  action  agaiBSt  an  indoner 
on  a  bill  dne  4th  el  August,  the  allegation  of  notice  was  m  the  usual  fima. 
It  appeared  ha  had  no  notica  tiU  19th  of  October }  but  the  delay  was  aalidha. 
torily  accounted  fiir.  It  was  hNisted  that  the  dreumstaacea  to  aceount  for 
the  dday  should  have  been  stated,  aad  that  the  ordiaasy  aBegatioa  ol  aotiee 
waa  aol  suttDiant ;  but  the  Court  thought  otherwise,  aad  phuatiff  veeaiured. 
t  Seadsa  JAsa  t.  JMsnuMboa,  enfa,  p.  276,  aote  (162).t 

(274)  It  ma  dona  ia  JilsAsr  T.  Pbai/M,  Garth.  403. 

(275)  Fids  FMiartek  v.  CbMon,  aaf e,  p.  S95,  note  (262),  faad  pmr  CmHmm, 
16  M.  ft  W.  241.t 

Saa  lilL  Bat.  90,  29,  41,  44,  55,  73,  Lntw.  1589. 

akMm  V.  Oeearvea,  Tr.  T.  41  Geo.  UI.  12th  Juaa^  1801,  G.  B.  RoB.  715. 
Special  denmrrsr  to  a  dedaBation  on  a  bin  stated  to  be  payable  to  the  mder 
af  tha]^aiatiff;aiidtheeaase  aarignad  wia,  that  Hwaaaot  stated  that  the 
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mmecessarj,  to  uMwrt  hare  an  aUegsfeion  that  the  phmtiff 
made  no  order ;  but  the  better  way,  upon  a  bill  or  note 
macfe  so  payable,  v^  to  state,  aecording  to  the  legal  opera- 
tion, that  it  was  made  payable  '*  to  the  {Jaintifl^^  and  then 
this  aHegatkm  would  be  imp^tinent. 

40.  *^  When,**^  &c.  In  an  action  against  the  acceptor  of 
a  biH  or  maker  of  a  note  not  payable  immediately  upon 
presentment,  instead  of  alleging  that  the  defendant  became 
liaUe,  and  promised  to  pay  **  when  he  should  be  therennto 
afterwards  requested,^  he  is  stated  to  have  become  Sable, 
and  to  have  promised  to  pay  '^  according  to  the  tenor  and 
effect  of  the  bill  and  acceptance^  in  the  one  case,  and  *'  of 
the  note'^  in  the  other. 

"I"  But  this,  as  well  as  the  preceding  aUegation,  being  a 
mere  conclusion  of  law  is  unnecessary,  and  should  (276)  be 
omitted.-f- 

41«  ^^  And,^  &c.  This  clause  is  unnecessary  in  an  action 
against  either  the  (277)  acceptor  of  a  bill  or  the  maker  of 
a  note ;  and  it  may  be  doubted  whether  (278)  it  r&  essential 
in  any  other. 

-(-But  it  has  been  held,  that  if  a  count  in  assumpsit 

plnitiff  bid  made  no  order.  The  Court  aaid  thai  it  wai  too  clear  for  argn- 
meot,  and  gate  jodgmeiit  for  phanliff.  Best,  Seij.,  wtt  to  ham  aigned  fat 
defendant.    S.  P.  iSMIA  ▼.  iT Gfare,  5  Eaat,  476. 

t  (276)  See  the  Fbrma  giten  hj  the  jndges,  referred  to  «i/«r  p.  380,  note 
(153).t 

(277)  Wegeni^  ▼.  JTmm,  Str.  214.  In  ammpait  againtt  the  acceptor, 
an  eljection  una  taken  to  the  pnmnae  as  ftated.  i9fd|MrForte8cne,J.:  "The 
plamtiff  need  net  set  out  any  proniae.  In  Lamthtr  y.  CSMytrt,  which  wai 
npon  a  ^mvamm}  note,  they  left  oat  «ifi4r  m  nnmiiptii  s  and  yet  it  was  hdd 
well  enough,  for  the  Uw  raises  a  prondae."  f  See  i>aneftben  t.  Tlsayiw, 
6  M.  ft  W.  318,  jrar  Paihe,  B. ;  hat  see  SmUh  ▼.  Omt,  fos/,  p.  416»  noto 

(279).t 

(278)  aUrke  t.  CStofMMM,  Carth.  509,  Salk.  128.  After  judgmcDt  hy 
defindt  in  an  action  against  the  drawer  of  a  feieign  hQl,  it  was  objeetod,  in 
arrest  of  jadgment,  that  it  was  not  stated  in  the  declaration  that  defendant 
proBdMd  to  pay  the  money  after  the  protest  wis  nuule ;  bat  it  was  antwered, 
that  the  law  did  raise  the  promise  upon  the  custom  of  merchants,  and  thera» 
fore  it  waa  not  necessary  to  Iqr  an  netnal  promise ;  and  plaintiff  had  judg- 
ment. 
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against  the  drawer  of  a  bill  omit  the  statement  of  a  promise, 
the  defendant  may  demur  ^>ecially.  (279) 

The  defect,  however,  is  cured  by  pleading  over  (280),  or 
judgment  by  default.  (278) 

In  an  action  of  debt  a  promise  of  payment  should  not  be 
aUeged.  (281) 

But  the  insertion  of  such  a  promise  will  not  render  the 
count  bad  (282),  even  on  special  demurrer.  (28S) 

42.  ^*  To  the  said  John.^  An  allegation  of  a  promise  to 
pay  the  plaintiff,  without  stating  it  to  have  been  made  to 
him,  is  sufficient.  (284) 

And  so  is  an  allegation  of  a  promise  to  the  plaintiff  to 
pay  according  to  the  tenor,  without  stating  it  to  be,  to  pay 
to  the  plaintiff.  (286)  t 

t(279)  Hmry  y.  Bwrbidge,  3  Bing.  N.  C.  501.  Special  demurrer  to  a 
declanition  agaiiist  the  drawer  of  a  biU,  became  the  count  contained  no  pro- 
mise to  pay.  Tindal,  C.  J.,  observed,  **  I  do  not  agree  that  an  action  against 
the  drawer  rests  upon  the  same  grounds  as  an  action  against  the  acceptor  of 
a  bill.  The  acceptance  constitutes  in  effect  a  promise  to  pay ;  but  in  this 
action  against  the  drawer  the  biU  is  not  a  debt,  but  it  causes  by  implication  of 
law  a  promise  to.  pay  if  the  acceptor  fails  to  do  so,  which  promise  should  be 
alleged  in  the  declaration ;"  and  the  Comrt  gave  judgment  for  defendant. 

SnUih  y.  Cos,  11  M.  &  W.  475.  The  first  count  in  a  declaration  in 
assumpsit  by  indorsee  against  drawer  of  a  bill,  with  a  count  on  an  account 
stated,  omitted  to  state  any  promise  as  to  the  first  connt.  The  Court  held 
the  count  bad  on  special  demurrer ;  inasmuch  as  if  a  promise  be  not  aUeged, 
there  is  nothing  to  distingnish  the  action  from  debt,  and  there  mi^  be  a 
misjoinder.    See  OrffUh  v.  Roshwtgh,  next  note. 

(280)  GHJjUhM  y.  Rogkromgk,  2  M.  &  W.  734.  Assumpsit  by  indorsee 
against  indoner  of  a  bill.  A  rale  nisi  had  been  obtained  to  arrest  the  judg- 
ment, on  the  ground  that  the  count  on  the  bill  contained  no  allegation  of  a 
promise  to  pay ;  but  the  Court  held,  that  at  all  events  the  omission  was  mere 
matter  of  form,  and  discharged  the  rule. 

Simriekir  y.  Barker,  9  M.  &  W.  321.  Upon  demurrer  to  a  plea  by  the 
drawer  of  a  bill,  it  was  objected  to  the  declaration  that  it  contained  no  pro* 
mise  to  pay ;  but  the  Court  oyenruled  the  olqection.    Judgment  for  plaintiff. 

(281)  Bidmh  y.  Maeham,  15  M.  &  W.  277. 

(282)  OfoMt  y.  WUiimiu,  3  Bing.  N.  C.  868. 

(283)  Compton  y.  Ta^hr,  4  M.  &  W.  138 ;  but  see  per  Parke  and  Alder, 
son,  Bs.,  15  M.  &  W.  283. 

(284)  Btmeki  y.  Gmqi,  9  Bing.  604.  See  also  /met  y.  Oimw,  5  Ad.  &  B.  222. 

(285)  SckUd  y.  JTi/pm,  8  M.  &  W.  673.t 
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f4S.  "  When,''  &c.  The  statement  of  a  promise  to  pay 
according  to  the  tenor  of  the  bill  or  note  will  be  good, 
though  it  appear  to  have  been  made  after  its  maturity. 
(286) 

And  if  the  declaration  contain  a  count  on  a  bill  or  note 
alleging  a  promise  to  pay  according  to  its  tenor,  and  also 
the  money  counts,  with  a  general  promise  to  pay  on  re- 
quest, it  will  not  be  double.  (287)'}' 

44.  *^  And  the  said,''  &c.  This  averment  is  not,  it  is 
apprehended,  ever  necessary ;  the  want  (288)  of  it  is  no 
ground  for  arresting  the  judgment,  though  there  were  a 
demurrer  to  the  count,  and  no  verdict  upon  it,  nor  any 
judgment  by  default. 

In  an  action  by  a  person  who  has  paid  a  bill,  under 
protest,  for  the  honour  of  drawer  or  indorser,  it  is  sufficient 
for  him  to  allege  that  he,  according  to  the  usage  and 
custom  of  merchants,  paid  the  bill :  he  need  not  specify 
to  whom  he  paid  it.  (289) 

(286)  fCkrUHe  t.  Piort,  7  M.  &  W.  491. 

(287)  Sktpherd  y.  Skepheri,  1  C.  B.  849 ;  Lomax  V.  Wilion,  3  C.  B. 
763.t 

(288)  Bhmmondi  ▼.  Parminter,  1  Wils.  185 ;  4  Bro.  Pari.  Cas.  604.  The 
dedaratioii  upon  two  foreign  bills  for  the  payment  of  4000  and  5000  dollars 
did  not  state  what  their  valne  was ;  and  after  a  demurrer  this  was  nrged  as  a 
ground  to  arrest  the  judgment ;  but  the  Court  gave  judgment  for  the  plaintiff; 
and  upon  a  writ  of  error  that  judgment  was  affirmed. 

(289)  Com  ▼.  Barh,  3  B.  &  Aid.  430.  Declaratioo  against  acceptor  on  bill 
paid  by  plaintiff  under  protest  for  the  honour  of  the  second  indorser  stated, 
thai  plaintiff,  according  to  the  usage  and  custom  of  merchants,  paid  the  biU 
under  protest.  Special  demurrer,  on  the  ground  that  it  was  not  alleged  to 
whom  plaintiff  paid  it,  or  that  he  paid  it  to  the  holder,  or  that  plaintiff  thereby 
became  the  legal  holder  thereof.  Sed  per  Cur,,  on  argument,  "  Payment  to  a 
wrong  person  would  be  no  payment.  This  payment  is  alleged  to  have  been 
acoordiug  to  the  usage  and  custom  of  merchants;  and  plaintiff  would  be 
bound  to  proTC  payment  to  the  person  entiUed  to  receiye."  Judgment  for 
plaintiff. 
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CHAPTER  X. 

Reaudff  wpom  m  BUI  or  Note  by  pronmg  it  tmder  a  CawtmUnon  * 
cfBmmkmptey,  or  mnmg  out  o  Comwtuskm  tkereon. 
Tkamffk  ike  Bili  or  Note  he  not  due,  p.  419. 
Tko^k  the  Holder  did  not  become  eo  tmtil  after  the  Act 

ofBamhmptcfy  p.  423. 
Thomgk  the  Bankrupt  had  commUted  an  Act  of  Bank- 
rmptcy  before  he  became  Party  to  the  BiU  or  Note, 
p.  423. 
In  caae  of  Pereon  wko  taiee  up  the  BiU  or  Note  after  the 
Commisiion,  p.  424. 

Accommodation  Partieo  wko  became  so  before 

Notice  of  any  Act  of  Bankruptcy,  p.  426. 

Counter  Acceptaneee,  or  other  Exchangee  of 


Papery  p.  429. 

Reciprocal  Accoumiodation  without  epecific  Ex- 


change,  p.  436. 

Banker  accepting  BUle  and  having  BilU  rewdtted. 


p.  437. 

Accommodation  Partiee,  where  entitled  to  J2e- 


wtedy,  inter  ee,  p.  437. 

BiU  drawn  or  accepted  on  account  of  a  T%ird 


Perwn,  p,  440. 

Accommodation  Parties  who  becatne  such  before. 


and  were  continued  by  Renewal  efter.  Notice  of  Act  of 
Bankruptcy,  p.  441. 
Under  Commieeion*  againet  several  Parties,  p.  442,  443. 
Where  the  Bill  or  Note  is  holden  by  a  Creditor  of  the 
Bankrupt  as  a  Security  for  the  Debt,  p.  444. 
Proof  against  the  joint  and  separate  Estates  of  the  same  Parties, 

p.  450. 
Interest,  p.  454. 
Set-qf,  p.  455,  456  to  461. 

Whbrbver  the  holder  of  a  bill  or  note  is  entitled  to  compel 

t*  By  statute  1  &  2  Will.  IV.  c.  56,  s.  12,  a  fiat  is  substituted  for  a  com. 
mission ;  but  the  expression  used  in  the  original  text  has  been  retained  from 
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a  person  to  pay  it,  be  (1)  may,  in  the  event  of  such  person's 
bankruptcy,  prove  the  amount  under  his  commission ;  and 
whatever  would  be  a  defence  to  a  suit  (2)  will  exclude  the 
holder  from  such  proof. 
And  a  bill  or  note  (3)  may  be  proved  before  it  has 

a  desire  to  avoid  altering  it  ^here  not  indispensably  necessary.    The  reader 
must  regard  "  commission  "  as  synonymous  with  "  fiat/'f 

(1)  In  B9  parte  Dewdneyt  15  Yes.  495,  Lord  Eldon,  C,  held,  that  where 
recovery  in  an  action  on  a  l»U  would  be  barred  by  a  plea  of  the  Statute  of 
Limitations,  and  all  relief  in  equity  would  be  equally  defeated  by  lapse  of 
time,  to  which  courts  of  equity,  in  analogy  to  the  Statute  of  Limitations,  give 
similar  effect,  the  bill  could  not  be  proved  under  a  commission  of  bankruptcy ; 
and  after  reasoning  on  the  inconsistency  which  would  result  from  a  contrary 
doctrine,  his  Lordship  observed,  "That  consideration,  among  others,  furnishes 
a  ground  for  concluding  that  the  real  meaning  of  the  legislature  in  those  acts 
(the  Bankruptcy  Statutes)  requiring  the  Lord  Chancellor  to  give  execution  to 
an  the  creditors,  was,  that  this  species  of  execution  should  be  given  to  those 
creditorB  who,  if  a  commission  of  bankruptcy  had  not  issued,  could,  by  legal 
or  equitable  remedies,  have  compelled  payment.''  See  1  Sch.  &  Lefr.  48. 
tBut  if  the  remedy  were  not  barred  when  the  commission  issued,  the  party 
mig^t  prove,  inasmuch  as  the  commission  creates  a  truti  for  the  benefit  of  the 
creditors.  So  held  on  appeal  by  Lord  Lyndhurst,  C,  confirming  the  judgment 
of  Leach,  V.  C.  Ex  parte  Bou,  2  GL  &  J.  330.t  Where  the  holder  has 
bought  trills  or  notes  for  less  than  the  money  payable  upon  them,  (as  in  Ex 
parte  Lee^  1  P.  Wms.  782,  where  he  bought  notes  for  10s.  in  the  pound,)  or 
where  he  has  discounted  them,  (as  in  £»  parte  Marlar,  1  Atk.  150,)  as  he 
might  have  recovered  in  an  action,  so  he  may  prove  under  a  commission  of 
bankruptcy  to  the  full  amount. 

(2)  As  to  such  objections  as  arise  from  the  form  of  the  bill  or  note,  vide 
amie,  c.  1 ;  also  E»  parte  Adney,  Cowp.  460,  and  Ex  parte  Tootell,  4  Yes. 
372.  As  to  the  sufficiency  of  the  stamp,  vide  ante,  c.  3.  As  to  the  transfer, 
vide  amie,  cap.  5.  Acceptance,  cap.  6.  As  to  the  effect  of  laches,  vide  ante, 
cap.  7.    As  to  the  legality  of  the  consideration,  vide  poet,  cap.  12. 

(3)  By  6  Geo.  IV.  c.  16,  s.  51,  Any  person  who  shall  have  given  credit  to 
the  bankmpt  upon  valuable  consideration  for  any  money  or  other  matter  or 
thing  whatsoever,  which  shall  not  have  become  payable  when  such  bankrupt 
committed  an  act  of  bankruptcy,  and  whether  such  credit  shall  have  been  given 
upon  any  bill,  bond,  note,  or  other  negotiable  security  or  not,  shall  be  entitled 
to  prove  such  debt,  bill,  &c.,  as  if  the  same  was  payable  presently,  and  receive 
dividends  equally  with  the  other  creditors,  deducting  only  thereout  a  rebate 
of  interest  for  what  he  shall  so  receive,  at  the  rate  of  5/.  per  cent.,  to  be  com- 
puted from  the  declaration  of  a  dividend  to  the  time  when  such  debt  would 
have  become  payable  according  to  the  terms  upon  which  it  was  contracted, 
t  The  words  of  this  section  include  the  bankrupt  drawer,  and  indorser,  as  well 
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become  due,  deducting,  on  payment  of  the  dividend,  a 
rebate  of  kgal  interest  for  such  time  as  it  may  then  have 
to  ran;  and  it  may  (mider  certain  (4)  restrictions)  be 
proved,  though  the  bankmpt^s  liaUlity  commenced  after 
his  act  of  bankruptcy,  and  within  two  calendar  months 
before  the  date  of  his  commission. 

S09  the  money  payable  npon  a  bill  or  note,  if  of  the  requisite 
amount,  though  not  yet  due  (5),  will  be  a  good  petitioning 
creditor  B  debt  to  support  a  conunission  of  bankruptcy. 

And  it  was  held  under  the  repealed  provisions  of  7  Geo. 

I.  c.  36,  s.  3,  and  5  Geo.  II.  c.  80,  s.  22,  that  a  commission 
might  issue  against  the  drawer  of  a  bill  before  it  became 
due.  (6) 

And  that  the  commission  would  stand,  though  the  bill 
when  due  were  paid  by  the  drawee.  (6) 

And  it  is  sufficient,  if  the  money  payable  to  the  holder 
be,  at  the  time  of  (7)  petitioning,  of  the  requisite  amount, 

as  the  lecqitor  of  a  bin.  See  SUartf  v.  Bcniet,  7  East.  435  ;  McCarthy  t. 
Bamm,  iUd.  437,  m  nolu.t 

(4)  VitUpott,  and  6  Geo.  IV.  c.  16,  s.  19,  jMf#. 

(5)  fBj  5  &  6  Vict  c.  122,  s.  9,  every  penon  who  has  given  cre£t  to  any 
trader  upon  valnable  consideration  for  any  snm  payable  at  a  certain  time, 
which  time  shall  not  have  arrived  when  such  trader  committed  an  act  of  bank- 
mptcy,  may  petition  or  join  in  petitioning  (for  a  fiat  of  bankruptcy  against 
snch  trader),  whether  he  shall  have  had  any  security  in  writing  for  such  sum 
or  not.    And  see  6  Geo.  IV.  c  16,  s.  IS.f 

(6)  Ex  parte  Douthmi,  4  B.  ft  Aid.  67.  Douthat  owed  Wade  148/.,  and 
in  order  to  pay  him,  drew  on  Eyre  and  Miller,  in  fovour  of  Wade  or  order,  at 
four  months'  date :  Eyre  and  Miller  accepted  the  bill,  and  paid  it  when  due ; 
but  in  the  interim  Douthat  committed  an  act  of  bankroptcy,  and  Wade  sued 
out  a  commission  against  him,  and  proved  the  bill.  Case  fix>m  Chancery  on 
the  question,  whether  under  these  circumstances  there  was  at  the  date  of  the 
commission  a  good  petitioning  creditor's  debt  ?  the  Court  certified  that  there 
was,  and  their  opinion  seemed  to  be  founded  not  on  there  being  a  pre*ezisting 
debt  to  Wade,  but  on  the  ground  that  the  statutes  7  Geo.  I.  c.  31,  and  5  Geo. 

II.  c.  80,  s.  22,  extended  to  drawers  and  indorsers  of  bills  as  well  as  accept- 
ors (  and  that  if  such  drawer  or  indorser  committed  an  act  of  bankruptcy  before 
the  bill  was  due,  a  commission  might  at  once  be  sued  out  thereon,  f  As  to  the 
case  of  a  tender  or  payment  after  docket  struck,  and  before  fiat,  see  Ex  pmrie 
Jtmet,  1  M.  &A.  441.t 

(7)  Brett  v.  Levelt,  13  East,  213.    In  an  action  by  the  assignee  of  a  bank. 
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though,  by  reason  of  the  rebate  of  interest,  it  were  not  of 
that  amount  at  the  time  of  the  act  of  bankruptcy ;  but  it 
must  be  of  the  requisite  amount  at  the  time  of  the  petition. 
If,  therefore,  the  bill  or  note  be  not  then  due,  it  would 
(8)  seem  that  he  must  be  a  creditor  for  such  sum  as,  after 


rapt  sgainst  the  sheriff,  and  Terdict  for  the  plaintiff,  a  rule  niai  to  set  aside  th6 
verdict  was  granted,  on  a  question  as  to  the  sufficiency  of  the  petitioning  cre- 
ditor's debt.  The  debt  arose  on  two  bills  of  exchange,  each  for  50/.,  drawn 
by  the  bankrupt,  and  transferred  to  the  petitioning  creditor  before  the  act  of 
bankruptcy ;  both  were  dishonoured  by  the  drawee.  The  act  of  bankruptcy 
was  on  the  28th  December,  1809,  and  the  commission  was  dated  8th  February, 
1810.  Each  bill  became  due  before  the  petition  for  the  commission,  but  qfter 
ih$  act  t^hamkruptcff.  At  the  time  of  the  act  qf  banknipteyt  therefore,  there 
was  not  a  debt  of  100/.  due  to  the  petitioning  creditor,  but  only  that  sum 
minus  the  rebate  of  interest  for  the  time  which  the  bilk  had  to  run ;  and  it 
was  contended  that  at  thai  time  there  ought  to  have  been  such  debt  due. 
But  the  Court,  after  referring  to  7  Geo.  I.  c.  31,  s.3,  which  disabled  a  creditor 
by  a  bill  or  note,  payable  at  a  future  day,  from  petitioning  for  a  commission 
in  respect  of  such  debt,  '*  until  such  time  as  such  debt  shall  become  actually 
doe  and  payable,"  and  to  5  Geo.  II.  c.  30,  s.  22,  which  removes  such  disability, 
held  clearly,  that  it  was  sufficient  if  a  debt  of  the  requisite  amount  were  due  at 
the  time  of  petitioning.  Rule  discharged.  See  also  the  judgment  of  Lord 
Kenyon  in  Olmtier  t.  Htwtr,  ii^fira,  p.  422. 

(8)  See  7  Geo.  I.  c.  31,  ss.  1  and  3 ;  and  5  Geo.  II.  c.  30,  ss.  22  and  23. 
t  By  5  &  6  Yict.  c  122,  the  amount  of  the  debt  or  debts  of  any  creditor  or 
creditors,  petitioning  for  a  fiat  in  bankruptcy,  shall  hereafter  be  as  follows, 
that  is  to  say,  the  single  debt  of  such  creditor,  or  of  two  or  more  persons  being 
partners,  petitioning  for  the  same,  shaU  amount  to  50/.  or  upwards ;  and  the 
debt  of  two  creditors  so  petitioning  shaU  amount  to  70/.  or  upwards ;  and 
the  debt  of  three  or  more  creditors  so  petitioning  shall  amount  to  100/.  or 
npwards.t  By  6  Geo.  IV.  c.  16,  s.  15,  it  was  provided  that  no  commission 
should  issue  unless  these  debts  amounted  respectively  to  100/.,  150/.,  and  to 
200/. ;  and  by  s.  13  **  the  petitioning  creditor  shall,  before  any  commission  be 
granted,  make  an  affidavit  of  the  truth  of  his  debt."  But  if  this  debt,  where 
100/.  is  required,  arise  from  a  bill  or  note  for  100/.  not  then  due,  the  sum 
them  due  to  him  is  100/.  minus  the  amount  of  discount ;  and  if  the  bill  or 
note  be  drawn  payable  at  a  very  distant  day,  the  discount  may  greatly 
diminish  the  sum  then  payable,  and  may  possibly  nearly  exhaust  it.  f  But 
it  is  to  be  observed  that  under  the  statute  the  proqf'iB  to  be  for  the  entire 
sum,  which  is  the  debitum  in  pranntis  and  the  rebate  for  interest  is  only  to 
be  made  from  the  declaration  of  the  dividend  (see  E»  parte  Hill,  2  Deac. 
249),  which  may  not  be  until  after  the  biU  is  due,  and  which  cannot,  at  the 
time  of  the  fiat,  be  calculated.t 
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'11^  G(ai/4v  T.  Anr.  r  T^sm  l<9i.  4!!^  Hie  rfaonaff  bc^  iaMited  to 
Hewer  a  a  mai  t«»>«^  Ktiif^  ari  «»  WSmb  «■  m  Bvie  fcr  IIL  12t.,  eon- 
■L-tud  mmaavi  baalTB^ntj :  ««  v%9C^  ITihcM.  ftr  m  rrtaiMr  coandentMNi, 
iwloned  kit  bocc  to  H«ver.  to  taaS^  ka  to  pctataos  fcr  m  iWJBiwwi :  the 
two  BOH  tofKlicr  OHKaeia^  to  ahofv  ICNML  Ib  «■  adiMioCtnnvfiDr  goods 
tikeo  by  the  — ipifci,  bropgbt  to  tir  the  ta&fitr  of  the  f  <iiBiwioa,  the  only 
qnestioii  wot,  whether  Hcva^s  were  m  ioffiocot  debt  to  rapport  the  oom- 
mmipn^  ii  not  bdog  m  wfaca  the  act  cf  baikioplcy  wm  cuMBdttedt  i—moch 
m  the  whole  did  not  then  exist  in  Uau  Rooke,  J.,  thoqgbt  it  was,  and  on  a 
rule  nisi  to  enter  a  Terdiet  for  the  plaintiir.  Lord  Kenyon  said,  **  The  statate 
only  reqoired  that  there  should  be  an  existing  dd>t  of  1001.  m  the  petitioning 
creditor  {  this  petitioning  creditor  had  soch  a  debt  at  the  time  of  petitioning, 
and  that  is  sufficient  to  support  the  commission."    Rule  di 
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lupicy^  in  respect  of  the  money  payable  upon  a  bill  or  note, 
or  may  prove  the  amount  under  a  commission  when  iEBued, 
notwithstanding  the  bill  or  note  may  not  have  been  trans- 
ferred to  him  until  after  the  act  of  bankruptcy  committed, 
and  although  it  were  then  transferred  to  him  for  the  very 
purpose  of  enabling  him  to  sue  out  the  commissioUi  pro- 
vided the  bankrupt'^s  liability  had  commenced  before  the 
act  of  bankruptcy :  for,  the  case  of  a  bill  or  note  being 
one  in  which  the  law  admits  of  the  assignment  of  a  chose  in 
action,  the  assignee  becomes  a  creditor  as  from  the  time  of 
the  original  creation  of  the  debt,  and  not  from  that  of  the 
assignment. 

And  though  the  bankrupt  may  have  committed  an  act 
of  bankruptcy  before  he  became  a  party  to  the  bill  or  note^ 
it  will  not  (12)  invalidate  a  commission  of  bankruptcy 
issued  on  the  petition  of  the  holder,  nor  (13)  prevent  the 
holder'^8  proving  the  amount  under  a  commission;  pro- 
vided, in  the  former  case,  that  there  be  a  subsequent  act 
of  bankruptcy  suffici^it  to  support  the  commission  (12), 
and  in  the  latter,  that  the  bankrupt  had  become  such  party 
before  the  (13)  date  of  the  commission ;  and  that  the 
holder  had  not  any  (13)  notice  of  a  prior  act  of  bankruptcy. 


Bmgiejf  ▼.  Madditfm,  Co.  B.  L.  20.  A  note  was  giyen  by  the  bankrupt 
in  Janunry,  which  became  due  in  June.  The  act  of  bantamptcy  was  in 
October  following,  and  the  indoraement  in  November.  The  indorsee  was  the 
pfiitioning  creditor,  and  sued  out  the  commission.  It  was  contended,  that  at 
the  time  of  the  bankruptcy  the  petitioning  creditor  had  no  debt,  and  that 
therefore  the  commission  could  not  be  supported.  But  the  Court  said  that 
this  waa  a  case  in  which  the  Uw  allowed  the  assignment  of  a  cAott  tn  aeiion : 
that  xht  assignment  related  to  the  original  debt :  that  the  indorsee  always 
came  in  under  the  commission,  because  the  indorsement  related  to  the  original 
debt :  that  it  stood  thus  xxpon  principle ;  and  that  the  cases  were  clear,  ex- 
plicit, and  poaitiye,  and  of  the  highest  nature :  they  therefore  held  the  com- 
misaion  valid. 

(12)  By  6  Geo.  lY.  c.  16,  s.  19,  no  commission  shall  be  deemed  invalid  by 
reason  of  any  act  or  acts  of  bankruptcy  prior  to  the  debt  or  debts  of  the  peti- 
tioning creditor  or  creditors,  or  any  of  them,  provided  there  be  a  sufficient  act 
of  bankruptcy  subsequent  to  such  debt  or  debts. 

(13)  By  6  Geo.  lY.  c.  16,  s.  47,  every  person  and  persons  with  whom, any 


^-  lumuDx — J^rrsK.  Miksa^  ip  [Oh.  X. 


±.  ft  yssBSL  haut.  TD-OL  s  vSL  or  mne  be  iiimnwllul  to 
ii&  r  m  n  9iib?cxkds  it  ib-  asmnanr  ^sb  anteoodenl 
JH  ^dL  B^  TinTtifj:  Tf  its'  iosiigr  zi^it  (l'^)*  ^^ 
ssr .  TiHTgijii^  iPTTfi  irnnff  ammBBunB  atjEmil 
lut  anxsfrs-oar  Tacra^  ■&  wmuL  Jsv^  Inem  Bftbile  tio 
tDt  vSL  or  nm^  r  lit  smL  hp^rs-  vnef  vix^  xt  (15) :  and  it 
M  mnxsBErsL.  ▼rnf^iyr  lit  iiiuk  la-  ^amt  luE  or  note  fadhrc,  or 

3in  r  ft  biL  or  nnxc:  iir  iBtasD  i^*  l^r  m  pfsson  vki 


i:  ig   leioR  -iik  bk  ie  '^aa^crsmr^'  oduanmt  he  CHmot 


1M.AJL 

vil  tK  «utr«!'w  maaat  rf  n  acs  itf  ^nAngttcy,  a 

24,  Aii^i  T.  Sanmmmn.  1  Lanr.  SO  «•  fiSS ;  7  T.  R.  572,  &74,  581. 
U    #  T.  IL  57*.  Sri.  if  L 
' I€,   JTiM^  I  T.  Or— i.  t  Xcir  aqu  1  jUl    IW  fftaMaC  Wi^  InUer  of  a 

AidaiBfi.  Bcfeic  ike  ■mcur  af  tiif  InTL  s  owfUHWMoai  of  Imdki^ilc^  fawrf 
•[^•aat  tfe  dc&skdutf ,  aad  tke  fSKBtsf  vm  jflnm^ds  ofafiged  to  pay  the  biU 
to  Adaaot,  and  bov  saed  tbe  <irfri^iM  as  ameym,  Hw  defeadaat  hanog 
leem-ed  his  oertzficiie,  obtned  a  rak  aisi  ta  calcr  aa  aiaamtar  oa  tbe  bail 
pieee :  and  after  cnue  thcma,  the  Coart  beU  tbat  tbe  plaiatiff  aught  have 
prored  the  bfll  onder  the  eonnusioa,  and  theieftae  aiade  Ibe  nde  absolnte. 

See  Er  fmrte  Brfwtar  aad  Hmmie  ▼.  BrnxUr^pmi, 

(\7)  EtepmHe  bbetttr,  1  Rose  20.  Ubestcr  held  a  faffl  «>r  4001.  payable 
to  Befl  or  order,  aad  iadoned  ia  blaak  bjr  BdL  M*CaIfaim  gave  him  caah 
for  it,  and  Isbestcr  wrote  orer  Bell's  indoraement,  ''Fty  M*GQlliim  or  order :" 
the  acceptor  baring  failed,  Itbester  pnd  MK^oIlnm  SOOt  tbe  day  the  hill 
became  doe,  and  he  paid  the  remaining  100/.  after  the  commtnion  againftt  the 
acceptor  had  iftned.  Isbester  applied  to  prove  under  the  conmussion  but  was 
refuted :  he  then  petitioned,  but  Lord  Eldon  held  him  not  entitled,  becanse 
lie  paid  when  he  was  not  liable  to  pay :  he  paid  as  a  volunteer,  not  by  eom- 
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f  Any  person  who,  at  the  issuing  of  the  commission,  is 
surety  or  liable  for  any  debt  of  the  bankrupt,  if  he  has  paid 
the  debt,  or  part  of  it,  in  discharge  of  the  whole  (although 
he  may  have  paid  it  after  the  commission  issued),  is  entitled, 
if  the  creditor  has  proved,  to  stand  in  his  place  as  to  divi- 
dends and  all  other  rights  under  such  proof.  (18) 

Or  if  the  creditor  has  not  proved,  the  surety  or  person 
liable  may  prove  such  payment  under  the  commission,  not 
disturbing  former  dividends.  (18) 

And  he  may  receive  dividends  with  the  other  creditors, 
although  he  became  surety  or  liable  after  the  act  of  bank- 
ruptcy, provided  he  had  not  notice  of  any  act  of  bankruptcy 
committed  by  the  bankrupt  when  he  gave  the  security. 

(18)  t 

If  the  drawee  of  a  bill,  not  being  indebted  to  the  drawer 
nor  having  effects  of  the  drawer  in  his  hands,  accept  the 
bill  on  his  account  (18),  without  receiving  any  considera- 
tion for  such  acceptance,  he  is  said  to  accept  for  accom- 
modation of  the  drawer,  and  if  the  drawer  negotiate  such 
bill  for  value,  though  both  parties  are  equally  liable  to  the 

pnlsioii.  Bat  it  being  doubtful  whether  the  original  transaction  between 
Isbester  and  M'CuUum  was  intended  as  a  sale  of  the  bill,  or  as  a  discount 
{amief  pp.  368,  374),  in  the  latter  of  which  cases  Isbester  would  haye  been 
liable,  although  his  name  was  not  upon  the  bill,  a  case  was  offered ;  but  it 
does  not  ^>pear  that  it  was  accepted. 

(18)  6  Geo.  IV.  c.  16,  s.  52.  Any  person  who  at  the  issuing  of  the  com- 
mission shall  be  surety  or  liable  for  any  debt  of  the  bankrupt,  or  bail  for  the 
bankrupt,  either  to  the  sheriff  or  to  the  action,  [of  course  including  debts  by 
bin  or  note,  or  bail  in  an  action  thereon,]  if  he  shall  have  paid  the  debt  or 
any  part  thereof  in  discharge  of  the  whole  debt,  (although  he  may  haye  paid 
the  same  after  the  commission  issued,)  if  the  creditor  shall  haye  proyed  his 
debt  under  the  conmiission,  shall  be  entitled  to  stand  in  the  place  of  such 
creditor,  as  to  the  diyidends  and  all  other  rights  under  the  said  commission 
which  such  creditor  possessed,  or  would  be  entitled  to,  in  respect  of  such 
proof;  or  if  the  creditor  shall  not  haye  proyed  under  the  commission,  such 
surety,  or  person  liable,  or  bail,  shall  be  entitled  to  proye  his  demand  in  respect 
of  such  payment  as  a  debt  under  the  commission,  not  disturbing  the  former 
diridends ;  and  may  receiye  diyidends  with  the  other  creditors,  although  he 
may  haye  become  surety,  or  liable,  or  bail  as  aforesaid,  after  an  act  of  bank- 
ruptcy committed  by  such  bankrupt,  proyided  that  such  person  had  not,  when 
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ii^fiHe.  vs  Iff  iifTmsz.  ^'JMHfittA  At  di»wer  k  primarily 
jauMf     lis  s^  iH!  icrmzoai  Sfccor,  aad  the  acceptor  is  in 

&  3IIGB  ir  zCL  ■  Bade,  drawn,  accepted,  or 
rr  ar  in  ^gumia  -x  a  fcnon  «1k»  has  received  no 
fijifisiitfn^.ir  5.r  ^je  s^ie.  is  k  aud  to  be  made,  drawn, 
ae«n?nt?£^  ir  5aiaL*c9e»L  5.-r  am,«i  fcAtioa ;  and  if  such  note 
.jr  bilL  >;  i^^caz-i^L.  vns  zakat  &c.  for  aecommodationy 
ami  -M  Tiorsca.  woi:  kK  rceaEnid  lahe  for  tlie  note  or  bill, 
7  ^^oaiiiT^  s^^cao^c^  in  ihe  rdadre  aitnation  of  surety 

BvfO.xe  ^^  O'^x  III.  e.  lily  a  saretr  payiiq;  after  the 
bafucrapCv"7  *K  ^ae  pdocizsftl  cvcid  not  have  proved  against 
zhi  primriraL  in  n!%«cee6  oi  soch  pavnient ;  because,  at  the 
xin»  cf  ih^  hmxisrs^tcj  there  was  no  ddii.  The  mere 
iKirZIi^T  XQ  pav«  wi:a»:GS  af^aal  payment,  raises  no  debt  on 
ihepart  of  dke  pciiartfal  ,il);  aad debts  aeeraing  after  the 
bMiiEmpceT  eooii  blh  be  pn>vei> 

Therefore,  if  a  btH  were  aeecpted  or  indorsed  for  the 
drawer's  aecofncifntwiion,  the  acceptor  or  indorser,  taking 
up  ihe  bill  after  the  bankmpcey  of  the  drawo*,  could  not 
prove  in  respect  of  saeh  payment.  (22) 

But,  upon  eqoitaMe  grounds^  the  surety  paying  after  the 
bankruptcy  of  the  principal,  was  allowed,  when  the  creditor 


ke  bcoMe  sack  ssreCy,  or  VdL  tr  s»  fidble  at  afiorand,  notioe  of  any  act  of 
baakrapccy  ¥r  sack  baakxvrt  coBmincdL 
Tkk  itMate  ur*afei  49  Gcaw  lU.  c  131»  muS  ci  wbidi  a  anular  pn^- 


(19)  S«€  Mm pmri9 Mmnkan.  1  Atk.  \M  j  Mr pmH€  MmUk§m§^  pmii  and 
t  JhyiMi  ¥.  JiyJ^  1  11.  A  G>  7&3.t 

(20)  He  it  aol,  itrictly  fpeakiag,  a  satcty ;  aad  km  tkia  reatony  the  wordi 
«'  pcnoa  liable*''  were  mtA  m  6  Geo.  IV.  c  16,  t.  S2,  aad  49  Geo.  lU.  c  8. ; 
3  V.  &  B.  40.t  Pir  Ckv*.  1  Ks.  20S,  2e9.t 

(21)  Mm  pmrU  MmnktOl^  pmi,  p.  440. 

(22)  CkiUm  T.  Wkigb^ZWilM,  13  (1768);  FaM^  v.  ^ekUf,  3  Will. 
346  (1772) ;  KaMltrAcyrffli  t.  Dt  Pinia,  3  WDs.  458  (1774) ;  Hmtimnam  ▼. 
IToMilrid^,  Dongl.  166  (1782) ;  Mm  pmrie  Bm^^,  Co.  B.  L.  158  (1787); 
Bnokg  T.  Jbffrt,  1  U.  BL  640  (1790) ;  Mmni  t.  Wiffm9,  4  T.  £.  714 
(1792):  Simik  t.  GaJ^  7  T.  R.  364  (1797). 
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bad  received  full  payment  of  his  debt,  to  have  the  benefit 
of  the  creditor's  proof  against  the  principal.  (23) 

The  statute  6  Geo.  IV.  c.  16,  s.  52,  is  applicable  in 
this  case.  (24)     It  does  not  apply  until  the  principal  debt 

(23)  Es  partt  ManhaU,  1  Atk.  129  (1752),  Drawer,  and  acceptor  for 
acoommodatioii  of  the  drawer,  became  bankrupt,  and  the  holders  proved  and 
received  dividends  under  both  commissions.  The  assignees  of  the  acceptor 
petitioned  to  stand  against  the  estate  of  the  drawer  in  the  place  of  the 
holders,  jmt  tanto  as  the  holders  had  received  under  the  acceptor's  commis- 
ikm :  and  Lord  Hardwicke  made  the  order  accordingly.  But,  afterwards,  it 
being  objected  that  the  estate  of  the  drawer  was  by  this  means  charged 
doubly,  Lord  Hardwicke  ordered  that  the  petitioners  should  stand  in  the 
place  of  the  holders,  pro  tanto  as  the  acceptor's  estate  had  paid  on  the  bills, 
but  should  not  receive  any  dividend  until  the  holders  had  received  a  fuU 
satiaftiction ;  and  if  the  surplus  of  the  drawer's  estate,  after  the  bill-holders 
were  satisfied,  should  not  be  sufficient  to  answer  what  the  acceptor's  estate 
had  paid,  then  nothing  in  the  order  was  to  prejudice  the  petitioner's  right  of 
action  against  the  drawer  for  the  residue  of  their  demand,  notwithstanding 
the  drawer  has  had  his  certificate ;  for  it  seemed  to  him  that  the  acceptor 
was  not  a  creditor  under  the  drawer's  petition,  because  his  demand  was  sub- 
sequent to  it. 

See  13  Yes.  414,  416,  417.  Lord  Eldon  considered  the  order  made  in 
E»  parte  Walker,  (jfoet,  436,)  wrong,  because,  in  the  event  of  a  surplus  after 
fun  payment  of  the  bills,  the  sureties  ought  to  be  allowed  to  come  in  against 
the  estate  of  the  principal  for  what  they  had  paid  as  sureties :  Jac.  278,  279, 
280.    And  see  Co.  B.  L.  152,  5th  ed. 

(24)  In  B»  parte  Read,  poet,  p.  438,  it  does  not  appear  whether  any 
dividend  had  been  paid. 

fBaeeet  v.  Dodgm,  9  Bing.  653.  In  an  action  on  two  bills  accepted  by 
Daniel,  and  drawn  and  indorsed  by  Taylor  to  defendants,  and  indorsed  by 
defendants  to  plaintiif,  it  appeared  defendants  had  indorsed  for  Taylor's  accom- 
modation. Taylor,  who  was  called  by  defendants  to  prove  usury,  stated  that 
he  had  since  been  bankrupt  and  obtained  his  certificate ;  and  it  was  contended 
he  vras  a  competent  witness,  as  defendants  might  have  proved  under  his  bank- 
ruptcy by  s.  52,  6  Geo.  IV.  c.  16 ;  and  his  certificate  vrould  be  a  bar  to  any 
action  against  him  by  them ;  Tindal,  C.  J.,  however,  rejected  the  evidence. 
But  alter  argument  on  rule  for  a  new  trial,  and  time  to  consider,  the  Court 
hdd,  that  though  defendants  being  liable  primarily  and  immediately  to  the 
holder  of  the  bill  as  principals,  and  not  merely  on  failure  by  Taylor,  a  prior 
indorsee,  yet  they  were  **  persons  liable  "  within  the  section ;  and  as  they 
might  have  proved  on  payment,  the  witness  was  admissible.    Rule  absolute. 

Hmgh  V.  Jaekeen,  3  M.  &  W.  598.  Plaintiff,  for  defendant's  accommoda- 
tion, drew  a  Inll  on  a  person  who  was  indebted  to  defendant,  which  the  latter 
accepted ;  and  plaintiff  then  indorsed  to  defendant,  who  negotiated  it.  Bef<N« 
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is  whoUy  discharged;  but  it  does  not  express  that  it  is 
necesBary  the  principal  debt  should  be  wholly  discharged 
by  the  surety.  But  if  this  be  not  so,  the  surety  paying 
only  part,  and  paying  such  part  after  the  creditor  has 
proved  and  received  a  dividend  under  the  principal's  com- 
mission, may,  when  the  principal  debt  is  wholly  discharged, 
come  in  for  such  part  upon  the  creditor's  proof.  (25) 

-|-  And  if  the  surety  pays  the  whole  bill  on  which  he  is 
surety,  and  the  creditor  has  received  any  dividend  upon  the 
amount  for  which  he  was  surety,  the  creditor  will  be  ordered 
to  repay  such  dividend,  though  his  debt,  as  against  the 
principal,  may  be  much  greater.  (25)  -f- 

Though  the  statutes  49  Geo.  III.  c.  121,  s.  8,  and  4  Qeo* 
IV.  c.  16,  s.  52,  enabled  a  surety  to  prove  in  certain  cases 
where  proof  was  previously  inadmissible,  they  did  not  enable 

it  became  due  defendant  became  banknipt.  Plaintiir  paid  the  biQ  at  matmity, 
and  anrested  defendant,  who  in  the  interral  had  obtained  his  certificate.  Upon 
motion  to  set  aaide  the  bail-bond,  Lord  Abinger,  C.  B.,  and  Parke,  B.,  said 
that  phdntiff  was  a  surety  for  the  bankrupt,  and  made  the  rule  absolute. 

And  see  FUberfy.  Ln^fitrd,  3  M.  &  Gr.  468 ;  BUtUttom  t.  Tlanmr,  1  C.  B. 
389.  Hus  section  does  not,  howerer,  ^>ply  to  the  case  of  co-suzeties ;  and  if 
two  persons  give  their  joint  and  several  note  as  a  security  for  a  third  person, 
one  of  them  paying  the  whole,  or  more  than  his  share,  cannot  proYc  against 
his  co-surety,  who  has  in  the  interim  become  bankrupt.  Waiiii  y.  SwUUmmff 
1  Ex.  203 ;  and  see  l&r  part*  Porter,  2  M  &  A.  281 ;  Oememt*  ▼.  Lamgle^, 
5  B.  &  Ad.  372.t 

(25)  See  ante,  note  (23). 

fSjt  parte  Moltmee,  M.  &  Chit.  301.  Holmes,  for  the  accommodation  of 
Gamer,  the  bankrupt,  had  accepted  bills  for  523/.  15«.  6<f.,  which  were  indorsed 
by  Gamer  to  his  bankers,  as  a  security  for  any  floating  balance.  The  bankers 
afterwards  advanced  2000/.  and  proved  a  balance  of  7526/.,  and  received  2«.  in 
the  pound,  exhibiting  the  bills  as  securities.  Holmes  then  paid  the  bills  in  full, 
and  the  Court  of  Review  declared  him  entitled  to  receive  all  future  dividends 
on  their  amount,  but  refused  to  give  him  the  dividend  of  2ff.  The  Lord  Chan- 
cellor, however,  on  appeal,  thought  the  52nd  sect.,  which  entitled  the  surety 
to  stand  in  the  place  of  the  creditor  "  as  to  the  dividends  "  extended  not  only 
to  future  dividends,  but  also  to  the  dividend  received ;  and  that  the  creditor 
ought  to  repay  the  surety  a  proportionate  part  of  the  dividend,  and  reversed 
the  latter  part  of  the  order  of  the  Court  of  Review. 

As  to  the  case  of  only  a  part  payment  by  the  surety,  where  the  vrhole  is 
not  discharged,  see  Bit  parte  BrowH,  2  M.  D.  &  D.  718.t 
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him  in  those  cases  to  sue  out  a  commission.  Therefore 
payment  by  a  surety,  after  the  bankruptcy  of  the  principal, 
does  not  constitute  a  good  petitioning  creditor's  debt  (26)  ; 
although  it  may  be  proved  under  a  commission  when  issued. 

"f"  But  should  the  surety  have  sued  out  a  commission  on 
an  insufficient  debt,  if  the  creditors  whom  he  has  paid  have 
proved  their  debt,  the  surety  may  apply,  in  their  names,  to 
support  the  commission,  by  substituting  that  debt,  under 
6  Geo.  IV.  c.  16,  s.  18.  (27)  f 

Where  bills  or  notes  are  exchanged,  the  doctrine  of 
suretiship  does  not  apply.  (28) 

(26)  Ex  parte  Holding,  1  Glyn  &  Ja.  97.  30th  September,  1820,  Cook 
accepted  a  bfl]  for  the  accommodation  of  Holding;  who,  on  the  26th  of 
Januaiy,  1821,  surrendered  himself  to  prison  in  discharge  of  his  bail,  and  lay 
in  prison  more  than  two  months.  On  the  29th  of  March,  Cook  paid  the  biU, 
and  tfaereapon  sued  ont  a  commission.  But,  on  petition  to  supersede  it, 
Leach,  V.  C,  held,  that  this  payment  being  made  by  Cook  after  the  act  of 
bankruptcy,  could  not  create  a  debt  to  support  a  commission;  and  it  was 
accordingly  superseded. 

t(27)  Bs  pwrit  Ragerg,  2  M.  &  A.  153.  Rogers  having  issued  a  fiat  on 
a  ddyt,  which  was  subsequently  reduced  below  100/.  by  the  commissioner, 
afterwards  paid  to  Moger  and  Smith  a  bill  which  he  had  accepted  for  the 
accommodation  of  the  bankrupt.  He  then  moved  the  Court  of  Review,  that 
he  might  present  a  petition  in  the  name  of  Moger  and  Smith,  for  an  order 
that  the  fiat  might  be  proceeded  in  under  s.  18, 6  Geo.  IV.  c.  16.  The  Court, 
after  argument  and  time  to  consider,  held,  that  the  right  to  substitute  this 
debt  waa  included  among  "  all  other  rights  "  in  s.  52,  and  granted  the  motion, 
on  an  indemnity  being  given  to  Moger  and  Smith.f 

(28)  Ro^e  V.  Caskm,  2  H.  Blackst.  570.  Rolfe  and  Caslon  drew  two 
bills,  of  the  same  tenor,  and  date,  on  each  other,  and  each  accepted  the 
other'a  bill,  neither  having  effects  of  the  other  in  his  hands.  Twenty  days 
before  the  bills  were  due  Caslon  became  bankrupt.  He  had  indorsed  the  bill 
with  Rolfe's  acceptance,  in  part  satisfsction  of  a  larger  debt,  and  the  creditor 
proved  his  whole  debt,  and  received  a  dividend.  Rolfe  paid  the  difference  of 
the  bill  he  accepted,  allowing  for  the  dividend,  and  now  sued  Caslon  on  his 
acceptance  and  for  money  paid ;  Caslon  pleaded  his  bankruptcy.  Verdict  for 
the  plaintiff,  with  liberty  to  the  defendant  to  move  to  set  it  aside.  On  motion 
accordingly  and  rule  nisi,  it  was  urged  for  the  plaintiff  that  this  acceptance 
could  not  have  been  proved  under  the  commission,  because  it  created  no  debt 
to  Rolfe,  unless  he  paid  the  bill  which  Caslon  drew ;  and  at  the  time  of  the 
bankruptcy  it  was  uncertain  and  contingent  whether  he  would  pay  such  bill ; 
bat  the  Court  was  clear  that  the  mutual  acceptances  constituted  a  debt  on 
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IC  for  example,  A«  accept  m  bill  dimwn  opoD  him  by  B., 
m  eoosidentioo  of  B.'s  accepting  a  biD  dnwn  opoa  him 
bjr  A^  each  partj  is  primarify  KaUe  oq  hia  own  aocept- 
anee  (29)  :  eadi  acceptance  is  giien  far  soiBcieit  c(m- 
flidendon,  and  nuaes  a  debt  from  the  aeoeptor  to  the 
drawer  (2^) ; 

And  formerlr  such  debt  was  allowed  to  be  proved  nnd^r 
a  eommiasion  against  the  acceptor,  althoi^  the  drawer 
had  not  taken  op  his  own  acceptance  (30)  : 

But  it  afterwards  became  the  practice  to  refuse  tiie 
proof;  or,  if  the  pnx^  were  admitted,  to  retain  the  divi- 
dends nntfl  the  party  daiming  against  the  banknqfkt  had 
taken  np  his  own  acceptance. 

Lord  Thnriow,  in  one  case  admitted  the  proof,  and 
retained  the  dividend ;  but,  it  is  said,  he  afterwards 
doubted  whether,  in  admitting  the  proof,  he  did  not  go  too 
hr.  (31) 


eadi  aide ;  and  that  the  defendant's  aoe^ilanoe  might  hacve  heen  proved  under 
the  oommiBionf  and  that  therefore  the  eertifieiAe  nat  a  bar.  Role  abaolnte. 
Vide  alio  BmeUer  t.  Bmii€9tmi,  pmi,  p.  432,  note  (34). 

(29)  In  Qmiep  ▼.  Dmmiop,  pott,  p.  432,  aD  the  Judges  eoneimed  on  this 
point,    t  And  see  Battnqmet  ▼.  Cbrwr,  S  If.  &  W.  142.t 

(30)  /mo*,  278. 

(31)  Bs  parte  Lard  CUmiekmrde,  Co.  B.  L.  160  (1787).  Griffin  gave 
Lord  Clanrickarde  his  aooeptance  for  60f.  17t.  M.,  and  an  aecfptance  of 
Tuner's  for-  200/.  Lord  Clanridorde  being  indebted  to  Orifin,  gave  him, 
on  receipt  of  Turner's  acceptance,  two  drafts  for  the  anoont  of  the  aooqit- 
ances  and  the  debt,  which  drafts  Griffin  discounted  for  Talne.  Griffin  be- 
came bankrupt  before  his  acceptance  was  due ;  and  his  acceptance,  being 
dishonoured,  was  taken  up  by  Lord  Clanriduffde.  Tamer*s  acceptance  was 
also  dishonoured,  and  Lord  Cfauirickarde  petitioned  for  liberty  to  prov« 
against  Griffin,  as  a  debt  due  to  him  before  the  bankruptcy,  the  amount  of 
the  two  acceptances.  Lord  Thuriow  admitted  the  proof,  but  stayed  the  diri« 
dend  until  the  account  relatiye  to  the  other  bills  should  be  finally  settled. 
But,  it  it  said,  4  Taunt.  205,  he  afterwards  expressed  a  doubt  to  Lord  EfdoB, 
then  Attorney-General,  whether  he  had  not  gone  too  for  in  permitting  Lonl 
Clanrickarde  to  prove. 

fJS*  parte  Solarte,  1  M.  &  A.  270  (1834).  Knowles  and  Son,  and  Dyer 
and  Swayne,  exchanged  acceptances;  and  Alzedo  and  Co.  accepted  billa 
drawn  by  K.  and  Son  in  exchange  for  some  of  the  bills  accepted  by  Dyer  and 
Swayne.    All  three  firms  became  bankrupt  before  any  of  these  acceptances 
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Lord  Loughborough,  f  and  in  a  recent  case  the  Court 
of  Review  -f-,  refused  the  proof.  (32)  Lord  Eldon  has 
admitted  it,  upon  bills  remitted  to  a  banker,  to  cover 
his  acceptances  for  the  bankrupt's  accommodation.  (33) 

Where  acceptances  are  exchanged,  if  either  party  be 
called  upon  to  pay  both  acceptances,  his  remedy  is  upon 

were  due.  On  one  of  these  acceptances  for  293/.  6.  and  Co.,  bankers,  had 
proTcd  against  all  three  estates,  and  received  20«.  in  the  pound.  The  assignees 
of  Alzedo  and  Co.  having  been  refused  proof  against  Knowles  and  Son's  estate 
(see  JSar  ptarte  Soitarte,  ii^ra,  note  (32),)  applied  to  prove  the  rest  of  the 
acceptances  which  they  held  against  the  estate  of  Dyer  and  Swayne.  A  sub- 
division court,  under  1  &  2  Will.  lY.  c.  56,  held  that  the  bills  having  been 
negotiated  for  value,  and  thus  a  benefit  actually  enjoyed  by  those  to  whom 
they  were  g^ven  in  exchange  for  D.  and  S.'s  acceptances,  the  assignees  should 
be  admitted  to  prove,  retaining  the  dividends  for  further  directions,  until  it 
should  be  ascertained  what  each  estate,  including  that  of  Knowles  and  Son, 
should  have  paid  on  the  whole  of  their  mutual  liabilities ;  and  that  as  the 
principle,  which  ought  to  govern  this  case,  was  to  be  found  mBx  parte  CUm^ 
rieiarde,  and  the  text,  no  special  order  was  necessary  respecting  the  bill  for 
293/.,  which  the  assignees  of  Dyer  and  Swayne  sought  to  set  off.f 

(32)  B*  parte  Ward  (1794)  at  4  Taunt.  205.  Petition  to  be  allowed  to 
prove  on  cross  bills  of  exchange.  Lord  Loughborough,  C,  held  that  the 
petitioner,  not  having  taken  up  his  own  bills,  could  not  be  allowed  to  prove  ; 
and  dismissed  the  petition. 

Bs  parte  Everett,  (May  3, 1800,)  cit.  4  Taunt.  204.  The  assignees  of 
Dickson  petitioned  that  they  might  be  at  liberty  to  prove  a  debt  under  the 
commission  against  Caldwell  and  Co.,  who  had  accepted  bills  for  Dickson ; 
and  Dickson  had  given  them  counter  bills,  which  were  not  then  paid.  Lord 
Loughborough  held  that  they  could  not  prove  the  debt  until  the  bills  accepted 
by  Dickson  had  been  taken  up. 

fSx  parte  Solartef  2  Deac.  &  C.  261.  The  course  of  dealing  between 
Knowles  and  Co.  and  Alzedo  being,  that  K.  and  Co.  sent  biUs  drawn  by  them  on 
Dyer  and  Swayne  to  Alzedo,  and  then  drew  on  him  bills  for  the  precise  amount, 
which  he  accepted,  and  K.  and  Co.  discounted  with  their  bankers ;  K.  and 
Co.  sent  five  bills,  in  return  for  which  Alzedo  accepted  five  others  for  the 
same  amount.  K.  and  Co.,  Dyer  and  Swayne,  and  Alzedo  became  bankrupts  ; 
and  K.  and  Co.*s  bankers  proved  these  five  bills  against  Alzedo's  estate,  and  re- 
ceived lOf .  and  1 0</.  in  the  pound ;  also  against  K.  and  Co.'s  estate  and  received 
5«.  in  the  pound ;  thereupon  the  assignees  of  Alzedo,  who  held  the  five  bills 
drawn  on  D.  and  S.,  sought  to  prove  against  K.  and  Co.'s  estate ;  but  the 
Court  of  Review  held,  that  they  could  not  prove  unless  they  paid  the  bills  or 
gave  an  indemnity,  and  rejected  the  proof. 

And  see  this  case  commented  on,  1  M.  &  A.  274.t 

(33)  Ba  parte  Bloxham,  poet,  p.  437. 
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the  olhff *8  aeeepUnee,  and  not  tipcm  any  implied  promise 
of  indeomitjy  as  in  the  ease  <^  principal  and  surety  (34)  ; 


(54)  BmMtr  t.  BmiUwmti^  3  Em*.  72.  The  defendants  gsve  the  plain- 
tiA  tkdr  biHs  arcgytrd  hj  third  pcftone,  in  ezdkuige  for  the  plaintiff's 
aeeeptanees  of  hiDs  drawn  \rf  the  defendants  on  him.  Bach  hill  tallied 
in  aBMwnt  with  that  for  which  it  wm  exdianged,  except  that  in  one  instance 
two  UUs  were  ghrcn  in  exchange  for  one  of  the  aggregate  amoont  of  hoth ; 
and  in  another  inrtinrf  there  was  a  diffierence  (between  the  bills  last 
exdianged)  of  a  few  shiDinga  which  were  paid  at  the  time,  in  order  (as  it  was 
expressed)  **'  to  finish  the  transaction.''  The^  also  agreed  in  dates,  except 
that  in  two  inttanffs  bffls  were  made  payable  two  days  earlier  than  those  for 
which  they  were  re^ectrrdy  exchanged.  The  defendants'  letters,  in  which 
they  enclosed  their  remittances,  always  spoke  of  "  Tsloing"  on  the  plaintiff 
'^  for  the  same  asMwnt :"  and  the  whole  correspondence  pointed  at  nothing 
dse  than  an  exdiange  of  paper.  The  defendants  became  bankrupt ;  when 
the  commission  was  issued  the  plaintiff  had  paid  the  whole  amount  of  his 
acceptances  to  the  holden,  except  491.,  and  he  proTed  the  money  so  paid, 
vnder  the  commission.  He  afterwards  paid  the  balance  of  491.,  and  brought 
this  action  of  money  paid,  to  recover  that  sum.  AH  the  bills  receiYed  by  the 
pluntiff  from  the  defendants  were  dishonoured.  A  TCrdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court.  The  Court  held  that  this  was 
an  absolute  exchange  of  acceptances ;  that  each  party's  remedy  against  the 
other  was  upon  the  other's  bills  only ;  and  that  therefore  this  action,  which 
was  founded  on  an  implied  promise,  and  not  on  the  bills,  could  not  be 
suppoited.  Fostea  to  the  defendant.  VU$  Tomm&mi  ▼.  Jfarlnman/,  2  T. 
R.  100. 

Cbwley  y.  Dmdop^  7  Tenn  Rep.  565.  The  Peters  and  Dunlops  exchanged 
acceptances  to  the  amount  of  30001.  and  upwards,  under  an  agreement  that 
each  should  provide  for  their  own  acceptances.  Both  houses  became  bank- 
rupt, and  obtained  their  certificates.  The  Peters  paid  part  of  their  accept* 
anoes ;  and  their  assignees  paid  dividends  upon  the  rest,  and  also  upon  Dun- 
lop's  acceptances.  Dunlop's  acceptances  were  also  proved  under  Dunlop's 
commission,  and  a  dividend  paid  thereon.  The  Peters'  assignees  having  paid 
considerably  more  than  the  Peters'  proportion  upon  the  bills,  brought  an 
action  for  money  paid  against  the  Dunlops :  the  question  vras,  whether  their 
bankruptcy  vras  a  bar  ?  After  two  arguments,  the  0>urt  wu  divided :  Ijiw- 
rence  and  Grose,  Js.,  held  that  the  plsintifls  were  not  entitled  to  recover, 
and  they  are  reported  to  have  expressed  their  opinion,  that,  upon  the 
exchange  of  the  acceptances,  a  debt  arose  upon  each  bill  from  the  acceptors 
to  the  drawers,  which  debt  the  drawers,  had  they  been  holders  of  the  biUs  at 
the  time  of  the  bankruptcy  of  the  acceptor,  mi^t  have  proved  under  the 
acceptor's  commission ;  and  their  having  negotiated  the  bills  made  no  dif- 
ference ;  because,  when  the  bills  were  returned  to  them,  they  were  remitted 
to  their  forfner  right,  and  stood  in  the  same  situation  u  if  they  had  never 


Ch.  X.]  on  Bills  or  Notes  Exchanged.  433 

And  the  party  taking  up  the  other's  acceptance  after 
the  holder  has  proved  it  and  received  a  dividend  under  the 
other's  commission,  cannot  make  any  further  proof  in 
respect  of  such  bill.  But,  upon  equitable  principles  (35) 
f  formerly,  and  nowf  under  6  Geo.  IV.  c.  16,  s.  52,  he 
will  be  entitled  to  the  benefit  of  the  holder's  proof; 

And  in  such  case,  if  the  bankrupt  acceptor  obtain  his 
certificate,  the  other  party  will  be  barred  at  law  :  for,  the 
certificate  is  a  bar  to  all  claim  upon  the  bill  (36) ;  and  it  is 
only  upon  the  bill  that  claim  (37)  can  be  made. 

The  law  is  the  same  where  the  acceptances  exchanged 
are  not  the  acceptances  of  the  parties  to  the  exchange,  but 
of  other  persons  (38)  ; 


the  billB ;  and  they  denied  that  they  stood  in  the  relative  situation 
of  principal  and  surety.  But  afterwards,  in  Buckler  y.  Buttevani,  3  East, 
83,  Lawrence,  J.,  said,  **  Grose,  J.,  and  he  were  misunderstood  if  it  were 
imagined  they  considered  that  the  amount  of  the  bills  given  by  the  Dunlops 
could  have  been  proved  by  the  Peters  under  the  Dunlops'  commission ;  they 
did  not  suppose  that,  but  only  endeavoured  to  show  that  the  Peters  having 
received  a  consideration  for  their  own  acceptances  in  the  acceptances  of  the 
Dunlops,  oould  not  resort  to  an  action  upon  an  implied  auumpHt  against  the 
Dunlops  on  the  ground  of  having  paid  the  acceptances  of  the  latter  as  weU  u 
their  own."  Ashhurst,  J.,  considered  it  as  a  mere  case  of  principal  and 
surety.  Lord  Kenyon  was  of  opinion  that  each  party  was  primarily  liable  on 
his  own,  and  surety  on  the  others',  acceptance,  and  that,  therefore,  the 
money  paid  after  the  bankruptcy  could  not  have  been  proved  under  the  com- 
mission: but  if  the  bills,  though  once  negotiated,  had  come  back  again 
to  the  Peters,  they  would  have  been  remitted  to  their  better  right,  and  might 
have  proved  their  debt  under  the  Dunlops'  commission;  but  they  could 
not  proTC  the  biUs  after  proof  by  the  holders ;  and  he,  therefore,  thought 
the  plaintifis  entitled ;  but,  as  the  Court  was  divided,  no  judgment  was  given. 

(35)  Ante,  p.  425. 

(36)  See  Lord  Kenyon's  judgment  in  Cowley  v.  DmUop,  7  T.  R.  581. 

(37)  Buckler  v.  Buttevanit  and  Cowley  v.  Dim/c^p,  ante,  p.  432. 

(38)  Buckler  v.  Buitevanif  amiei  p.  432,  note  (34). 

Bx  parte  Huetlert  1  Glyn  &  Ja.  9  (1821).  Six  persons  carried  on  the 
bosiness  of  bankers  in  partnership,  at  Bishop  Wearmouth,  under  the  firm  of 
Jackaons,  Goodchilds,  and  Co.,  and  in  London  under  the  firm  of  Goodchilds, 
JadESons  and  Co. ;  and  two  of  them  were  in  partnership  in  London  under  the 
firm  of  John  and  WiUiam  Jackson.  Gowland  accepted  a  bill  drawn  upon  him 
by  John  and  William  Jackson,  in  consideration  of  a  biU  for  the  same  amount 
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fliHiacctcr;  shIm  the  Uth 
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ictonMrf  t*  hoB*    He 
lMi»f  the  «•««€€  h. 
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(4«>  MMpmn*  Ht§4mtii,C0,  B.  L.  1&7  (178&). 
tiofi  of  Prior,  joi»€d  with  hi»»ft—lefcrf|Mii<iD  ManlwJI  of  »5ILiSt, 
on  t  he  1  fHb,  tad  2031.  oa  the  Sad,  ol  Jam 
aiion  thcr«<  acctyted  two  biOi  tewa  oa  hat  by  Prior, 
t»ie  ItfthMd  29th  of  Oetohcr^aadpajahte  three  BMlteilWrdite;  oMlbr 
(»;>/.  Ifff,,  the  other  for  2031,  Bdbre  the  aote  or  cither  of  the  hah  hecMM 
tUuif  comnimkiiM  of  benkraiii  iiind  aganil  Stevens  aad  Prior.  IfafdwoU 
fislfl  the  bills  whoB  they  become  doe,  ood  then  pctitioiied  to  peon  the  note 
under  Stevens's  ooMJsrion.    Loid  Thnriow  ordered  noeordineAr* 
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It  18  not  esBentiftl  (41)  that  the  bills  exchanged  should 
agree  precisely  in  amonnt,  or  in  the  times  at  which  they 
respectively  become  due :  any  difference  in  these  respects 
is  merely  evidence  upon  the  question  whether  the  bills  were 
reaUy  exchanged  or  not. 

The  money  payable  upon  a  counter  acceptance  will  (42) 
not  be  a  good  petitioning  creditor's  debt  to  support  a  com- 
mission, unless  it  appear  that  the  petitioning  creditor  has 
taken  up  his  own  acceptance. 


(41)  VUf  B9tkkr  T.  Btttievmti,  mtit,  p.  432. 

(42)  Smrvmit  mud  amiker  ▼.  iltifllfi,  4  Taimi.  200.  In  troYor  by  the 
migiieet  of  a  bankrupt  againat  the  iberiff  for  goods  taken  in  execationy  the 
only  (piestiott  wat  as  to  the  BuSldency  of  the  petitioning  creditor's  debt.  He 
and  the  hanknipt  had  drawn  two  MUs  on  each  other  of  precisely  the  same 
tenor  and  dates,  and  eadi  had  aecepted  the  other's  Mils.  Before  any  of  the 
bOIs  became  due,  the  banknqit  committed  an  act  of  bankmptcy,  upon  which 
a  commission  was  issued  founded  upon  the  acceptances  so  given  by  the  bank- 
n^i.  Not  one  of  t]ie  bills  was  doe  or  paid  when  this  action  was  brought. 
A  verdiet  was  foimd  for  the  plaintifiB,  with  liberty  to  the  defendant  to  move 
to  set  it  aside  and  enter  a  nonsuit.  On  rule  nisi  accordingly,  and  cause 
shown,  three  manuscript  cases  were  cited  to  show  that  where  there  are  cross 
aeceptanoes  neither  party  can  prore  under  a  commission  of  bankruptcy  until 
he  has  taken  up  his  own  acceptance.  Mansfield,  C.  J.,  said,  "  If  those  cases 
had  not  been  mentioned,  I  should  have  had  no  doubt  that  either  party  might 
piove.  That  the  ddit  is  hatred  by  the  certificate  has  been  decided ;  why  is 
it  barred  ?  because  it  might  ha?e  been  proYcd  under  the  commission.  It  is 
stfiBgB  to  say  then  that  it  cannot  be  proYcd ;  either  the  one  or  the  other 
most  be  wrong."  And  after  time  taken  to  consider,  his  Lordship,  in  deliver- 
iag  the  opinion  of  the  Court,  said,  **This  question  depends  on  the  construction 
of  7  Geo.  L  c.  31,  and  6  Geo.  II.  c.  30,  taken  together.  The  preamble  of 
the  former  Act  only  contemplates  the  case  of  bills  and  other  securities  being 
taken  for  good§  mMp  and  has  not  the  least  mention  of  their  being  taken  where 
a  debt  ia  not  clearly  due.  The  act  does  not  apply  to  debts  in  their  nature 
oontingenit.  This  debt,  though  not  contingent  on  the  foce  of  the  instrument, 
is  thus  fiur  in  its  nature  contingent  that,  until  the  party  taking  the  bankrupt's 
aeceptanee  AaiH  have  paid  his  counter  bill,  the  Court  of  Chancery  will  restrain 
him  Irom  reoeiving  any  dividend :  and  it  would  be  a  singular  construction  of 
the  statutes,  that  a  man,  who  will  not  be  entitled  to  recelYe  a  shilling  out  of 
the  bankrupt's  estate  unless  he  take  up  his  own  acceptance,  should  be  able  to 
petition  for  a  commission.  And  no  case  being  dted  to  show  that  he  can,  the 
Court  upon  principle  think  the  debt  not  sufficient  to  support  the  commission." 
little  absolute,    f  And  see  Bs  parU  Solarie,  ante,  p.  431,  note  (32).t 
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«bwi!stet|  tiMe  ovuirr  4f  die  Bnwws  far  tke  4itei  if  dK  CaUvdb  bf 
4^  7VU,  1  to,  M.  JLI  -fe  "nlli  «r  avir  »  wUrk  tke  Bmwhs  iMd  mso- 
tioiMv^ne  prv««ii  anoHC  cW  otaae  if  CaUvcfl  aai  Ce^aadby  ftr  tlw 
fpr*aiut  pan  nottu^  tiue  ceBate  af  the  Dc'jwm  Mm  ;  hil  t»  a  hife 
•i9t,  40/10^.,  tlMC  Brvwa  hai  deyovcrf  bub  ai  a  wtematffar  ^ 
^  a  mn<h  taMlkr  faa,  ■»  tkai  tfce  proof  agaiaiK  tkea  ia  icifeet  of  tkoae  biDs 
wai  f0nly  ff0r  tiM  laai  rcafly  doe,  whenm  agaiHl  CiHaiB  aad  Co.  tbe  proof 
WM  iw  t\$^,  whfAft  %nm  payable  oa  tbe  biHs ;  aad  Ae  pnainafiEP  of  tbis,  and 
f4  the  oa^^ftial  oefotiatioa  of  cadi  ocbcr's  bob,  wai,  tbal  a  andi  larger  tmm 
mm  pfmtA  agamat  CaldweO  aad  Co.  ia  reipeet  to  biOb  acgotiitcd  by  tbe 
fiftmn^f  than  aj^aimt  tbe  latter  is  respect  of  biDs  atgotiikd  by  tbe  fonner. 
i'^iAAwtW  and  Co,,  on  petition,  danned  tbe  rigbt  to  prove  tbe  bflb  wbicb  still 
rtmn'tMA  In  their  hands,  for  tbe  pvrpo>«  ^  oovcriag  tbe  dnnage  that  tbeir 
#»i«(a  mtm\A  sustain  by  paying  dhideads  on  tbe  bills  wbidi  bad  been  nego- 
tiated f;y  the  HrowneSf  and  abo  to  prove  the  amoont  of  tbe  dividends  tbcjr 
bad  paid  on  the  excess  of  tbeir  liabiUty,  in  order  to  be  ntmbnrsed  tbe  dtil^. 
iitii<<«.  fliit  Ix^d  Ix>Dghbonnigh  said,  '<  Till  Caldwell  and  Co.  pay  all  tbe  ere* 
tWUtn  of  llrowne,  who  are  likewise  creditors  of  theirs,  20f.  in  tbe  pound,  they 
would  Imi,  hy  proving,  ihariog  with  the  creditors  of  Browne,  who  are  likewise 
i<rcf1i(or*  of  IhrifN.  If  I  allow  this  petition,  I  must  do  two  things  that  are 
i\\\\\p  iiii|Hn»il)lfl.    1  limit  hold  that  the  bankruptcy  creates  a  debt  which  did 
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Each  party  in  such  case  becomes  surety  for  the  other  on 
the  bills  and  notes  negotiated  by  the  other ;  and  until 
obliged  to  pay  such  bills  or  notes,  he  acquires  no  right  to 
sue  the  other,  or,  in  the  event  of  his  bankruptcy,  to  prove 
under  his  commission. 

And  after  he  has  been  obliged  to  pay  the  bills  or  notes 
negotiated  by  the  other,  his  right  of  action  or  proof  does 
not  arise  upon  the  bills  or  notes,*  but  in  respect  of  the 
money  paid  to  the  use  of  the  other. 

But  where  a  banker,  from  time  to  time,  advanced  money, 
and  accepted  and  discounted  bills  for  a  customer,  and,  in 
return,  the  latter  remitted  bills  drawn  by  him  and  accepted 
by  others,  and  afterwards  became  bankrupt ;  Lord  Eldon 
permitted  the  banker,  though  his  acceptances  were  not  then 
due,  to  prove  the  bills  so  remitted  under  a  commission 
issued  against  the  customer.  (44) 

Where  there  had  been  reciprocal  accommodation  between 
two  houses,  both  of  which  became  bankrupt.  Lord  Lough- 

not  exist  antecedently ;  and  I  mast  hold  that  the  same  debt  may  be  proTed 
twice."  He  held,  therefore,  that,  in  taking  the  accounts  between  the  two 
estates,  the  biUs  dishonoured  were  to  be  excluded,  and  the  proof  confined  to 
the  balance  on  the  cash  account  only.  This  abstract  is  taken  not  only  from 
Mr.  Vesey's,  but  also  Mr.  Cooke's  report  of  this  case.  Cooke,  B.  L.  162. 
See  also  Bs  pmrte  Barie,  5  Ves.  833.  f  Ss  parte  BawiOH,  1  Jac.  274  ;  Bjp 
pmrte  htfwruU  2  D.  &  C.  199.t 

(44)  B»  parte  Blosham,  8  Ves.  531  (1803).  The  bankrupt  kept  an 
account  with  the  Bloxhams  as  his  bankers ;  in  the  course  of  which  they  ad- 
Tanced  money,  and  accepted  and  discounted  biDs  for  him ;  and  he,  firom  time 
to  time,  remitted  bills  to  them  drawn  by  him  and  accepted  by  others ;  these 
remittances  were  made  previously  to  the  bankruptcy,  some  before  and  some 
after  the  acceptances  of  the  bankers.  At  the  date  of  the  commission  the 
bankers  were  under  acceptances,  and  they  held  bills  so  remitted ;  neither  the 
acceptances  nor  the  bills  being  due.  On  petition,  Lord  Eldon  observing  that, 
**in  JBdr  parte  Ma^dweU,  Cooke,  B.  L.  157,  Loid  Thurlow  held  that  the  lia* 
bility  by  the  acceptance  was  a  good  consideration  for  the  promissory  note, 
and  permitted  the  proof,"  ordered  that  the  bankers  should  be  permitted  to 
prove  the  bills  upon  which  the  bankrupt's  name  appeared,  to  cover  their 
acceptances.    See  also  Boeanquet  v.  Dmdnumt  poet. 

But,  in  E*  parte  Ma^dwell,  the  party  who  wu  allowed  to  prove  had  taken 
up  his  own  acceptance. 
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borough  hel<],  that  Buch  of  the  bills  negotiated  by  either 
house  as  were  eventually  dishonoured  were,  in  taking  the 
accounts  between  the  two  houses,  to  be  totally  disregarded ; 
and  that  the  balance  of  the  cash  account  (in  which  aoeount 
bills  eventually  honoured  were  to  be  included  as  cash) 
should  be  proved.  (46) 

In  a  subsequent  ease  (but  prior  to  49  Geo.  III.  c.  121), 
where  the  creditor  upon  the  cash  account  had  negotiated 
bills  received  from  the  debtor,  to  an  amount  exceeding  the 
cash  balance,  and  both  parties  became  bankrupt.  Lord 
Eldon  allowed  the  cash  balance  to  be  proved  (46),  but 
withheld  the  dividend  until  the  estate  of  the  debtor  on  the 
cash  aoepunt  should  be  discharged  from  liability  in  re^eet 
of  the  bills. 

It  has  been  objected,  that  in  both  these  cases  double  proof 
was  allowed  (47).  In  a  subsequent  case.  Leach,  V.  C, 
held  that  the  bills,  negotiated  by  the  creditor  on  the  oash 
account,  represented  the  cash  balance,  or  so  much  thereof  as 
they  equalled  in  amount ;  and  that,  after  proof  of  the  bills, 
the  cash  balance  represented  by  such  bills  could  not  be 
proved  (48) ;  for,  if  it  were,  there  would  be  double  proof. 

(45)  Bspart0  WMtwr,  miff,  p.  436,  note  (4S). 

(46)  Rjfp^rf  Mtttt^t,  11  Vet.  404  (1805).  Palmer  had  received  fircw 
Willlamton,  in  cash  and  Irilla,  6424/.  9f.  Sii.,  and  WiUiamMm  had  leoened 
from  Palmer,  in  cash,  5824/.  19f .  Id,  Both  hecame  banknipt.  Palner  had 
negotiated  the  hiUs ;  some  of  which,  to  the  amoont  ^  10981.,  were  dkho- 
noured  hy  the  drawee ;  and  Pahner'a  aaaigneet  contended  that  the  amoont  of 
these  hiUs  should  he  deducted  frt>m  the  6424/.  9«.  3ii.,  which  wonM  redaee 
the  sum  received  hy  him  to  5326/.  9«.  34.,  making  a  haknee  of  498/.  lOt.  4dL 
ki  his  Ikvonr,  which  balance  they  oonteaded  they  were  entitled  to  prove  agaiait 
Williamson's  estate.  On  petition  to  pBe?ent  soch  proof.  Lord  Eldon,  €^ 
ordered  that  the  proof  of  the  498/.  lOt.  44l.  ahoiild  be  allowed;  but  that 
WiUiamson's  assignees  should  retain  the  dividenda  upon  snoh  pioof,  in  ovdsr 
to  exonerate  that  estate  from  any  demand  which  ought  be  made  in  reject 
of  the  billt,  which  should  have  been  taken  up  by  Palmer. 

(47)  2  Christ.  B.  L.  388,  ef  aeg.,  393,  a/ 107. 

(48)  Em  pmrie  JRmu/,  1  Glyn.  &  Ja.  224  (1822).  Read  accepted,  for  Ae 
accommodation  of  Lynn,  bills  to  the  amount  of  6444/.,  and  guarantied  debts 
of  Lynn  to  the  amount  of  773/. ;  and  Lynn  gave  Head  a  note  lor  160S/L  for  a 
particular  debt  dile  from  Lynn  to  Read,  and  three  bills Jbr  lOOO/L  each,  drawn 
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If  a  man  who  for  accommodation  of  the  drawer  has 
indaned  an  accepted  bill  be  compelled  to  take  it  up, 
he  may  sue  the  acceptor  (49),  or,  in  the  event  of  the 

by  Lynn  upon  Stalker ;  which  note  tnd  three  bOls  Read  neif^otiated,  and  they 
were  dishonoured*  Lynn  negotiated  Read's  acceptances,  and  became  bank- 
rupt, being  indebted  to  Read,  on  the  balance  of  the  cash  account,  in  the  sum 
of  3576/.,  indoding  the  1603/.  for  which  the  note  was  given.  Read's  accept- 
ances, and  Lynn's  debts,  and  Lynn's  note,  and  two  of  the  bills  drawn  on 
Stalker,  were  proved  under  the  commission.  Read,  bdng  insolvent,  oom- 
ponnded  with  his  creditors,  and  accordingly  paid  the  holders  of  his  accept* 
anees,  and  the  parties  whose  debts  he  had  guarantied,  nearly  1900/.  He 
then  petitioned  that  the  unpaid  bills  and  liabilities  should  be  excluded  firom 
both  sides  of  the  account  between  him  and  the  bankrupt ;  and  that  he  might 
prove  the  cash  balance,  and  the  difference  between  the  dividend  paid  by  the 
bankrupt's  estate  upon  the  bills  and  note  negotiated  by  Read  (on  which, 
putting  the  cash  account  out  of  the  question.  Read  was  primsrily  liable),  and 
the  composition  paid  by  Read  on  his  acceptances,  and  the  bankrupt's  debts 
(on  which  the  bankrupt  was  primarily  liable)  ;  and  it  was  contended  that  the 
case  was  within  the  principle  of  B»  parU  Waiktr  and  B»  parte  Bmri$,  (5  Yes. 
833,)  or,  if  not,  then  that  upon  the  principle  of  Bx  ptarte  Metealfe,  (ante, 
p.  438,)  the  petitioner  was  entitled  to  prove  the  cash  balance,  the  dividend 
being  retained  to  meet  what  should  be  overpud  by  the  bankrupt's  estate  on 
the  bills  and  note  negotiated  by  Read ;  or  to  prove  the  cash  balance,  upon  an 
andertaking  to  indemnify  the  bankrupt's  estate. 

Leach,  Y.  C,  said,  '^  It  is  not  necessary  to  refer  to  J&r  parte  Walker  and 
JBr  parte  Barie,  inasmuch  as  the  Act  of  49  Geo.  III.  has  introduced  a  new 
principle,  by  which  cases  of  this  sort  must  now  be  tried.  By  that  act,  a 
surety  paying  after  the  bankruptcy  of  the  principal,  can  only  prove  against 
the  estate  of  the  bankrupt  where  the  creditar  has  not  proved,  or  stand  in  the 
plaee  of  the  creditor  on  the  bankrupt's  estate  where  the  creditor  has  proved ; 
and  there  cannot  be  double  proof.  Try  the  case  of  the  accommodation  bills 
by  this  principle :  Read  accepts,  for  the  accommodation  of  the  bankrupt,  bills 
to  the  amount  of  6444/.,  which  remain  wholly  unpaid  at  the  time  of  the 
bankruptcy.  These  bills  are  all  proved  by  the  holders ;  and  if  Read  were 
now  to  pay  these  billB,  it  would  fonn  no  ground  of  further  proof ;  all  that 
Read  could  claim  would  be,  to  have  the  benefit  of  the  prooft  already  made 
upon  tliese  bills  against  the  estate.  IH^th  respect  to  the  cash  balance,  part  of 
it  is  represented  by  the  promissory  note  of  1603/. ;  and  the  residue  is  more 
tlian  covered  by  Stalker's  biUs,  which,  as  well  as  the  note,  have  been  proved 
against  the  baidcmpt's  estate,  by  the  holders  with  whom  the  petitioner  nego- 
tiated them,  and  the  debts  guarantied  by  the  petitioner  have  also  been 
proved."    Petition  dismissed. 

See  Sx  parte  Maeielyn,  1  Cox,  394. 

(49)  BetUe  r.  Baxter,  3  East,  177.    The  defendant,  a  retaQ  silversmith, 
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(51)  Ejf  pmrU  Lmtkeri,  13  Vek  179 ;  emirm,  Bm  pmU  WaeUHariM,  5 
Yea.  574. 

(52)  Em  parte  Maitkeww,  poti,  p.  441,  note  (53). 

JBr  parie  MankaU  amd  oiken,  1  Atk.  131.    Watkin  hmving  dealings  with 
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So,  if  a  bill  be  drawn  on  account  of  A.,  A.  may  be  en^ 
titled  to  stand  in  the  place  of  the  drawer.  Therefore,  if  a 
creditor  of  A.  draw  by  A/s  desire  upon  a  debtor  of  A.,  and 
the  drawee  accept  the  bill  on  account  of  A.,  and  become 
bankrupt,  the  drawer  may  prove  the  bill  under  the  ac- 
ceptor's commission,  and  if  A.  take  up  the  bill  he  is  entitled 
to  the  benefit  of  such  proof.  (53) 

If  an  acceptance  or  indorsement  for  the  accommodation 
of  a  trader  be  given  before,  and  renewed  after,  he  has  com- 
mitted an  act  of  bankruptcy,  such  renewal  is  a  continuation 
of  the  same  suretiship ;  and,  therefore,  if  a  commission  of 
bankruptcy  be  issued  against  him,  and  the  acceptor  or  in- 
dorser  afterwards  pay  the  bill,  he  (64)  will  be  entitled  to 


Gvway,  and  Garway  with  Hatton,  it  was  agreed  between  tbe  two  latter  that 
Hation  should  answer  such  biUs  as  Watkin  should  draw  on  him  on  Garway's 
account.  Watkin  drew  accordingly  on  Hatton  for  4000/.,  having  effects  in 
Garway's  hands  beyond  that  amount.  Hatton  accepted  the  bill,  though  he 
bad  no  effects  either  of  Garway  or  Watkin  in  hand ;  he  afterwards  refused 
payment,  and  Watkin  was  obliged  to  pay  the  bill,  and  proved  it  under  a  com- 
mission of  bankruptcy  issued  against  Hatton.  Hatton's  assignees  petitioned 
to  have  the  debt  expunged,  but  the  Chancellor  held  that  Watkin  was  entitled 
to  prove,  because  of  Ms  having  had  effects  in  Garway's  hands  beyond  the 
amount  of  the  bill.    Petition  dismissed. 

(53)  S»  parie  Maitkem,  6  Yes.  285.  Matthews  being  indebted  to  Garland 
and  Co.,  directed  CaldweU  and  Co.,  his  bankers,  to  give  an  order  to  Burton, 
Forbes  and  Gregory  (on  whom  they  drew),  to  accept  a  bill  to  be  drawn  by 
Garland  and  Co.  for  the  amount  of  their  debt.  The  bill  was  drawn  by  direc- 
tion of  Matthews  and  accepted  accordingly.  Before  it  became  due,  Caldwell 
and  Co.,  and  Burton,  Forbes  and  Gregory  became  bankrupt.  Garland  and 
Co.  proved  the  bill  under  the  acceptor's  commission,  but  afterwards  received 
the  whole  amount  of  the  biU  from  Matthews;  on  which  the  proof  was 
expunged ;  and  on  petition  that  it  might  be  restored  for  Matthews'  benefit,  it 
appearing  that  Matthews  had  effects  in  the  hands  of  Csldwell  and  Co.  beyond 
the  amount  of  the  bill,  and  that  he  had  given  them  credit  for  that  amount, 
the  proof  was  ordered  to  be  reinstated. 

(54)  Stedman  v.  MaHinnamif  13  East,  127 ;  and  vide  8.  C.  12  East,  664. 
On  5th  of  January,  1807,  the  plaintiff  accepted  a  bill  for  the  accommodation 
of  the  defendant,  the  drawer,  which  became  due  on  the  19th  of  March,  when 
it  was  dishonoured.  On  the  18th  of  March,  1807,  a  docket  was  struck 
against  the  defendant,  and  on  the  21  st  a  commission  of  bankrupt  was  issued, 
which  was  superseded  on  the  15th  of  April.    A  meeting  of  the  defendant's 
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prove  the  amount  under  sach  oonuniBBion ;  though,  before 
the  renewal  of  the  aooeptance,  he  had  notice  of  such  act  of 
bankruptcy  having  been  committed. 

Nor  will  the  case  be  varied  in  principle,  by  the  circum- 
stance of  the  holder  (tf  the  first  bill  having,  before  the  re- 
newal, given  time  to  the  person  for  whose  aoomnmodation 
the  acceptance  or  indorsement  was  lent ;  nor  by  that  of  an 
additional  name,  as  that  of  an  indoraer,  having  been  lent 
upon  the  second  bill. 

If  nuwe  than  one  of  the  persons  liaUe  on  account  of  the 
non-acceptance  or  non^yment  of  a  bill  or  note  become 
bankrupt,  the  holder  may  prove,  under  the  separate  com- 
mission of  each,  the  full  (55)  amount  of  the  money  due  to 

creditors  wu  then  held,  when  time  tm  given  him  to  pay  his  debts  hj  instal- 
ments. On  the  9th  of  Juie,  18<N^,  the  plaintiir  aoeepted  a  seeond  bill  for  the 
defendaat,  in  order  to  take  19  the  fonner  one,  lor  the  same  smn  with  the 
wWirtsw  of  interest  and  stamp :  and  te  indonamant  of  a  tfainl  penea  w« 
lent  aa  an  additioMl  seenritj,  whidi  was  le^auad  by  the  holden  of  the  for- 
mer bin.  On  the  6th  of  Angust,  1807,  a  valid  fommissh>n  was  issued  against 
the  dfCrndant,  founded  oo  an  act  of  bankniptcy  committed  in  the  praeeding 
March.  The  seeo»d  UU  became  dne  on  the  12th  of  September,  1807,  when 
the  phnntiff  paid  it  The  trst  dividend  under  the  eosunissioB  was  dedand 
and  made  on  the  6th  of  Angost,  1808.  On  the  4th  of  Septeasber,  1S89,  the 
defendant  obtained  his  certificate.  In  sn  actioB  far  money  paid,  the  banh- 
niptcy  and  certificate  being  pleaded,  a  Tcrdietwas  fiwnd  lor  the  plaintiff,  sdb- 
ject  to  the  opinion  of  the  Court,  as  to  whether  the  oertiflcate  was  a  dischaige. 
The  Court  (Le  Blanc,  J.,  mkmnit)  held  that  the  second  aoeaptanoe  was  a  eon* 
tinnation  of  the  same  snretiship,  whidi  was  created  by  the  first ;  and  that  at 
such  suretiship  commenced  before  any  act  of  bankraptey  conmutted,  and, 
consequently,  before  the  plaintiff  could  have  any  no^ee  of  sodi  act,  the  plam* 
tiff  might,  by  49  Geo.  III.  e.  121,  s.  8,  have  proved  hoa  demand  under  the 
commission,  and,  therefore,  the  certificate  was  a  bar.  Poatea  to  the  de- 
fendant. 

(55)  B» pmi9  WUdmam,  1  Atk.  109;  2  Ves.  115.  ^ildman  held  bllb 
drawn  by  Bnckle  and  accepted  by  Vanb^ik:  YanhyBk  fidled,  and  asnde  a 
composition  with  his  creditors,  and  Budde  became  bankrapt.  Wfldmaa, 
having  received  nothing  under  Vaohylik's  composition,  proved  his  whole  ddit 
under  Buckle's  commission  s  but  before  any  dividend  was  made  he  reoeifcd 
2».  6d.  in  the  pound  out  of  Vanhylik's  eatste.  Buf±le's  assignees  than  con- 
tended that  he  ought  to  deduct  the  2«.  6d.  in  the  pomid  oat  of  his  piooi;  and 
take  a  dividend  upon  the  balance  only:  but  Lord  Hardwidte  held,  that  as  tha 
whole  sum  waa  dne  when  he  proved  his  debt,  and  the  ifividend  and  campo- 
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him  upon  the  bill  or  note  at  the  time  he  makes  his  proof, 
and  receiYe  dividends  under  each  upon  the  sums  proved, 
until  he  shall  in  the  whole  have  received  such  amount. 
But  after  the  (56)  receipt  (or  even  the  declaration), 

tition  would  not  amount  to  20«.  in  the  pound  upon  bis  debt,  he  was  entitled 
to  a  dividend  upon  his  whole  debt ;  and  per  Lord  Hardwicke, "  In  cases  of 
bills  or  notes,  where  there  is  a  drawer,  and  perhaps  several  indoraers,  suppose 
two  of  these  persons  become  bankrupts,  the  holder  may  prove  his  wMe  dM 
under  each  commission,  and  is  entitled  to  receive  satisfaction  out  of  both 
estates,  according  to  the  dividends  to  be  made,  until  he  has  received  satisfac- 
tion for  his  whole  debt :  for  he  has  a  double  security,  and  it  is  neither  law  nor 
equity  to  take  it  from  him.  But,  if  before  the  bankruptcy  of  one  he  had  re- 
ceived payment  of  part  from  the  other,  he  could  only  have  proved  the  reddae 
under  the  latter  banknqitcy,  as  the  form  of  proving  his  debt  shows,  because 
no  more  would  remain  due  to  him."  To  the  same  effect  are  the  cases  of 
Bspmit  Rayd,  and  Bx  parte  Bennett,  dted  2  Yes.  114. 

And  see  Cooke's  Bankrupt  Laws,  170.  f  As  to  the  necessity  for  election, 
where  the  same  person  ia  liable  in  different  capacities  on  a  bill  or  note,  eg., 
aa  an  individual,  and  also  as  member  of  a  firm,  see  post,  p.  451. 

(56)  See  Bs  parte  Wildman,  aitte,  p.  442. 

Cooper  V.  Peppe,  1  Atk.  106.  The  holders  of  notes  drawn  by  Reeves,  and 
payable  to  Andree,  accepted  6f .  in  the  pound  from  Andree ;  and  Reeves  having 
become  bankrupt,  the  question  vras,  whether  they  might  prove  the  whole  debt 
under  his  commisflion ;  and  Lord  Hardwicke  held  they  could  not,  but  that  the 
6«.  in  the  pound  must  go  in  discharge  of  so  much  of  the  debt,  and  they  could 
ouly  prove  the  remainisg  lit.  The  same  point  was  ruled  in  Baf  parte  Bpewiek, 
2  P.  Williams,  89 ;  and  Bx  parte  L^bvre,  2  P.  Williams,  40». 

Bx  parte  Bopal  Bank  qf  Scotland  in  re  Stein  and  Cb.,  2  Rose,  127 
(February,  1815).  The  Royal  Bank  of  ScotUmd  hdd  bills  of  Stein  and  Co., 
accepted  by  Kensington  and  Co.,  to  the  amount  of  58,000/.  Kensington  and 
Co.  became  bankrupts,  and  the  Scotch  Bank  proved  under  the  commission  to 
the  extent  of  40,000/.  Januaiy,  1813,  a  commission  having  issued  against 
Stein  and  Co.,  they  entered  a  claim  for  the  58,000/.,  but  they  had  not  then  an 
affidavit  of  the  debt.  February  6th,  an  affidavit  of  the  debt  was  made ;  Fe* 
bmary  13th,  a  dividend  of  6f.  in  the  pound  was  declared  undet  Kensington's 
commission,  and  that  dividend  was,  without  the  knowledge  of  the  Scotch 
Bank,  paid  to  their  agent ;  March  27th,  (the  first  meeting  after  Felnmary  6th,) 
the  Scotch  Bank  claimed  to  prove  the  58,000/.  under  Stein  and  Co.'s  com- 
mission. The  assignees  insisted  they  should  deduct  the  dividend  paid  under 
Kensington's  commission,  and  the  commissioners  thought  them  bound  so  to 
do.  On  petition.  Lord  Eldon,  C,  though  reluctantly,  thought  the  commis- 
sioners right.  The  only  cases  to  the  contrary  were  in  Gibson  and  Johnson's 
bankruptcy,  where  the  claim  was  improperly  rejected,  and  the  proof  was 
allowed,  according  to  what  was  the  rig^t  at  the  time  of  the  daim. 
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(57)  of  a  dividend  under  one  commission,  he  cannot  prove 
under  any  of  the  rest  more  than  the  sum  remaining  due 
afler  deducting  such  dividend ; 

Unless  he  offered  to  prove  before  any  such  dividend,  and 
his  claim  were  improperly  disallowed ;  for,  then  his  right 
will  stand  as  it  was  when  the  claim  was  nuide.  (58) 

But  making  a  claim,  if  it  be  not  sufficiently  supported  at 
the  time,  will  be  of  no  avail.  (58) 

Where  property  of  a  bankrupt  is  holden  by  a  creditor  as 
a  security  for  his  debt,  it  will  either  be  sold,  the  proceeds 
deducted  from  the  debt,  and  proof  made  for  the  residue  (59) ; 
or,  if  the  creditor  insist  upon  proving  his  whole  debt,  he 
must  give  up  the  security  for  the  benefit  of  the  creditors  at 
large.  (60) 

Where  a  bill  or  note,  indorsed  by  the  bankrupt*  is  given 
by  him  to  his  creditor,  prima  facie  the  property  is  in  the 
creditor ;  the  indorsement  is  evidence  that  the  bill  or  note 
was  given  not  as  a  security,  but  as  payment.  (61) 

But  this  circumstance  is  not  conclusive.  (62) 

See  Cooke's  Banknipt  Laws,  170.  fBut  ^«r«,  whether  he  should  not  now 
he  admitted  to  pnttft  for  the  whole,  where  there  are  other  parties  to  the  hill 
who  would  he  entiUed  to  stand  in  his  place  on  paying  it,  under  6  Geo.  IV. 
c.  16,  s.  52,  mUe,  p.  424  ;  and  see  Bs  parie  De  Tutet,  I  Rose,  lO.f 

(57)  Bx  parte  Le«r$,  6  Ves.  644.  Leers  was  holder  of  a  biU  which  had 
been  drawn  upon,  and  accepted  by,  persons  at  Hambro',  and  indorsed  by  the 
payees  to  Pierre  de  Ruesnas  at  Hambio',  and  by  him  to  Leers.  It  was  pro- 
tested for  non-payment.  A  commission  issued  against  the  payees,  and  the 
acceptors  and  last  indorser  were  also  made  bankrupts.  Leers  had  the 
amount  of  the  bill  claimed  against  the  estates  of  each  of  the  last-mentioned 
parties,  according  to  the  due  course  at  Hambro',  and  a  dividend  was  dedared 
of  each  estate.  He  had  not  received  any  part  of  either  of  these  dividends  ; 
and  the  question  was,  whether  he  might  prove  the  whole  hill  against  the  estate 
of  the  payees  ?  Lord  Eldon,  after  hearing  that  the  practice  (the  principle  of 
which  he  doubted)  was  against  such  proof,  ordered  that  these  dividends  should 
he  deducted. 

(58)  See  Bx  parte  T^e  Royal  Bank  qf  Scotland,  ante,  p.  443. 

(59)  19  Ves.  231. 

(60)  Bx  parte  Orove,  1  Atk.  105. 

(61)  19  Ves.  231.     Bx  parte  Rufford,  poet,  p.  446. 

(62)  19  Ves.  231.    Bx  parte  Baldwin,  pott,  p.  446. 
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The  indorsement  might  have  been  made  merely  to  enable 
the  creditor  to  obtain  payment  from  the  other  parties  with- 
out giving  him  any  demand  upon  the  bOl  or  note  against 
the  indorser.  (63) 

In  such  case  the  bill,  though  indorsed  by  the  bankrupt, 
will  be  sold  (64) ;  or  delivered  up  for  the  benefit  of  the 
creditors  at  large. 

So,  where  a  debtor  executes  a  mortgage  to  his  creditor 
for  securing  the  debt,  and  remits  him  bills,  some  with,  and 
others  without  the  debtor's  indorsement  thereon ;  the  infer- 
ence is  that  the  bills  indorsed  are  remitted  as  securities.  (65) 

So,  if  a  bill  be  indorsed  and  remitted  by  the  indorser  for 
the  purpose  of  enabling  the  remittee  to  raise  money  thereon, 
the  property  in  such  bill  is  not,  as  between  the  parties, 
transferred  by  such  indorsement :  such  bill  in  the  hands  of 
the  remittee  will  be  a  security  for  any  debt  due  to  him  from 
the  indorser.  (66) 

If  it  do  not  appear  that  the  bill  was  given  as  a  security, 
the  proof  should  be  made  on  the  bill,  not  on  the  debt ;  for, 
of  the  debt,  it  is  considered  as  payment  jpro  tanto.  (67) 

It  seems,  however,  to  be  of  frequent  occurrence  under 
these  circumstances  to  prove  the  debt  and  exhibit  the  bills 
as  securities  (68)  (69)  (70) ; 


(63)  19  Ves.  231,  232,  233. 

(64)  Bx  parte  Baldwin,  cited  19  Yes.  230;  and  see  n.  (73).  When  the 
hOl  is  so  lold  the  vendee  will  not  he  allowed  to  prove  against  the  bankrupt ; 
for,  an  indorsee,  who  became  snch  after  a  commission  issued  against  a  party  to 
the  bill,  can  prove  under  such  commission  no  more  than  the  holder  of  the  bill 
at  the  time  of  the  bankruptcy  could  have  proved  thereon  (Bx  parit  Deey,  2 
Cox,  423)  ;  m  this  case  the  holder  at  the  time  of  the  bankruptcy  could  have 
proved  nothing  upon  the  bilL 

(65)  Ss  parte  BiUdwin,  19  Yes.  231,  232.  Lord  Eldon  appears  to  have 
concuired  with  the  dedsion  in  Ex  parte  Baidwin^  suppoung  it  to  have  been 
such  as  is  mentioned,  19  Yes.  231 :  but,  according  to  Mont.  New  Decisions  in 
Bankruptcy,  68,  n.,  all  the  bills  vrere  indorsed  by  the  bankrupt. 

(66)  19  Yes.  232. 

(67)  Bx  parte  Twoffood,  pott,  p.  447. 

(68)  Ex  parte  Twogood,  poet,  p.  447. 

fBx parte BrmukiU,2U.  Si  k.  22a.   Brunskill advanced  money  to  Bentley 
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Bot  SQch  infomuJity  will  not  be  allowed  to  prejudice  the 
rights  of  the  other  creditors. 

Where,  therefore,  under  these  circumstances,  the  debt 
is  proved,  and  bills  exhibited  as  securities,  if  the  amount  of 
one  or  more  of  the  bills  be  wholly  paid,  either  by  other 
parties  (68)  (70),  or  partly  by  other  parties  and  partly  by 
the  estate  of  the  bankrupt  (69)  ;    such  amount  will  be 

mod  Co^  tlie  bukniptg,  on  •■  agreement  that  the  latter  iboald  indorw  to  Um 
bills  of  third  penons.  They  indorsed  to  him  biUs  to  the  amoont  of  7047iL, 
and  at  the  time  of  the  bankruptcy  4468/.  was  due  to  him,  for  which  he  proved, 
exhibiting  the  biDs  as  a  security.  Subsequently  some  of  these  bills  to  the 
amount  of  945/.  were  paid  by  other  parties  to  them.  The  Court  of  Reriew 
held,  that  the  proof  aa  to  the  hills  paid  was  to  be  expunged:  that  if  the  bilh 
had  been  merely  pledged,  they  must  have  been  sold  or  given  up ;  and  that 
the  circumstance  of  their  being  indorsed  did  not  enable  the  party  to  prove  and 
retain  them,  and  receive  payment  of  them  alhmde. 

Bxptari€  Bmnkf^  1  De  O.  69.  Pritehaid  and  Co.,  the  baakmpta,  banked 
with  the  Bank  of  Liverpool,  and  indorsed  and  paid  in  bills.  The  pablie 
officer  of  the  bank  proved  for  3840/.  6a.,  being  57/.  3«.  for  commission, 
and  the  rest  for  principal  and  interest  on  twenty-eight  bills  and  notes,  some 
of  which  were  overdue.  A  dividend  of  7t.  6<2.  was  dedared;  but  in  Uie 
interval  six  of  the  billB,  amounting  to  448/.  8«.  1d,^  had  been  paid  in  fril  by 
the  other  parties  to  them ;  two  others  were  paid  in  foU  before  payment  of  the 
dividend.  The  assignees,  on  application  for  the  dividend,  claimed  to  dedoot 
from  the  proof  the  amount  of  the  bills  so  paid ;  but  it  was  arranged  the 
dividends  should  be  paid  vrithout  prejudice  to  the  right  of  the  assignees  to 
call  on  the  bank  to  refund ;  and  on  their  petition,  the  chief  judge  of  the 
Court  of  Review  thought  each  bill  must  be  treated  aa  a  separate  debt,  and 
directed  the  proof  to  be  reduced  retrospectively,  and  a  proportionate  part  of  the 
dividend  in  respect  oi  the  paid  bills  refunded.  But  see  aiaer^  where  one 
member  of  a  firm  only  gives  the  security.   Bs  part€  Admmp  3  M.  &  A.  157.t 

(69)  Bm  parte  B^jfML,  1  Glyn  &  Ja.  41.  Hanoodks  and  Knight  proved 
a  debt  of  1517/.  2«.  2d.  under  a  oommiKion  against  Geoige  and  Thoaoas 
Wood,  exhibiting  as  securities  two  promissory  notes,  and  a  biU  te  600I. 
drawn  by  the  bankrupts,  payable  to  their  own  order,  and  indorsed  by  them 
to  Hancocks  and  Knight.  The  acceptor  of  that  bill  afterwards  became  bank- 
rupt, and  Hancocks  and  Knight  proved  the  bill,  and  received  15a.  in  the 
pound  under  his  commission.  They  also  received  under  Wood's  commisajoa 
5«.  in  the  pound  on  the  whole  of  their  proof.  On  petition  by  Wood's  assignees 
to  have  the  proof  of  the  debt  reduced  by  expunging  the  proof  of  the  600/.  on 
which  Hancocks  and  Knight  had  received  20«.  in  the  pound,  Leaeh,  V.  C, 
said,  "  The  proof  ought  not  to  be  expunged ;  but,  considering  that  the  hill 
having  the  bankrupt's  name  upon  it  could  not  be  sold  as  a  general  aecority 
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deducted  from  the  pitxtf,  ao  that  dividends  will  be  paid  on 
the  residue  only. 

And  where  the  bill  is  paid  partly  by  other  parties  and 
partly  by  the  estate  of  the  bankrupt,  whatever  the  creditor 
may  afterwards  receive  upon  it  from  the  other  parties  he 
will  receive  in  trust  for  the  assignees.  (70) 

So,  on  the  other  hand,  where  a  bill  deposited  is  not  sold, 
but  the  whole  debt  is  proved  and  the  bill  exhibited  as  a 
security,  such  informality  will  not  be  allowed  to  prejudice 
the  rights  of  the  other  creditors ;  and,  therefore,  whatever 
sums  are  from  time  to  time  received  from  other  parties  to  the 
bill  will  be  deducted  from  the  proof,  and  the  dividends  paid 
<m  the  residue  only ;  although  the  bill  be  not  th&k  wholly 
satisfied.  (71) 

for  the  whole  deM,  it  most  be  taken  as  in  payment  of  the  particnlir  sum  of 
fOM.,  and  HaneockB  and  Knight  most  be  restrained  from  receiving  further 
dividends  on  that  sum."    Ordered  accordingly. 

(70)  BjfparitBmn,  2  Boee,  55.  Aspinwall  proved  a  debt  of  2772/.  7f.  9d, 
under  a  commiaaion  against  Moulson,  exhibiting  as  security  four  bills  indorsed 
by  Moulson,  and  amounting  together  to  2681/.  7t.  When  the  first  dividend 
was  declared,  Aspinwall  had  received  the  full  amount  of  one  of  the  bills  from 
the  aoeeptoTy  and  dividends  to  the  amount  of  ISt.  M,  in  the  pound  from  the 
estates  of  two  of  the  parties  to  another  of  the  bills.  Moulson's  first  dividend 
was  4t.  in  the  pound.  AspinvraU  petitioned  for  payment  of  a  dividend  on 
the  reaidue  of  his  proofr,  deducting  only  the  amount  of  the  btll  which  had 
been  paid  in  fidl ;  which  vras  ordered.  Whereupon  the  assignees  petitioned 
that  Aapinwall  might  be  restrained  from  proceeding  under  that  order,  that 
the  proof  might  be  expunged ;  or  that,  upon  payment  of  the  residue  of  the 
bill  on  which  dividends  had  been  received  from  other  parties,  the  proof  might 
be  reduced  to  the  sum  which  would  then  remain  due,  and  that  the  assignees 
might  have  the  benefit  of  AspinwaU's  proofr  against  the  other  parties  to  that 
bin.  Lord  Bldon  appears  to  have  held,  that  if  the  assignees  paid  the  residue 
of  the  bill  on  which  AspinwaU  had  received  dividends  from  the  other  parties, 
he  would  be  a  trustee  for  them  in  respeet  of  any  further  sum  which  he  might 
receive  from  the  other  parties  to  that  bill ;  and  if  AspinwaU  had  received  the  divi- 
dends under  the  former  order,  there  was  no  doubt  the  Court  had  authority  to 
recall  them. 

fThat  the  Court  cannot  compel  a  creditor  to  refond  dividends  to  the 
assignees  where  the  amount  of  a  bill  has  been  paid  by  other  parties  after  the 
payment  of  the  dividends,  see  S»  parte  Cerr,  3  M.  &  A.  64 ;  but  we  Bs parte 
HeraJby,  anie^  p.  446.t 

(71)  Bs  parte  Two^ood,  19  Yes.  229.    Richard  and  Bdvrard  Lee  proved  a 
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If  a  bill  or  note  be  holden  by  a  creditor  as  a  collateral 
security  for  the  payment  of  a  debt  less  in  amount  than  the 
bill  or  note,  he  may  prove  the  full  amount  of  such  bill  or 
note  against  all  the  parties  liable  thereon,  except  the 
debtor  (72)  ;  but  he  must  not  receive  more  than  the  actual 
debt. 


debt  of  8007/.  under  a  commission  against  Crossley,  exhibitiDg  as  Mcniities 
bills  they  had  received  firom  Crossley,  indorsed  by  him,  for  7999/.  Before 
any  dividend,  they  received  from  other  parties  the  amount  of  two  of  the  bills ; 
which  amount  they  deducted  when  the  first  dividend  was  declared.  They 
afterwards  received  the  full  amount  of  three,  and  dividends  from  the  estate  of 
other  parties  to  others  of  the  bills ;  and  also  three  dividends  from  the  estate 
of  Crossley.  Crossley's  assignees  petitioned  that  the  proof  might  be  reduced 
to  the  sum  remaining  due,  after  deducting  what  had  actually  been  reeeired  in 
respect  of  the  bills ;  and  that  they  might  retain  the  amount  of  the  dividends 
overpaid ;  contending  that  the  bills  were  deposited  in  the  nature  of  a  pledge, 
and  that  they  ought,  therefore,  to  have  been  sold,  and  the  produce  deducted, 
and  proof  made  for  the  residue.  The  Lees  admitted  that  such  of  the  bills  as 
had  been  paid  in  full  must  be  deducted  from  the  proof;  but  they  contended 
that,  upon  the  residue  of  the  proof,  they  were  entitled  to  receive  dividends 
till  20«»  in  the  pound  should  be  paid.  Lord  Eldon,  C,  said,  **  The  qnestioB 
is,  whether  the  bills  were  or  were  not  deposited  as  securities.  Where  pro- 
perty of  a  bankrupt  is  deposited  as  a  security,  it  must  be  sold,  and  the  produce 
deducted,  and  proof  made  for  the  residue ;  but,  these  bills  being  indorsed  by 
the  bankrupt,  are  primd/aeie  the  property  of  the  Lees,  and  the  proof  should 
have  been  made  upon  the  bills.  The  indorsement  is  primd  facie  evidence 
that  the  bills  were  not  given  as  a  security,  and  it  is  for  the  assignees  to  prove 
that  the  object  was  security.''  Afterwards,  Lord  Eldon  being  satisfied,  finom 
affidavits  on  the  part  of  the  Lees,  that  the  bills  were  not  given  as  a  security, 
dismissed  the  petition. 

(72)  Ex  parte  King,  Cooke's  B.  L.  156.  Davies  gave  his  note  for  5001. 
to  Turner  and  Toye,  expressed  to  be  for  value  received,  but,  in  fMst,  for  their 
accommodation,  and  they  being  indebted  to  King  in  300/.  indorsed  this  note 
to  him,  to  enable  him  to  raise  that  sum.  Turner  and  Toye,  and  Davies  after- 
wards, became  bankrupt :  and  on  petition,  King  was  allowed  to  prove  the 
whole  amount  against  Davies's  estate,  and  to  receive  dividends  not  exeeediiig 
300/. 

Ex  parte  CroeeUy,  Cooke's  B.  L.  157.  3  Bro.  Ch.  Cas.  237.  Hartley 
being  indebted  to  Crossley  in  147/.  10«.  gave  him  a  bill  for  200/.  which  had 
been  drawn  on  Livesay  and  Co.  by  a  partner  in  that  house,  payable  to  Hart- 
ley's order.  The  bill  was  accepted,  but  afterwards  dishonoured.  livesay 
and  Co.  became  bankrupts ;  but,  before  a  commission  issued.  Hartley  paid 
Crossley  110/.  10«.  in  part  of  his  debt.    It  appearing  that  Livesay  and  Co. 
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Against  the  debtor  he  can  prove  no  more  than  the  actual 
debt.  (73) 

Where  a  bill  is  holden  by  a  creditor  as  a  collateral  secu- 
rity for  a  debt  payable  with  interest,  he  may  receive,  under 
commissions  against  other  parties  than  the  debtor,  dividends 
to  the  amount,  not  only  of  the  debt,  but  of  the  interest  up 
to  the  time  of  full  payment  of  the  debt.  (74) 

The  creditor  may  prove  the  fuU  amount  of  the  bill  against 
a  party,  who  merely  lent  his  name  for  the  debtor^s  accom* 
modation.  (75) 

had  lent  this  bill  to  Hartley,  the  commissionen  refused  to  allow  Crossley  to 
prove  under  livesay's  commission  more  than  the  balance  of  46/.  remaining 
dne  to  him  from  Hartley.  But,  on  petition,  the  ChanceUor  ordered  the  proof 
to  be  admitted  for  the  whole  200/.,  and  dividends  to  be  received  until  the 
petitioner  should  be  satisfied  the  46/.  Bjp  parU  King  was  relied  on.  f  8.  P., 
Bx  parte  Fere,  2  M.  &  A.  123.t 

See  also  Bxpari§  Bloskam^  6  Ves.  449,  in  which  Lord  Eldon,  C,  said,  "  I 
looked  upon  it  as  settled  that  you  cannot  hold  the  paper  of  the  bankrupt,  and 
prove  beyond  your  actual  debt  upon  it ;  but  that  you  may  have  the  paper  of 
third  persons,  those  persons  being  indebted  to  your  debtor  in  more,  and  you 
may  prove  to  the  whole  amount,  not  exceeding  20«.  in  the  pound  upon  the 
original  debt/'    f  And  see  Bx  parte  Phillipe,  M.  D.  &  D.  232.t 

(73)  Vide  Bx  parte  Bloxkam,  eupra,  and  Cooke's  B.  L.  p.  156. 

(74)  Bx  parte  Martin^  2' Rose,  87  (1814).  Martin  proved,  under  a  com- 
mission against  Sharpe  and  Sons,  a  debt  of  56/.  4«.  8<f.,  for  which  he  held, 
amongst  other  securities,  a  bill  for  2450/.,  accepted  for  Sharpe  and  Sons' 
accommodation.  He  afterwards  proved  that  bill  under  a  commission  against 
the  acceptors.  On  the  12th  of  March,  1814,  when  the  first  dividend  under  the 
aooeptoTs'  commission  was  declared,  the  principal  of  the  debt  from  Sharpe  and 
Sons  to  Martin  was  reduced  to  14/.  4«.,  and  Martin  was  paid  a  dividend  on 
the  proof  of  the  bill  to  that  amount ;  but  he  claimed  to  receive  dividends  to  the 
fbrther  amount  of  86/.  for  interest  up  to  that  day ;  and  on  petition  for  payment 
of  such  interest,  he  insisted  that  he  was  entitled  to  interest  up  to  the  day  of 
the  dividend,  until  which  time-  the  debt  was  unliquidated ;  that  the  bill  had 
been  deposited  as  a  security  for  principal  and  interest,  and  he  was  entitled  to 
avail  himself  of  it  for  his  full  and  complete  indemnity.  The  assignees  of  the 
acceptors  contended  that  interest  could  not  be  allowed  further  than  up  to  the 
date  of  the  commission  against  Sharpe  and  Sons,  or,  at  the  most,  up  to  the 
date  of  the  commission  against  the  acceptors.  Lord  Eldon  made  an  order  for 
the  payment  of  the  interest  up  to  the  day  of  the  dividend ;  but  offered,  as  it 
was  a  new  case,  to  rehear  the  petition.  Whether  he  did  so  or  not  does  not  appear. 

(75)  Vide  Bx  parte  King,  and  Bx  parte  Cfroetleg,  aide,  p.  448,  n.  (72). 
See  also  Cooke's  B.  L.  5th  edit.  p.  156. 
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1-:  iz*-tL  a  III  I  rill  :i  eoodb^  a  gBimitff  fin*  the  buyer 
xk  :-^  -  ^^tf  ^.IrfT.  w  sKsarkr  for  the  payment  of  tbe 
mpr,  a  \£L  cr  Mce  «■  wUdi  flndi  guarantee  is 
:ue  f^Itir  ^Z  »:«  be  onitkd  to  pto?e  under  a  corn- 
it  vvoR  ^jip  !■■■  Ill  lo  a  gnatcr  amount  than  he 
7r-.<^?  lesjBS  iw  ^iiiihiwi,  viz.,  the  sum  remaining 
zje  xr  i]:tf  r^*^ :  f7«  the  eontiaet  bong  immediate 
b^cvYw  i2«  ^Ctr  Mi  ihe  gWMtee,  the  hitter  will  be 
^.c2^;•il:^^•£  »>  ^caz»£:=%?  in  the  same  situation  aa  the  pur^ 
r«:jser.  ici  -rrzr^asi  z :  tie  benefit  of  all  paymoits  by  whidi 

A  ;.*:r5i.c  2i.t»r.--j:  a  yim  and  seroal  eeenrity  for  the 
ia^«;  iftrcc  t^t  ir^:u  h  ehher  as  a  joint  or  a  several  secu- 
n:T^  b<rt  3«:c  a$  S:di :  he  is  booBd  to  deeU  (77) 

H:erv!>.nf.  k'  t-si.^  cr  more  partneis  make  a  joint  and 
3*?'^'?!^  precipe*.  CT  &.:e,  the  holder  may  prove,  under  a 
cv'ciL-iss^Q  JC3iz:>4  (hem,  either  against  their  joint  estate 
or  i«:a^:a$s  th?e  separate  estates  of  each;  but  he  cannot 
prcwe  a^^ai^sl  Kxh. 


:^'  Es  f€ri9  mtmdgr.  m  rt  WlO^iB  vl8I9);  Bw^  381.  Kearns  was 
MboMit  to  bay  cvixb  q£  KftMier.  V«s  Scader  reqprad  aone  penoo  to  beeone 
9cc«nc>  int  tbtr  pnce«  W  Jims  caoseotcd,  aad  Boder  npptted  goods  to  the 
aiuottttCQCiOSL.aBaWuliasbcc»neap«rt7toiastotbaiaiiioii]i^  VilUtU 
sftcmds  a^rc««i  viih  Endcr  to  hfrof  lecuriiy  for  more  goods.  Goods  to 
the  amouBt  oi  A^t^^L  vcre  sai|»ptied,  lad  WQhtts  boeune  party  to  other  bOls 
lo  that  aBkouAC.  Further  goods  vcre  anpplicd,  and  WHlatts  became  party  to 
other  bais,  WiUatts  became  haakrapt,  aad  Reader  held  in  his  hands,  of  the 
hiUs  to  giTca  by  WUIatts,  the  amoant  of  6141:  The  debt  from  Kearas  to 
Reader  was  reduced  to  393/. ;  aad  whether  Reader  shoold  prove  for  thai  sun 
or  for  the  614/.  was  the  quertioa.  The  commitrioaers  thought  him  entitled 
to  prove  for  the  393/.  only ;  aad,  on  petition,  Leadi,  Y.  C,  thong^t  them 
right.  ^  U  WiUatts,  at  the  reqoest  of  Kearas,  and  without  any  oommimica- 
tioa  with  Reader*  had  pat  his  name  to  the  Inlls  and  delivered  them  to  Keams, 
and  Kearns  had  delivered  them  to  Reader  as  a  aeeurity.  Reader  would  have 
been  entitled  to  prove  the  foil  amount,  and  to  receive  dividends  till  his  debt 
was  paid ;  but,  as  the  transaction  hero  was  immediately  between  Reader  and 
WiUatts,  it  was  the  same  as  if  WillatU  had  been  the  purchaser  of  the  goods; 
and  then  the  proof  against  his  estate  could  not  exceed  what  remained  dne  for 
the  goods."  Petition  dismissed. 
(77)  2  Glyn  &  Js.  b,  6. 
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If  two  of  the  members  of  a  firm  of  five  carry  on  a  dis- 
tinct trade  in  partnership,  and  accept  a  bill  drawn  upon 
them  by  the  firm  of  five  (78)  ;  or  if  the  firm  of  five  accept 
a  bill  drawn  upon  them  by  the  firm  of  two  (79) ;  the  holder 
wiD  be  entitled  to  prove  against  the  estates  of  both  firms, 
if  he  took  the  bill  without  notice  of  the  connection  between 
the  parties. 

But  where  a  single  individual  is  liable  upon  a  bill  or  note 
in  several  characters,  viz.,  as  an  individual  and  as  a  member 
of  a  firm,  the  holder  will  not  be  allowed  to  prove  against 
the  joint  estate  and  also  against  the  separate  estate  of  such 
individual  (80),  although  the  individual  were  a  distinct 

(78)  B^t  parte  Adam,  in  re  Cooke  (Aug.  1813) ;  2  Rose,  36.  Five  persons 
traded  under  the  firm  of  Cooke  and  Co.,  and  two  of  them  under  that  of 
Harrison  and  Gosa.  Cooke  and  Co.  drew  a  bill  upon  Harrison  and  Goss, 
which  they  accepted ;  and  Adams,  having  taken  it  without  any  knowledge  of 
any  connection  between  the  houses,  and  both  houses  having  become  bank- 
rupt, he  insisted  that  he  had  a  right  to  prove  it  against  both  estates.  Lord 
Bldon,  C,  was  of  that  opinion,  and  ordered  accordingly. 

(79)  Em  parte  La  Foreet  (April,  1797),  Co.  B.  L.  251,  5th  edit.  Whin- 
cop,  Griffin,  Corson,  and  Gordon  carried  on  the  business  of  soap-makers,  under 
the  firm  of  Whmcnp  and  Grifiln,  at  Brentford ;  and  Corson  and  Gordon  carried 
OB  the  business  of  turpentine-manufacturers,  in  partnership,  also  at  Brentford. 
Petitioners  discounted  for  Corson  and  Gordon  a  bill,  drawn  by  Corson  and 
Gordon  upon  and  accepted  by  "  Whincup  and  Griffin,  soap-manufacturers.  Old 
Brentford.'^  Lord  Longbborough  ordered,  that  if  the  petitioners  knew  that 
Corvon  and  Gordon  were  concerned  with  Whincup  and  Griffin  in  one  partner- 
ship, carried  on  under  the  firm  of  Whincup  and  Griffin,  they  should  be  at 
liberty  to  apply  to  the  Court  for  farther  directions ;  but  if  they  did  not  know 
of  such  partnership,  they  were  to  be  admitted  to  prove  against  the  respective 
joint  estates  of  both  firms.    See  2  Glyn  ik  Ja.  6. 

(80)  This  is  stated,  only  upon  conjecture  from  the  two  following  cases. 
Bs  parte  Liddell,  in  re  Prado,  2  Rose,  34.    Keys  sold  goods  to  Groves 

and  Co.,  to  be  paid  for  by  an  approved  acceptance.  They  gave  him  a  biU 
upon  De  Prado,  which  De  Prado  accepted.  The  house  of  Groves  and  Co. 
consisted  of  Groves  (an  infant),  Hitchcock,  and  De  Prado ;  but  Keys,  when 
he  took  the  biU,  did  not  know  that  De  Prado  belonged  to  that  house.  Sepa- 
rate commisdons  were  taken  out  against  Hitchcock  and  De  Prado ;  orders 
were  made  under  each  to  keep  separate  aceounts  of  the  joint  and  separate 
estates,  and  to  have  the  joint  property  distributed  amongst  the  joint  creditors. 
Keys  proved  under  each  commission  as  a  joint  creditor  for  goods  sold,  and 
received  a  dividend  under  each  out  of  the  joint  effects.    He  then  offered  ta 

6  6  2 


452  Remedy— againsi  Joint  and  Separate    [Ch.  X. 

trader,  and  the  iiolder,  ^en  he  took  the  bill  or  note,  was 
ignorant  of  the  connection  between  the  parties : 


pioTC  upon  Dc  Pndo*8  aocepUnce  as  a  tepnle  creditor,  to  get  m  diYidoid 
upon  his  scpttite  esUte,  and  tlie  oommissioiiecB  admittod  him.  But,  upfm 
petition  to  expunge  this  proof,  Lord  EMon,  C,  held  it  ought  to  be  expunged. 
He  discovered  that  De  Prado  was  a  partner,  and  then  he  might  diaigc  him  as 
a  partner  in  respect  of  the  goods,  or  as  an  individual  in  respect  of  the  KIl,  but 
not  as  both ;  and  he  had  made  his  decCiott  to  chaige  him  as  a  partner  in 
respect  of  the  goods. 

Ex  pmrte  Husindt,  2  Glvn  &  Ja.  4  (1825).  Isaac  and  Peter  Blackburn 
carried  on  business  at  liveipool,  in  the  name  of  Isaac  Blackburn  only ;  and 
Peter  carried  on  a  separate  business  in  London.  Petitioner  was  holder  of  a 
bill  drawn  by  Isaac  upon,  and  accepted  by,  Peter.  The  bill  was  drawn  and 
negotiated  for  the  purposes  of  the  partnership ;  but  petitioner  was  not,  when 
he  took  the  bill,  aware  of  the  existence  of  the  partnershqi.  He  afterwards 
discovered  the  &ct,  and  a  commission  having  issued  against  the  Blackbums» 
he  proved  agalost  the  joint  estate,  and  voted  in  the  choice  of  assignees.  He 
afterwards  petitioned  for  leave  to  prove  against  the  separate  estate  of  Peter; 
or,  at  least,  to  have  the  proof  transferred  from  the  jcnnt  estate  to  the  separate 
estates  of  Isaac  and  Peter.  At  the  hearing  he  abandoned  his  claim  to  double 
proof.    Leach,  V.C,  held,  that  the  petitioner  had  elected,  and  waaconduded 

by  such  election.  But,  on  appeal,  Lord  Eldon,  C,  held  he  was  not  oondnded, 
and  ordered  that  the  petitioner  should  be  at  liberty  to  withdraw  the  proof 
against  the  joint  estate,  and  to  prove  against  the  separate  estates. 

tie*  p€rte  MomU,  1  Deac.  &  C.  44 ;  2  Deac.  &  C.  419.    Bairow  and 
Geddes  carried  on  business,  under  the  name  of  Thos.  Barrow  and  Co.*  in 
Manchester.    Geddes  carried  on  a  separate  business  alone  at  Chester,  under 
the  name  of  Geddes  and  Co.    Geddes  also  carried  on  another  business,  in 
partoership  with  Johnston,  in  Cheapeide,  under  the  name  of  Thomas  Johnston 
and  Co. ;  and  another  business  at  Stockport,  in  partnership  vritk  Raddilfet 
under  the  name  of  Samuel  RaddiiTe.    Williams,  Deacon,  and  Co.  were  the 
holders  of  biUs  drawn  by  Thomas  Barrow  and  Co.,  on,  and  tccepUd  by 
Thomas  Johnston  and  Co.,  and  indorsed  by  Barrow  and  Co.,  Geddes  and  Co., 
and  Samuel  Raddiffe.    A  joint  commission  against  Barrow  and  Geddes,  and 
previously  a  separate  commission  against  Johnston  having  issued,  Williams 
and  Co.  proved  against  Johnston's  estete  for  these  two  bills;  and  having 
received  a  diridend,  afterwards  proved  for  the  balance  against  the  separate 
estate  of  Geddes,  and  also  against  the  joint  estete  di  Barrow  and  Geddes  for 
the  full  amount  on  the  same  day.    A  petition  was  thereforo  piieferred  to  the 
Court  of  Reriew,  requiring  them  to  elect  to  remain  creditorB  against  the  sepa- 
rate estete  of  Geddes,  or  the  joint  estete  of  Barrow  and  Geddes.    It  was 
admitted  that  Williams  and  Co.  did  not  suspect  before  the  bankruptcy  that 
Geddes  was  a  partner  vrith  Barrow  or  with  Johnston,  but  believed  the  firms 
of  Barrow  and  Co.,  Johnston  and  Co.,  and  Geddes  and  Co.  ¥rere  composed  of 


Ch.  X.]  Estates  of  the  same  Parties.  453 

Afartiariy  where  the  holder  was  aware  of  the  connection 
between  the  parties  (SI),  and  the  individual  was  not  a 
distinct  trader.  (82) 

And  it  will  make  no  difference  that  the  holder,  before 
he  took  the  bill  or  note,  required  the  indorsement  of  the 
individual,  and  thereby  raised  a  bargain  for  a  double 
security.  (83) 

In  such  case  the  holder  may  elect,  whether  he  will  prove 
against  the  joint  estate  or  against  the  separate  estates  of 
the  members  of  the  firm.  (84) 

And  though  he  may  have  proved  against  the  joint  estate, 
and  voted  in  the  choice  of  assignees,  he  may  be  allowed  to 

distinct  persons.  The  Jadges  of  the  Court  of  Review  were  equally  divided ; 
bnt  npon  appeal  id  the  Lord  Chancellor,  Lord  Brougham,  C,  held  that  they 
were  bound  to  elect.  And  see  Ew  parte  Law,  3  Deac.  541 ;  1  M.  &  Chit.  111. 
The  same  rule  as  to  election  will  be  enforced  where  a  firm,  trading  abroad, 
has  drawn  on  one  of  its  members  trading  on  his  own  account  in  England,  and 
process  of  insolvency  has  issued  against  the  firm  abroad,  and  a  fiat  in  England 
against  the  partner  here.    See  Bx  parte  Chevalier,  1  M.  &  A.  345.t 

(81)  Mx  parte  Bigg,  M  re  Harrieon  (February,  1814),  2  Rose,  37.  Cooke 
drew  a  bill  upon  Harrison  and  Co.,  which  they  accepted.  Cooke  was  a 
member  of  that  house,  and  Biggs,  when  he  took  the  bill,  knew  it.  The  house 
having  become  bankrupt,  Bigg  proved  against  the  joint  estate ;  and  he  now 
petitioued  to  be  admitted  to  prove  against  the  separate  estate  of  Cooke.  Lord 
Eldon,  C,  thought  him  not  entitled,  and  the  petition  vras  dismissed. 

Bx  parte  Bonk  of  England,  in  re  Graoee,  2  Rose,  82.  Graves,  Sharp,  and 
Fisher  indorsed  a  bill  to  Fisher,  a  distinct  trader,  that  he  might  get  it  dis- 
counted  vrith  the  Bank.  The  Bank  knew  that  Fisher  was  a  member  in  the 
house  of  Graves  and  Co.  They  discounted  the  bill,  but  made  Fisher  indorse 
it.  A  commission  having  issued  against  the  house,  the  bank  insisted  they  had 
a  double  security,  and  claimed  to  prove  against  the  joint  estate  of  Graves 
and  Co.,  and  against  the  separate  estate  of  Fisher.  Lord  Eldon,  C,  held 
them  not  entitled.  **  In  all  the  cases  where  the  holder  was  so  entitled,  there 
had  either  been  an  ignorance  of  the  union  of  the  parties  in  one  partnership,  or 
a  subdivision  of  them  into  distinct  trading  establishments.  As  to  Fisher's  being 
a  distinct  trader,  that  would  only  give  right  against  his  separate  estate,  which 
a  creditor  cannot  have  in  bankruptcy  if  he  resort  to  the  joint  estate.  The 
bank  must  elect." 

(82)  Bx  parte  Bigg,  eupra, 

(83)  Bx  parte  Bank  qfBngland,  eupra. 

(84)  Bx  parte  lAddell,  ante,  p.  451,  n.  (80) ;  Bx  parte  Husbande,  ante, 
p.  452,  n.  (80). 
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withdraw  that  proof,  and  prove  against  the  separate  estates. 
(85) 

Where  several  distinct  traders  or  houses  of  trade  are 
concerned  in  a  joint  adventure,  and  for  a  demand,  for  which 
all  are  liable,  one  of  the  traders  or  houses  gives  a  bill  upon 
another  of  them,  the  payee  may  make  separate  proofe  upon 
the  bill  against  each  of  the  parties  to  it,  if  separate  commis- 
sions issue  against  them ;  although  he  knew  they  were  jointly 
concerned  and  jointly  liable.  (86) 

Under  a  commission  of  bankruptcy,  the  holder  of  a  bill  or 
note  is  not  (87)  entitled,  (unless  the  bankrupt's  estate  should 

(85)  Ex  parte  Huibandt,  ante,  p.  452,  n.  (80).  f  And  see  Bx  pari€  L&w, 
1  M.  &  Chit,  lll.t 

(86)  Ba  parte  Waiker,  and  Ex  parte  Wentlapt  in  re  Ford  (Augutt,  1813), 
1  Rose,  441.  Ford,  a  rope-maker,  Price  and  Crosa,  slup-brokert,  and  Gilbert, 
were  jointly  intereated  in  the  cargo  of  a  ship,  and  jointly  indebted  to  Wenalay 
and  Co.  in  respect  thereof.  Wenslay  and  Co.  knew  they  were  jointly  inter- 
ested, and  Ford  drew  upon  Price  and  Cross  in  their  favour,  to  pay  Uiem. 
Price  and  Cross  became  bankrupts,  and  Wenslay  and  Co.  proved  the  btU 
against  their  estate.  Ford  afterwards  became  bankrupt,  and  Wenslay  and  Co. 
proved  it  against  his  estate.  On  petition  to  expunge  the  proofs,  it  was  urged 
in  support  of  it,  that  this  was  not  the  case  of  one  partner  drawing  upon  the 
firm,  but  of  one  house  of  trade  drawing  upon  another  house  of  trade,  and  that 
that  gave  a  double  security.  Lord  Eldon,  C,  assented  to  the  distinction,  and 
ordered  the  dividends  to  be  paid. 

Qttffre,  were  there  not  other  circumstances  besides  those  stated:  there 
being  no  joint  commission,  might  not  Wenslay  and  Co.  have  proved  against 
each  estate,  even  in  respect  of  the  original  debt  ?  f  Even  had  there  been  a 
joint  commission,  it  is  very  difficult  to  understand  how  it  could  have  been 
contended  that  a  proof  against  the  joint  estate  could  have  been  made  on  the 
bill.  Price  and  Cross  had  no  authority  to  bind  Ford,  and  Ford  had  no  autho- 
rity to  bind  Price  and  Cross  by  this  bill ;  nor  had  either  of  them  power,  aa  it 
appears,  to  bind  Gilbert.f 

(87)  Anon.  1  Atk.  140.  The  question  was,  whether  the  coats  and  charges 
incurred  by  protesting  biUs  after  a  commission  of  bankruptcy  issued  could  be 
proved ;  and  Lord  Hardwicke  ordered  that  the  costs  of  the  protests  arisen 
before  the  commission  should  be  proved,  but  no  part  of  the  costa  arises 
afterwards. 

As  to  re-exchange,  see  Ex  parte  Hoffman,  Cooke,  B.  L.  173,  and  l^Vmdf 
V.  Rucier,  Ambl.  672 ;  and  as  to  the  latter,  see  2  Bro.  Chan.  Ca.  599.  It  is 
observable  that,  in  that  case,  the  drawer  was  (in  effect)  allowed  to  prove 
re-exchange  under  the  acceptor's  commission.     It  has  been  held,  indeed,  that 
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prodace  a  (88)  sarplus,)  to  any  interest  or  charges  accrued 
or  incurred  afler  the  commission  issued ;  and  before  6  Oeo. 
IV.  c.  16,  where  the  act  of  bankruptcy  to  which  the  com- 
mission related  was  ascertained  (89),  he  was  not  entitled  to 
any  accrued  or  incurred  after  that  act  of  bankruptcy. 

By  6  Geo.  IV.  c.  16,  s.  57,  the  holder  of  a  bill  or  note 
whereupon  interest  is  not  reserved,  over-due  at  the  issuing 
of  a  commission  against  any  person  liable  thereon,  may 
prove  for  interest  upon  the  same,  to  be  calculated  by  the 
commissioners,  to  the  date  of  the  commission,  at  such  rate 
as  is  allowed  by  the  Court  of  King^s  Bench  in  actions  upon 
such  bills  or  notes. 

Mutual  debts  and  (90)  credits  between  a  bankrupt  and 

the  aooeptor  is  not  liable  for  the  re-exchange ;  vide  ante,  p.  356.  Poihier 
CpL  117)  expressly  says  that  he  is,  in  like  manner  as  the  drawer :  and  it  seems 
reasonable  that  he  should  be  liable  to  all  parties  where  he  has  effects ;  and  to 
an,  excepting  the  drawer,  where  he  has  not.  f  But  see  Dawaon  v.  Morffon, 
mtie,  p.  356,  note  (90). f 

(88)  Vid§  Ex  parte  MUU,  2  Ves.  295,  and  Butcher  t.  Churchill,  14  Yes. 
573. 

(89)  Bx  parte  Moore,  2  Bro.  Chan.  Ca.  597.  Previous  to  the  5th  of  May, 
1785,  Mrs.  Tyler  accepted  several  bills  drawn  upon  her  by  Moore,  and  on 
that  day  committed  an  act  of  bankruptcy ;  but  no  commission  issued  until  the 
9th  of  March,  1786.  The  bills  became  due  between  May,  1785,  and  March, 
1786 ;  and  li'Irs.  Tyler  not  paying  them,  Moore  did.  He  also  paid  298/.  for 
damages  and  charges,  and  the  interest  amounted  to  46/.  10«.  The  commis- 
sioners allowed  Moore  to  prove  the  sum  for  which  the  bills  were  drawn,  but 
would  not  let  him  inrove  the  interest,  or  the  sum  paid  for  damages  and  charges ; 
upon  which  he  petitioned  the  Chancellor :  but  the  Chancellor  held,  that  as 
the  time  when  the  act  of  bankruptcy  vras  committed  was  ascertained,  he  could 
not  carry  the  damages  beyond  that  time ;  and  the  petition  was  disallowed. 

(90)  Bx  parte  Pretcott,  1  Atk.  230.  The  petitioner  was  a  creditor  for 
110/.,  and  at  the  same  time  debtor  to  the  bankrupt  on  a  bond  for  340/.,  with 
interest.  The  interest  was  payable  annually,  but  the  principal  was  not  pay- 
able  until  March,  1756,  this  petition  being  in  August,  1753.  The  petitioner 
prayed  that  he  might  be  allowed  to  set  off  the  1 10/.  against  the  principal  and 
interest  on  the  bond.  It  was  objected  that  the  bond  not  being  yet  due,  these 
were  not  mutual  debts.  But  Lord  Hardwicke,  C,  held,  that  the  case  came 
within  the  expression  of  "  mutual  credit "  in  5  Geo.  II.  c.  30,  s.  28  ;  and  that 
that  act  was  to  be  construed  with  reference  to  7  Oeo.  I.  c.  31,  permitting 
certain  debts  to  be  proved  before  they  became  due.  He  therefore  allowed  the 
set-off. 

Atkinton  ▼.  Elliott,  7  T.  R.  378.    In  May,  1796,  Hodges  bought  a  parcel 
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any  other  (91 )  persoD,  may  be  (92)  set  off  against  each  other 
under  a  commission  of  bankruptcy,  provided  they  accrued 
or  were  given  before  any  act  of  bankruptcy  has  been  com- 
mitted by  such  bankrupt. 

So  also  they  may  be  set  off  (92),  notwithstanding  any 
prior  act  of  bankruptcy  committed  by  such  bankrupt  before 
the  credit  was  given  to,  or  debt  contracted  by  such  bank- 
rupt ;  provided  the  person  claiming  the  benefit  of  such  set- 
off had  not,  when  such  credit  was  given,  notice  of  an  act  of 
bankruptcy,  by  such  bankrupt  committed. 

f  So  also  they  may  be  set  off,  if  the  credit  were  given  by 

of  goods  from  the  defendants  for  430/.,  and  in  September  following  another 
parcel  for  230/. ;  each  at  six  months'  credit.  On  each  occasion  he  gave  hia 
acceptance  for  the  price.  The  first  bill  became  due  on  the  6th  of  NoTember, 
1796,  and  the  other  on  the  9th  of  March,  1797.  On  the  9th  of  November, 
1796,  in  order  to  take  up  the  first  bill,  he  gave  them  a  bill  for  100/.,  and  the 
next  day  indorsed  to  them  another  for  500/.,  taking  from  them  a  written 
engagement  to  pay  over  to  him  the  surplus,  viz.,  170/.,  when  those  bills  should 
be  paid.  Those  bills,  viz.,  for  100/.  and  500/.,  became  due  and  were  paid  on 
the  11th  of  December,  1796.  On  the  13th  December,  1796,  Hodges  became 
bankrupt,  and  the  plaintiffs,  his  assignees,  immediately  claimed  the  170/. 
The  defendants,  however,  contended  that  they  were  entitled  to  retain  the  170/. 
in  part  satisfaction  of  Hodges'  acceptance  for  230/.,  though  not  then  due,  and 
therefore  refused  to  pay  the  170/. ;  on  which  the  plaintiffs,  in  February,  1797, 
brought  this  action  for  money  had  and  received.  But,  on  a  case  reserved,  the 
Ck>urt  held  that  this  case  was  clearly  within  the  authority  of  JSr  partt  P^-et. 
cott,  which  Lord  Kenyon  said  was  properly  decided,  and  therefore  postea  to 
the  defendants. 

t  (91)  A  person  who  holds  notes,  &c,  not  for  his  own  benefit  but  as  trustee 
or  otherwise  for  another,  is  not  such  a  person,  though  he  might  maintain  a 
cross  action.  See  Laekington  v.  Cwmbn^  6  Bing.  N.  C.  71 ;  Fortttr  v. 
fFi/fOfi,  12  M.  &  W.  191.t 

(92)  By  6  Geo.  lY.  c.  16,  s.  50,  it  is  enacted,  **  That  where  there  has  been 
mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  where  there 
are  mutual  debts  between  the  bankrupt  and  any  other  person,  the  commis- 
sioners shall  state  the  account  between  them,  and  one  debt  maybe  set  against 
another,  notwithstanding  any  prior  act  of  bankruptcy  committed  by  such 
bankrupt  before  the  credit  given  to  or  the  debt  contracted  by  him ;  and 
what  shall  appear  due  on  either  side  on  the  balance  of  such  account,  and  no 
more,  shall  be  claimed  or  paid  on  either  side  respectively ;  and  every  debt  or 
demand  hereby  made  proveable  against  the  estate  of  the  bankrupt  may  also  be 
set  off  in  manner  aforesaid  against  such  estate,  prorided  that  the  person  claim. 
ing  the  benefit  of  such  set-off  had  not,  when  such  credit  was  given,  any  notice 
of  an  act  of  bankruptcy  by  such  bankrupt  committed." 
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the  bankrupt  before  notice  of  any  act  of  bankruptcy,  or 
before  the  fiat,  although  the  debt  to  the  bankrupt's  estate 
arising  from  such  credit  may  not  have  accrued  till  after 
the  fiat  (93) ; 

And  the  assignees  sue  for  the  debt,  allegmg  it  to  be  due 
to  them  as  assignees.  (9S)  i* 

But  the  amount  of  a  bill  or  note  cannot,  in  general, 
be  the  subject  of  set-off  under  a  commission  of  bankruptcy, 
if  the  person  claiming  the  benefit  of  such  set-off  became 
party  to  or  holder  of  the  biU  or  note  after  such  act  of  bank- 
ruptcy, and  after  (94)  such  notice : 

Unless,  perhaps,  where  the  credit  upon  the  bill  or  note 
forms  part  of  a  credit  previously  created ;  as,  where  goods 
are  sold  upon  a  credit,  with  liberty,  before  the  credit  expires, 
to  draw  a  bill  or  demand  a  note  for  the  price.  (95) 

t  (93)  Biitieiton,  et  ai.  t.  J.  Thnmis,  1  C.  B.  389.  In  an  action  by  plain- 
tift,  as  assignees  of  W.  Timmis,  for  money  had  and  received  to  their  use  as 
auignees,  and  money  due  on  an  account  stated  with  them,  defendant  pleaded, 
as  to  120/.,  that  before  notice  of  any  act  of  bankruptcy,  or  fiat,  defendant  gave 
credit  to  W.  Tinunis  by  accepting,  for  his  accommodation,  a  bill  for  140/., 
drawn  by  W.  T.,  which  he  negotiated ;  and  that  the  credit  so  given  was  a 
credit  of  a  nature  extremely  likely  to  end  in  a  debt  to  defendant,  and  before 
suit  he  was  compelled  to  pay  it.  That  before  notice  of  any  act  of  bankruptcy 
or  fiat,  W.  T.  delivered  to  defendant  two  bills  for  120/.,  accepted,  the  one  by 
Briggs  the  other  by  Rose,  in  order  that  he  might  receive  the  amount  of  them 
for  yf,  T.,  which  he  received  after  the  bankruptcy  of  W.  T.,  but  before  issuing 
of  fiat,  being  the  sum  claimed  in  the  declaration ;  and  that  defendant  was  ready 
to  set  oiF  the  one  demand  l^plinst  the  other.  Upon  demurrer,  and  after  argu- 
ment and  time  taken  to  consider,  the  Court  held,  that  the  acceptance  was  a 
credit  given  to  the  bankrupt,  and  the  delivery  of  the  bills  to  receive  the 
amount  a  credit  given  to  defendant ;  and  though  the  daim  here  was  for  money 
had  and  received  to  the  use  of  plaintiffii  as  assignees,  yet  they  were  suing  for 
money  due  to  the  estate ;  and  that  the  debt  set  off  was  due  from  the  estate, 
and  the  one  might  be  set  off  against  the  other  under  the  very  words  of  sect. 
50,  6  Geo.  IV.  c.  16 ;  that  the  plea  was  not  an  argumentative  general  issue, 
and  vras  properly  pleaded  by  way  of  set-off.  See  Hulme  v.  MugglettoM,  poit, 
p.  460. 

(94)  Of  Oil  act  of  bankruptcy,  which  the  mere  stopping  of  payment  does 
not  constitute,  see  Hawkhu  v.  Whiitiih  10  B.  &  C.  217,  Dieiwn  v.  Carr, 
1  B.  &  Ad.  355 ;  For$ter  v.  WiUom^  12  M.  &  W.  191.  As  to  what  consti- 
tutes sufficient  notice  of  such  act,  see  EamMeff  v.  Batons  10  M.  &.  W.  22 ;  Udall 
T.  WaUtm,  14  M.  &  W.  254. 

(95)  See  Groom  e/  a/,  y.  Weii^  8  Ad.  &  E.  758,  and  the  next  case. 
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f  And  a  person  may  avail  himBelf  of  a  set-off  against  an 
undertaking  by  him  to  accept  a  bill  for  a  debt  citable  of 
being  reduced  to  a  certainty  by  simple  calculation.  (96) 

Though  he  be  sued  by  the  assignees  for  such  breadi,  at 
least,  in  the  absence  of  any  qiecial  damage.  (96) 

But  he  cannot  avail  himself  of  a  set-off  in  an  action 
against  him  for  refusing  to  indorse  for  such  a  debt  a  bill 
accepted  by  a  third  person,  pursuant  to  his  undertaking  to 
indorse  it.  (97) 


(96)  GUmm  t.  Betf,  1  Bing.  N.  C.  743.  Dedantion  hj 
assignees  of  iU"l"»»i  thai  lt*«iri«»  having  sold  goods  to  defendant  wbidi  were 
to  be  paid  for  partly  bj  bills  and  partly  by  a  pipe  of  wine,  it  waa  agreed  thai 
Ranldne  should  caned  one  of  the  bins  which  defendant  had  accepted,  and 
should  not  require  the  wine,  and  thai  defendant  should  accept  three  bills,  at 
three  moDths,  three  months  and  ten  days,  and  ten  months,  drawn  by  Bankinf, 
for  the  balance ;  and  that  defendant  afterwards  refused  to  accept.  Plea  of  set-off 
for  money  lent,  paid,  and  icoeiTed  to,  for,  and  by  Ranldne  before  fiai  or  notice 
of  an  act  of  bankruptcy.  Upon  demorrer,  and  after  argament  and  time  taken  to 
consider,  the  Comt  hdd,  that  the  prindple  which  the  law  had  in  Tiew  beiag, 
"  that  where  two  persons  had  dealt  with  each  other  on  mutual  credit,  and  one 
of  them  become  bankrupt,  the  account  shall  be  settled  between  them,  and  the 
balance  only  be  payable  on  dther  side ; ''  and  this  being  a  demand  whidi,  though 
unliquidated  at  the  moment,  was  capable  of  being  reduced  to  a  certainty  by  a 
simple  calculation,  in  the  absence  of  any  spedal  damage  it  was  **  a  mutnd 
credit  between  the  parties,"  so  that  '*  the  one  debt  or  demand "  mig^t  be 
set  against  the  other.  Judgment  for  defendant.  £.  P.,  Gtoom  t.  WtHt 
8  Ad.  &  E.  758. 

(97)  Bate  et  a/.,  Mrigme^t  ^BUiott,  t.  Smu,  1  B.  &  Ad.  521.  Dedai*- 
tion  that  Ehrenstrom  haying  accepted  a  bill  drawn  by  defendant  for  14/.  19t. 
payable  to  his  order,  and  defendant  bdng  indebted  to  Elliott  in  26L  16t.,  it 
was  agreed  that  Elliott  should  accept  a  bill  diAwn  on  him  by  defendant  for 
20/.,  and  defendant  should,  in  part  payment  of  his  debt  to  Elliott,  pay  over 
Ehreostrom's  bill,  and  gi^e  his  acceptance  for  30/.  to  Elliott ;  thai  in  consi- 
deration thereof,  and  that  Elliott  had  accepted  the  biU  for  20/.,  defendant 
undertook  to  pay  over  Ehrenstrom's  bill,  indorsed  by  him ;  yet  he  had  rdbsed 
to  do  this.  Hea,  general  issue,  and  notice  of  set-off.  The  count  waa  proved, 
but  it  was  objected  that  this  was  a  case  of  mutual  set-off  under  6  Geo.  IV. 
c.  16,  s.  50.  Lord  Tenterden  reserved  the  point ;  and  after  argument  on  rale 
to  enter  a  verdict  for  plaintiffi^  Parke,  J.,  said,  "  The  provision  with  respect 
to  mutual  credits  is  confined  to  debts  between  the  bankrupt  and  other 
parties,  or  to  transactions  necessarily  ending  in  debts,  within  which  this  erase 
of  action  did  not  fall ;"  and  Taunton,  J. :  **  That  a  mutual  credit  mi^t  be 
said  to  exist  where  there  is  a  debt,  or  something  which  will  end  in  a  dd»t. 
Here  ndtber  was  shown— only  a  cause  of  action,  viz.,  the  failure  of  defendant 
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The  maker  of  a  note  indorsed  by  the  payee  to  a  man  who 
afterwards  becomes  bankrupt  may  set  off  against  such  note 
an  acceptance  of  the  bankrupt,  indorsed  to  the  maker  of 
the  note  before,  and  taken  up  by  him,  after  the  bank- 
ruptcy (98)  ; 

Although,  at  the  time  of  the  bankruptcy,  the  maker  of  the 
note  was  not  holder  of  the  acceptance,  and  therefore  not  a 
creditor  of  the  bankrupt  in  respect  thereof.  (98)  f 

If  an  indorser  took  the  bill  immediately  from  the  ac- 
ceptor, and  advanced  the  money  for  it  to  him,  such  bill 
will,  upon  the  bankruptcy  of  the  indorser,  be  an  item  of 
set-off  between  the  indorser  and  acceptor,  if  the  indorser  be 
forced  afterwards  to  pay  it ;  because,  the  acceptor  had 
credit  from  him  at  the  time  he  took  the  bill  for  the  money 
he  advanced  upon  it,  and  when  he  takes  it  up  he  is  re- 
stored to  the  state  in  which  he  was  when  he  originally 
received  it.  (99) 

to  indone  punuaat  to  bis  engagement;  that  the  damages  were  unliqui- 
dated, and  the  oommissioners  could  not  state  an  account."  Patteson,  J.,  and 
liord  Tenterden  concurring,  rule  absolute. 

(98)  ColUnM  ▼.  JoMi,  10  B.  &  C.  783,  overruling  Es  ptarie  Hale,  3  Ves. 
304.t 

(99)  BoUwud  et  a/.,  OMiignHt  rf  Manh,  FawUleroy,  and  Co,  y.  Na»h, 
8  B.  &  C.  105.  Fauntleroy,  who  was  a  partner  in  the  house  of  Marsh  and 
Co.,  drew  two  bills  upon  Nash  for  4000/.,  due  20th  October,  1824,  and  Marsh 
and  Co.  discounted  them  for  Nash.  Nash  accepted  them,  payable  at  Marsh 
and  Co.'s  (who  were  his  bankers) ;  but  Marsh  and  Co.  indorsed  them  to  Martin 
and  Co.,  and  became  bankrupts  September,  1824.  Martin  and  Co.  had  money 
of  Marsh  and  Co.'s  in  their  handi,  and  when  the  bills  became  due  paid  them- 
sehres  the  amount.  Marsh  and  Co.'s  assignees  thereupon  sued  Nash  as 
acceptor ;  and  Nash,  having  had  more  money  than  4000/.  in  Marsh  and  Co.'s 
hands  when  they  became  bankrupts,  insisted  he  had  a  right  of  set-off  under 
5  Geo.  II.,  on  the  ground  that  this  was  a  case  of  mutual  credit.  On  case,  it 
was  insisted  that  Marsh  and  Co.  had  no  claim  against  Nash  till  the  bill  was 
paid,  which  was  alter  their  bankruptcy,  and  that  there  was  no  credit  from  them 
to  Nash  till  that  period ;  and  Bae  parte  Hale  was  relied  on.  But  the  Court 
said,  it  did  not  appear  in  Ex  parte  Hale  that  Hale  was  the  drawer  of  the 
bill,  or  that  he  took  it  inunediately  from  the  acceptor ;  (and  if  not,  there 
might  have  been  intermediate  parties  from  whom  he  might  have  enforced 
payment;)  whereas,  here  the  transaction  was  immediate  between  Marsh 
and  Co.  and  Nash,  and  Marsh  and  Co.  trusted  Nash  with  their  money  upon 
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And  a  biO  or  note  may  be  the  subject  of  set-off,  though 
it  do  not  (100)  become  due  untQ  after  an  act  of  bankruptcy 
committed. 

*f*  And  though  the  bankrupt  be  the  drawer  or  indorser, 
and  not  the  acceptor  of  it.  (101) 

And  though  the  person  claiming  the  benefit  of  the  set-off 
be  the  acceptor,  or  the  drawer,  or  indorser  of  it  for  the 
accommodation  of  the  bankrupt.  (102)  "f* 

this  bai ;  and  when  the  InU  wu  taken  up  oat  of  their  fonds,  Nash  was  liable 
to  their  assignees  fty  the  mancy  he  had  of  them  as  for  money  had  and  received. 
Postea  to  defendant. 

(100)  iErjMrl«fraytli|^13yeB.65.  A  commission  of  bankruptcy  issoed 
i^ainst  the  Kenhaws  on  the  29th  of  Jnne,  1804.  At  that  time  Wagstaff  was 
a  creditor  for  2277/.»  and  he  had  accepted  a  bili  drawn  on  him  by  the  bank- 
mpts  for  399/.,  which  became  dne  and  was  paid  by  Wagstaff,  on  the  5th  of 
July,  1804.  He  was  at  the  same  time  debtor  to  the  bankrupt  in  363/.,  the 
greatest  part  of  which  was  for  goods  sold  on  a  credit  which  did  not  exjure 
nntil  the  1st  of  May,  1805  :  the  residue  was  for  money  had  and  recetred. 
He  claimed  to  be  allowed  to  prove  his  debt  of  2277/.,  contending  that  he  had 
a  right  to  set  off  the  363/.  against  the  399/.  on  the  acceptance,  though  not 
due  untQ  alter  the  bankruptcy.  The  commissioners,  however,  refused  to 
allow  the  set-off.  But  Lord  Erskine,  C,  on  petition,  ordered  the  set-off  to  be 
allowed,  and  said  that  this  was  mutual  credit  to  all  intents  and  purposes. 
See  Bx  parte  Prueoit,  and  Atkmton  t.  BlUoit,  mUe,  p.  455,  note  (90). 

t  (101)  AlM&9tr  V.  Cmrrie  omd  otkert,  12  M.  &  W.  751.  Defendanta  were 
bankers  to  Evans  and  Co.,  and  on  the  23rd  July  discounted  for  them  nine  biUs 
for  3833/.,  and  on  14th  October  three  bills  for  2953/.,  which  they  indorsed  in 
blank,  and  credited  them  with  the  amount  of  discount ;  they  oontinoed  to 
draw  on  defendants  till  24th  October,  when  there  appeared  a  balance  of 
179/.  19t.  lldL  in  their  fovour  in  defendant's  books.  On  that  day  they 
became  bankrupt,  and  plaintiff^  being  appointed  asngnees  brought  this  action 
for  that  balance  on  November  2nd.  On  November  8th,  defendants  proved  for 
the  bills  which  were  not  then  due,  deducting  two  which  had  become  due  and 
been  paid  by  the  acceptors,  and  the  sum  claimed  on  this  action.  Upon 
special  case,  the  Court  held  that  as  a  bill  was  proveable  against  a  dravrer  or 
indorser,  though  not  due  at  the  time,  the  defendants  had  a  right  of  set-off, 
and  the  action  vras  prematurely  brou^t.    Judgment  for  defendants. 

(102)  Hnlme  et  al.  ▼.  MmggUttone,  3  M.  &  W.  30.  To  a  count  for 
money  had  and  received  by  defendant  for  use  of  plaintifib,  as  assignees  of 
J.  Smith,  defendant  pleaded,  as  to  97/.  lOt.,  that  before  notice  of  any  act 
of  bankruptcy  or  fiat,  defendant  gave  credit  to  Smith  by  indorsing  a  biU  for 
^  50/.  for  his  accommodation,  and  also  by  discounting  for  him  a  hill  for  50/., 
indorsed  by  Smith,  which  defendant  indorsed  over.    That  theae  were  crediU 
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of  a  nature  extremely  likelj  to  end  in  debts  .from  Smith ;  and,  after  bank- 
mpicy,  defendant  was  compelled  to  pay  the  bills ;  and  that  Smith,  before 
bankmptqr,  delivered  to  defendant  by  way  of  loan  his  bill  for  97/.  ]0«.  on 
the  C.  Banking  Company,  payable  to  bearer,  and  gave  him  credit  for  it,  which 
was  paid  after  the  bankruptcy  by  the  drawees.  Upon  demurrer  to  a  defective 
replication,  it  was  uzged  that  the  plea  was  bad;  inasmuch  as  the  indorHng  a 
bOl  for  accommodation  of  another  is  not  a  giving  credit  to  him,  but  an  enabling 
him  to  pledge  the  indorser's  credit  to  another,  which  will  not  naturally  ter- 
minate in  a  debt,  and  the  payment  here  which  created  the  debt  was  after 
notice  and  fiat.  But  the  Court  said  it  was  well  established,  that  credit,  given 
as  stated  in  the  plea,  is  a  good  subject  of  set  off;  and  that  the  cases,  which 
have  decided  that  only  such  transactions  may  be  set  off  as  would  necessarily 
end  in  debts,  are  quite  reconcilable  with  those  cases  where  it  has  been  held 
that  accommodation  acceptances  may  be  set  off ;  and  the  plea  was  good.  8.  P. 
as  to  accommodation  acceptance,  paid  after  fiat  and  before  action,  RuueU  v. 
BM,  8  M.  &  W.  277.t 
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To  recover  in  respect  of  a  hQI  or  note  apoa  a  connt  for 
mooej  lenl>  money  paid,  or  mooej  had  and  received,  the 
pfadotiff  must  prove  snch  of  those  fi^ts,  (if  they  are  not 
admitted^)  as  he  ought  to  state  npcxi  a  special  count; 
and  upon  a  special  eoont  he  mnst  prove  such  of  the  hets 
vhidi  are  not  admitted  is  appear  upon  the  iace  of  that 
coont  neceesaij  to  maintain  the  aetioo. 
An  acceptance  admits  the  (1)  abilitj  of  the  drawer  to 


(1)  l^ii'^Aii^  T.  Fm^r  tmi  •Mfn,  1  Cwm^  82.  This  wis  an  actkm  by 
Hko  r^rw  agtiiMt  the  dnwcn  of  a  hSSL  TKe  biO  pnzported  to  here  been 
teva  by  Wood  m  oscal  of  the  ddcnduts,  vpoa  John  Pinker  one  of  the 
ikfff  ilanti  Thcie  vas  ao  proof  of  Woo^s  anthority ;  hot  it  was  prored 
thai  the  hffl  had  bees  acctfitcd  by  the  agcat  of  John  Paiker,  the  drawee : 
a»d  Lofd  EUcBboioiii^  held  that  the  bill  hanng  been  accepted  by  order  of 
OM  of  the  detedastSy  this  was  suilicieDt  e^ideace  of  its  haTing  been  regolariy 
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make  the  bill,  and  if  made  after  sight  of  the  bill,  his  (2) 
signature ;  an  indorsement  admits  the  ability  and  (3)  sig- 
nature of  every  antecedent  party. 

drawn.  fSee  also  7«|f/or  t.  Croker,  ant9^  p.  46,  note  (3) ;  BraUkwaiie  y. 
OardmeTj  tuUt  p.  55,  note  (34)  ;  PUt  t.  ClutpptUnw,  ante,  p.  55,  note  (35).t 

(2)  WiUmuon  v.  Lutwidge,  Str.  648.  In  an  action  against  the  acceptor 
of  a  bill,  Raymond,  C.  J.,  allowed  the  plaintiff  to  read  the  bill  without 
proTing  the  drawer's  hand ;  because,  he  thought  the  acceptance  a  sufficient 
acknowledgment  on  the  part  of  the  defendant ;  but  he  said  it  would  not  be 
condnsiYe ;  and  if  the  defendant  could  show  the  contrary,  the  reading  the  bill 
sluHild  not  preclude  him.    See  Cooper  v.  Le  Btantf  poet,  483,  note  (49). 

/enjrt  ▼.  WawUTf  Str.  946.  In  an  action  against  the  acceptor  of  a  bill, 
Baymond,  C.  J.,  held  it  was  not  necessary  for  the  plaintiff  to  prove  the 
drawer's  hand,  and  on  the  defendant's  oflfering  to  call  witnesses  to  swear  they 
belieTed  it  was  not  the  drawer's  band,  the  Chief  Justice  would  not  admit  the 
evidence,  and  he  inclined  strongly  that  actual  proof  of  forgery  would  not 
eicnae  the  defendant. 

t  Smkdwmm^  et  al.  v.  CoUmaHf  etal,,4M.8t  Or.  209.  Defendants  were  sued 
as  acceptors  of  two  billB  payable  after  sight,  drawn  on  them  by  Dseniher  and 
Wegmami  and  indorsed  to  plaintiflk,  to  which  defendants  pleaded  that  Dseniker 
and  Wegmann  did  not  make  the  bills.  Plaintiff  replied,  that  when  defendanta 
accepted  the  bills  they  purported  to  have  been  made  and  signed  by  Daeniker 
and  Wegmann,  and  plaintiffs,  whea  they  were  indorsed  to  them,  had  no  notice 
that  they  were  not  so  made,  and  gave  value  upon  the  faith  and  credit  of  de- 
fendanta' acceptance,  wherefm  they  were  estopped  from  denying  the  making. 
Upon  demurrer,  the  Court  held  the  acceptance  after  sight  operated  as  an 
estoppel,  and  was  pleadable  as  such.    Judgment  for  plaintifh.  f 

See  Priee  v.  NeaU,  mUe,  p.  312,  and  Smitk  v.  JIferetr,  anie,  p.  313. 

(3)  Lambert  v.  Pack,  Salk.  127 ;  Lord  Raym.  443 1  12  Mod.  244 ;  HoH, 
117.  In  an  action  against  the  indorser  of  a  bill.  Holt,  C.  J.,  ruled  that  it 
was  not  necessary  to  prove  the  drawer's  hand ;  for,  though  the  bili  was  fbqged, 
the  indoner  would  be  liable. 

Willumu  V.  Seofrove,  2  Bainazd.  B.  R.  82.  A  rule  was  made  absolute 
lor  delivering  up  a  note  to  an  indorsee,  though  it  was  proved  to  have  been 
forged ;  upon  the  groond  that  he  might  notwithstanding  bring  actions  upon  it 
agausat  the  indoners.    See  also  Str.  442. 

Critehhw  v.  Parry,  2  Campb.  182.  Indorsee  against  the  indorser  of  a 
bilL  The  plaintiff  was  the  immediate  indorsee  of  the  defendant.  The  deda- 
lation  stated  several  prior  indorsements,  and  the  question  was,  whether  it 
were  necessary  to  prove  them.  Lord  EUenbcmmgh  held  the  proof  unaeces* 
sary,  and  the  plaintiff  had  a  verdict. 

t  ArmmA  v.  CoMtriq^,  13  M.  &  W.  443,  «»<<,  p.  384,  note  (159).  In  thia 
action  against  the  indorser  of  a  bill,  it  vras  objected  on  demurrer  to  the  pleas 
traveruBg  the  drawing  and  indorsement  prior  to  defendant's,  that  defendant 
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But  an  acceptance,  though  made  after  sight  of  an  in- 
dorsement, does  not  admit  the  ability  or  (4)  signature  of 
the  indorser. 

Nor  does  it  admit  the  indorsement  of  the  drawer  where 
the  bill  is  payable  to  the  drawer's  order.  (5) 

And  if  such  bill  import  to  be  drawn  and  indorsed  by 
procuration,  though  the  acceptance  admit  the  procuration 
as  to  the  drawing,  it  does  not  as  to  the  indorsement.  (5) 

was  estopped  by  his  indonement  from  taking  these  trmTenes.  It  was  inged 
in  answer  that  there  was  no  estoppel,  and  that  at  all  events  it  ought  to  have 
been  replied,  but  the  Court  suggested  that,  as  pnx>f  of  defendant's  handwritiiig 
to  the  indorsement  would  be  almost  oondusiTe  evidence  of  the  drawing  and 
prior  indorsements,  plaintiff  had  better  amend.t 

(4)  Smith  y.  Cheiter,  1  T.  R.  654.  In  an  action  by  the  indorsee  of  a  bOl 
against  the  acceptor,  the  plaintiff  was  nonsuited  because  he  could  not  prove 
the  handwriting  of  the  first  indorser,  though  the  indorsement  was  on  the  bOl 
at  the  time  of  the  acceptance.  A  motion  was  made  to  set  aside  the  nonsuit, 
on  the  ground  that,  as  the  indorsement  vras  on  the  bill  when  it  was  accepted, 
the  acceptance  admitted  it ;  but  the  Court  thought  it  did  not ;  beeanae  the 
acceptor  only  looks  to  the  handwriting  of  the  drawer,  and  thai  he  is  after, 
wards  precluded  from  disputing.    Rule  discharged. 

Carviek  v.  Viekery,  Dougl.,  630-653,  n.  (134)  ;  m/«,  p.  57,  note  (43).  A 
biU  payable  to  the  order  of  father  and  son,  who  were  not  partners,  was 
indorsed  by  the  son  only,  after  which  it  was  presented,  and  the  drawee  viraCe 
upon  it  a  direction  to  his  banker  to  pay  it.  In  an  action  against  the  dnwee 
the  question  was,  whether  the  indorsement  by  the  son  alone  was  aoiBcient ; 
and  Willes,  J.,  inclined  to  think  the  order  to  the  banker  was  a  recognition  of 
the  indorsement;  but  Ashhurst  and  Buller,  Js.,  thought  not*  However,  in 
Hamkty  v.  Wilump  Say.  223,  in  an  action  by  the  indorsee  of  a  bill  against  the 
acceptor,  there  was  no  actual  proof  of  the  handwriting  of  one  of  the  indoners, 
but  it  appearing  that  the  indorsement  was  upon  the  bill  when  the  defendant 
accepted  it,  and  that  he  promised  to  pay  it,  Ryder,  C.  J.,  left  the  case  to  the 
jury,  who  found  for  the  plaintiff;  and  upon  a  rule  to  show  cause  vHiy  there 
should  not  be  a  new  trial,  the  Court  thought  it  a  question  for  the  jury, 
whether  the  acceptance  and  promise  did  not  amount  to  an  admission  thai  the 
name  of  every  indorser  was  authentic ;  and  refused  the  rule. 

(5)  Robmtom  v.  YiarroWf  7  Taunt.  455.  Action  by  indorsee  against 
acceptor  on.  bill  importing  to  be  drawn  by  Henry,  per  procuntiott  iSor 
Stachen  and  Co.,  payable  to  the  order  of  Stachen  and  Co.,  and  to  be  indoned 
by  Henry  per  procuration  for  Stachen  and  Co.  Plaintiff  proved  the  aceept- 
ance,  but  he  did  not  prove  Henry's  signature  to  the  indorsemeot,  nor  his 
authority  to  indorse,  upon  which  Bnrrough,  J.,  directed  a  verdict  lor  defend- 
a&t;  and  on  rule  nisi  for  new  trial,  and  cause  shovni,  the  Court  hdd  the 


Ch.  XL]  Facts  must  be  proved.  465 

But  upon  a  bill  payable  to  a  drawer^s  order,  an  accept- 
ance admits  the  drawer's  ability  to  indorse ;  for  if  he  can* 
not  indorse,  he  was  not  of  ability  to  draw.  (6) 

It  precludes  the  acceptor,  therefore,  from  relying  upon 
infancy  in  such  drawer  and  indorser  (6)  : 

"f*  Or,  that  he  was  an  uncertificated  bankrupt.  (7) 

It  also  precludes  the  acceptor  from  relying  upon  the 
coverture  of  such  drawer  and  indorser,  if  it  subsisted  when 
the  bill  was  drawn ;  (8) 

At  least,  if  it  be  not  shown  that  the  holder  was  cognisant 
of  the  coverture  when  he  took  the  bill.  (8)f 

So,  if  a  bill  be  drawn  in  the  name  of  a  firm  purporting 
to  consist  of  several  persons,  the  acceptance  admits  that 
there  is  such  a  firm  (9) : 

aooqytanoe  admitted  Henry'a  authority  to  draw,  and  his  rignatore  as  drawer, 
hot  that  it  was  no  admission  of  his  authority  to  indone,  or  of  his  indorse- 
ment ;  for,  the  drawing  and  indorsing  would  have  contrary  effects,  the  one 
would  bring  the  amount  to  Stachen  and  Co.,  the  latter  would  carry  it  from 
them:  rule  discharged.  fSee  Beeman  t.  Duck,  11  M.  ft  W.  251,  po$t, 
p.  469.t 

(6)  See  Ttyhr  v.  Croker,  tmtf,  p.  46,  n.  (3). 

t(7)  Draifiom  t.  DaU,  BraiihwaUe  t.  Gardiner,  amie,  p.  55,  n.  (34); 
PUi  ▼.  Ckappetow,  onic,  p.  55,  n.  (35). 

(8)  Smiik  T.  Mtarmtek,  18  L.  J.,  C.  P.  65;  Not.  11th,  1848.  To  a  count 
on  a  hin  drawn  by  C.  Warner,  payable  to  her  order,  accepted  by  defendant, 
and  indorsed  by  the  said  C.  Warner  to  plaintiff;  plea,  that  the  said  C. 
Warner,  at  the  time  of  the  indorsement,  was  the  wife  of  E.  Warner,  who  had 
never  authorized  the  indorsement.  Plaintiff  replied  by  way  of  estoppel,  to 
which  replication  there  was  a  demurrer,  and  several  special  causes  alleged. 
After  argument,  and  time  taken  to  consider,  the  Court  held  it  unnecessary  to 
discuss  the  objections  to  the  replication,  as  the  plea  was  bad :  that  it  did  not 
allele  any  alteration  in  the  itatmt  of  C.  Warner,  between  the  drawing  and 
indoning;  and  that  on  the  authority  of  Drayton  v.  Dale,  Pitt  ▼.  Chappelow, 
and  BraUhwaite  t.  Ckardintr,  defendant  having  undertaken,  by  his  accept* 
ance,  to  pay  to  the  order  of  C.  Warner,  could  not  defend  himself,  by 
alleging  her  incapacity  existing  at  the  time  of  his  acceptance  to  make  an 
order:  thai  in  Ctamor  v.  Martin  (see  3  WUs.  5)  the  note  vras  given  before 
the  marriage ;  and  in  Barhw  v.  Biakop,  ante,  p.  48,  it  appeared  plaintiff 
knew  of  the  coverture  when  he  took  the  note ;  and  in  Prinee  v.  Brunette, 
Cetee  t.  Daieie,  and  Preetwiek  v.  Mankaii  the  objection  on  the  ground  of 
estoppel  was  not  raised.    Judgment  for  plaintiff.f 

(9)  Baee  ▼.  CSiee,  4  M.  &  S.  13.    Indorsee  agunst  acceptor,  on  bill  pur* 

H  H 


XJit  ~ii&  M HitLvr  'voL  i»  THisstiittac  inn  fwiiap 

rrfinzar^   jf  r  m  mi**  11  js:  3L  &  ^dkHOitf  fflipiniM  (^ 

jouisr  if  &  3iiTB^  -as  jmBssiE  jams,  yt^  ^  fK)  if 
"^  'LIS-  f^anoBcs  -ifiiTiwiinT  ^m  libe  aBeBBBn 


imot  »xjiiim  flsffs  flf  ^sis  1 

iuomor  i£  a  tul  nr  auce.  lit  ■■ 

mi  the  phimiir,  the 

ii'.iii*iE:  «f  dibiiiiiiiiir  •  :w  TJbt  iacss  3<»  Anwr  sadi  aoliee 
i:ir:i«'««saf]t  •.  ^ziL  il  iiie-  eaat  of  a  f.'rers  IE!!,  the  protest. 
Iz  acL  acdiiL.  iiiSiiBL  icljisk  xbe  &av%r(l-) 


«kie  fm.  4f  Flit  5i«BdtiBs.  iia.  »£  Cik.  o^  |<^>ft>>^ 


tmenwmwmtM  a  ana  ai  tart  strtea  «■  tfec  noK  «C  ttc  ■■ivaMl  v«i  aai  w 
Ifl^erty  to  pTdw  tlie 
too,  L  G.  H.T.  4  WflL  IT. 
af  cidaage 
Im 
a>  hMk  s  fiir*  ^^« 

«f  diihoHiiir  ar  dw  biO  €r 
/Mr/,  tlie  geoenl  mm  m  debt  ceved  to  be 

TbcM  raka  do  iial,  bowevcr,  appljr  to  aaiy  cmk  vhoc  tba 
entitled  bjr  ttatote  to  plead  tbe  gCBBral  iMW.  See  ITeeia  ▼.  Af^mi, 
16  M.  k  W.  817.  la  sodi  CMe,  UMkr  that  plea  tbe  pUntiff  lant  pnvre  tbe 
genefil  facte  abofe-mentioiicd  wlucfa  are  aeetwary  ilcpa  ia  tbe  plaiBtiff'a 
title.t 

(l\)  VidM  CriieJUow  y.  Pony,  tmie,  p.  463,  n.  (3). 

(12)  ITaifaaai  v.  Iknd,  1  Campb.  175.    In  an  aetioB  agaiaat  the  makerof 

a  pnmiiaeonr  note  payable  to  T.  L.  or  beerer,  the  dedaiatjoa  averred  an 

indonement  by  T.  L.,  and  Lord  EUenboroogli  held  that  the  plaintiff,  baring 

stated  nich  indonement,  though  unnecessarily,  was  bonnd  to  prove  it.    See 
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eeptor  of  a  bill,  or  the  maker  of  a  note,  all  the  indorse- 
ments  stated,  thoagh  some  may  have  been  stated  unneces- 
sarily, must  be  proved,  fi{  traversed  (10)  ;f  but  against 
an  (13)  indorser,  the  defendant's  indorsements,  and  such 
indorsements  only  as  are  stated  to  have  been  made  subse- 
quently to  his,  need  be  proved. 

In  proving  indorsement  by  payee,  it  is  not  sufficient  to 
prove  that  a  person  pretending  to  be  payee  indorsed  it ; 
there  must  be  some  evidence  of  lus  being  payee.  (14) 

His  possession  of  the  bill  at  the  time  he  indorsed  it  is 
evidence  of  his  being  payee  :  for  if  he  were  not  payee,  he 
would  have  no  right  to  such  possession.  (14) 

But  such  possession,  though  admissible  in  evidence  to 
ground  the  presumption  of  his  being  payee,  only  furnishes 
a  presumption  for  the  consideration  of  a  jury.  (14) 

And  it  may  be  strengthened,  on  the  one  hand  (14) ; 

And  impeached,  on  the  other.  (14) 

Possession  by  the  party,  at  the  time  he  indorses  the  bill, 
of  a  genuine  letter  of  recommendation  from  a  correspond- 
ent of  the  indorsee,  giving  him  the  same  description  as  the 
bill  gives  the  payee,  tends  to  strengthen  the  presumption. 

(1*) 

The  presumption  will  be  greater  or  less  according  to  the 
probability  of  being  able  to  impeach  it,  if  not  well  founded. 
(14) 


also  8mUk  t.  Ckaterf  ante,  p.  464,  n.  (4),  and  Botanquet  v.  Andemm, 
6  Esp.  43. 

(13)  See  Criiehhw  ▼.  Parry,  amie,  p.  463,  n.  (3). 

(14)  BulkeUy  ▼.  Butler,  2  B.  &  C.  434.  In  an  action  by  indorsee  against 
acceptor,  on  blU  of  6th  Angnst,  1816,  at  thirty  days'  sight,  payable  to  Bdmand 
Sbaaahan  or  order,  dated  Lisbon,  the  bill  was  produced  with  an  indorsement 
ia  the  name  of  Edmund  Shanahan  ;  and  to  prore  the  indorsement,  plaintiff's 
derk  was  called,  who  proved  that  on  19th  August,  1816,  a  person  calling 
himself  Edmund  Shanahan  produced  the  bill  to  plaintiff  at  Cadiz,  and  wrote 
the  indorsement  upon  it  on  the  2(Hh ;  that  at  the  same  time,  on  the  19th,  he 
produced  two  other  bills,  one  for  640/.,  which  the  clerk  knew  to  be  a  genuine 
bin,  drawn  by  M*DonneU  and  Co.  of  Lisbon ;  that  this  person  first  called  on 
plaintiff  10th  August,  and  produced  a  genuine  letter  of  recommendation  from 
M'Donnell  and  Co.,  describing  the  bearer  as  Edmund  Shanahan,  and  that 

H  H  2 
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If  a  bill,  payable  to  the  order  of  the  drawer,  is  drawn 
in  the  name  of  a  non-existing  person,  an  indorsement  in 
that  name  by  the  same  hand  that  drew  the  bill,  will  bind 
the  acceptor.  (15) 

And  proof  may  be  given  that  the  drawing  and  indorsing 
are  in  the  same  hand.  (15) 

And  that  proof  will  be  unobjectionable,  though  it  be 
founded  only  on  the  comparison  of  one  signature  with  the 
other.  (15) 

that  person  dined  at  plaintiff's  every  day  from  6th  August  to  the  19th, 
and  that  he  took  a  letter  of  credit  from  plaintiff,  in  the  name  of  E.  Shanahan, 
on  Gibraltar.  The  action  was  at  issue  in  Hilary,  18 17,  but  not  tried  till  July, 
1820.  At  the  trial  it  was  insisted  that  there  was  no  evidence  that  the  penoo 
who  indorsed  was  Edmund  Shanahan,  or  the  payee ;  and  DaUas,  C.  J.,  being 
of  opinion  that  there  was,  a  bill  of  exceptions  was  tendered ;  and  upon  aign- 
ment,  it  was  very  strenuously  pressed  that  the  evidence  was  inadmissible  to 
this  point,  and  insufficient  to  prove  it :  but  the  Court  thought  clearly  that  the 
evidence  was  admissible  and  sufficient ;  that  the  possesuon  of  the  biQ,  to 
which  no  person  but  Edmund  Shanahan,  the  payee,  or  some  one  cl 
under  him,  was  entitled,  was,  whilst  unexplained  and  unimpeached, 
facie  evidence  that  he  was  Edmund  Shanahan, the  payee;  that  the 
of  the  letter  of  recommendation,  which  no  one  but  Edmund  Shanahan  could 
rightly  have  had,  was,  whilst  unexplained  and  uncontradicted,  priwti  /uie 
evidence  that  he  was  Edmund  Shanahan ;  and  if  this  evidence  vrere  admis- 
sible, there  was  so  much  time  for  the  right  Edmund  Shanahan  to  have  come 
forward  if  this  person  were  not  the  right  Edmund  Shanahan,  and  there  were 
so  many  persons  who  could  naturally  be  able  to  prove  who  was  the  right 
Edmund  Shanahan,  if  this  were  not,  that  no  doubt  could  be  entertained  of 
the  sufficiency  of  the  evidence :  judgment  affirmed,  f  And  see  WMieiocke  v. 
Muiffrove,  1  C.  &  M.  511 ;  Jonei  v.  Jouet,  9  M.  &  W.  75 ;  GrtetukiMa  v. 
Cfranford,  9  M.  &  W.  314  ;  Sewell  v.  Evmu,  Roden  v.  J^,  4  Q.  B.  626; 
Barker  v.  Stead,  3  C.  B.  946.t 

(15)  Cooper  v.  J.  and  W,  B.  Meyer,  10  B.  &  C.  468.  Indorsee  against 
acceptors  on  bills  drawn,  some  in  the  name  of  Woodman,  payable  to  the 
order  of  Woodman,  and  indorsed  in  his  name ;  and  others  in  the  name  of 
H.  Ullock  and  Co.,  payable  to  their  order,  and  indorsed  in  their  names.  The 
hills  were  accepted  for  the  accommodation  of  Darby  and  were  all  indorsed  hy 
him  to  plaintiff,  who  discounted  them  for  him.  Two  witnesses  for  plaintiff, 
acquainted  with  Darby's  handwriting,  swore  they  believed  the  namea  of 
Woodman  and  H.  Ullock  and  Co.  were  written  by  him.  Defendanta  produced 
evidence  to  show  that  Darby  had  no  authority  to  draw  or  indorse,  either  firom 
one  Woodman  (who  was  supposed  to  be  the  person  intended),  or  from  a  house 
of  T.  Ullock  and  Co.  (supposed  to  be  the  other  persons) ;  and  defendanta  also 
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f  But  if  it  were  drawn  in  the  name  of  a  really  existing 
person,  and  were  a  forgery,  it  would  not.  (16) 

At  least,  if  the  acceptor  accepted  it  in  ignorance  of  the 
foigery.  (16) 

And,  even  if  he  knew  it  to  be  a  forgery,  it  seems  ques- 
tionable whether  it  can  be  declared  on  as  a  bill  payable  to 
the  order  of  that  person,  and  indorsed  by  him.  (16) 

caUed  a  witness,  who  said  he  did  not  beliere  the  signatores  either  of  the  draw- 
ing or  indorsements  to  he  in  Darby's  handwriting ;  he  was  then  asked,  in 
cross-examination,  whether  he  did  not  believe  them  to  have  been  written  by 
the  same  person.  The  question  was  objected  to,  because  the  witness  could 
only  judge  by  a  comparison  of  handwriting.  Lord  Tenterden,  C.  J.,  thought 
the  question  might  be  put ;  and  the  witness  said,  he  did.  It  was  left  to  the 
jmy  to  say,  whether  the  drawing  and  indorsements  were  not  in  the  same  hand* 
writing ;  they  found  that  they  were,  and  that  that  handwriting  was  Darby's. 
On  rule  nisi  for  a  new  trial,  on  the  grounds  that  the  signatures  were  for- 
geries, and  then  the  acceptance  by  one  partner  would  only  bind  him ;  and 
secondly,  that  the  evidence  from  comparison  of  handwriting  ought  not  to 
have  been  admitted,  and  cause  shown,  the  Court  said  that  the  bills  were 
given  on  Darby's  credit,  and  that  defendants  should  have  been  satisfied,  before 
they  accepted ;  that  the  drawers  were  existing  persons,  and  when  it  appeared 
they  were  not,  their  acceptance  bound  them  to  pay  to  an  indorsement  by  the 
same  person  who  signed  the  names  of  the  drawers,  and  under  the  circum- 
stances, the  appearance  of  similarity  in  the  handwriting  was  the  only  proof 
that  could  be  expected,    f  See  Smith  v.  Momeypenny,  2  M.  &  Rob.  317. 

(16)  Beeman  v.  Duei,  11  M.  &  W.  251.  To  a  bill  alleged  to  have  been 
drawn  by  Bradshaw  and  Williams,  accepted  by  defendant  payable  to  their 
order,  and  indorsed  by  them,  pleas,  traversing  the  drawing,  acceptance,  and  in- 
dorsement. It  appeared  Seijeant,  defendant's  partner,  brought  the  bill,  which 
defendant  alleged  was  accepted  for  Seijeant's  private  purposes,  and  without 
his  knowledge,  to  a  prior  holder,  with  the  names  of  Bradshaw  and  Williams 
(who  were  a  really  existing  firm  with  whom  Serjeant  had  dealings)  upon  it. 
They  were  called,  and  denied  that  the  drawing  or  indorsement  was  theirs. 
The  jury  found j(jpr  plaintiff,  merely  on  the  question  whether  he  was  cogmsant 
of  the  fraud  practised  by  Serjeant  on  defendant,  the  judge  having  omitted  to 
call  the  attention  of  the  jury  to  the  issues  as  to  the  drawing  and  indorsement. 
After  argument  on  a  rule  for  a  new  trial  founded  on  this  omission,  the  Court, 
after  time  taken  to  consider,  granted  a  new  trial,  observing  that  there  was  great 
weight  in  the  argument  that  the  acceptance  only  admitted  the  drawing  by 
Bradshaw  and  Williams,  or  some  agent  of  theirs,  and  not  its  indorsement  by 
them  or  their  agent,  which  is  a  different  species  of  authority,  if  defendant 
accepted  the  bill  in  ignorance  of  the  forgery ;  but  if  he  knew  it  and  intended 
it  to  be  pat  in  circulation  by  a  forged  indorsement,  the  case  would  seem  to 
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It  should,  rather,  it  seems,  be  declared  on  as  a  bill  pay- 
able to  bearer.  (17)'f' 

In  an  action  against>  the  drawer  or  indorser  of  a  bill,  the 
acceptance,  though  stated,  need  not,  in  general  be  proved. 
(18) 

But  if  a  bill,  in  consequence  of  having  an  acceptance 
upon  it  pointing  out  a  particular  house  for  payment,  be 
presented  there  for  payment,  and  not  at  the  drawee^s  re«- 
dence  or  personally  to  the  drawee,  such  acc^tance  must, 
in  general,  be  proved  in  an  action  against  the  drawer  or  an 
indorser ;  because,  otherwise,  the  presentment  at  that  par- 
ticular house  will  not  be  a  valid  presentment.  (19) 

But,  if  it  can  be  shown  that  such  acceptance  was  upon 
the  bill  when  the  defendant  passed  it,  proof  of  the  accept- 
ance will  be  unnecessary.  (19) 

Proof  that  it  was  upon  the  bill  when  the  phuntiff  took  it, 
if  he  did  not  take  it  immediately  from  the  defendant^  will 
not  be  sufficient.  (19) 

Where  plaintifl^  have  no  title  upon  a  bill  or  note,  unless 
they  constitute  a  particular  firm,  they  must  prove  that 
they  constitute  that  firm  : 

As,  if  they  sue  upon  a  bill  or  note,  payable  to  that  firm 
by  its  name  of  business,  without  specifying  its  members ; 

Or  specially  indorsed  to  it. 

But  though  several  persons  join  in  suing  as  indorsees, 

fall  within  the  rule  Uid  down  in  Cooper  v.  Mej^er,  but  even  then  it  was  a 
question,  whether  it  should  not  have  been  described  as  payable  to  bearer. 

(17)  Bitmam  t.  Dnck,  tupras  Bimei  t.  OUmm,  mie,  p.  33,  n.  (106); 
CotlU  ▼.  Emmettj  ante,  p.  34 ;  Hooper  ▼.  WUiiami,  amte,  p.  396,  n.  (208) ; 
Brown  t.  Do  Winton,  Oay  ▼.  Lander,  ante,  p.  397,  n.  (209).t 

(18)  Dnmer  t.  Bean,  ante,  p.  400,  n.  (218). 

(19)  ^iii<M  ▼.  Bellamy,  2  Stark.  223.  Second  indorsee  of  MU  against 
payee,  on  bill  drawn  on  Stevenson,  payable  in  London,  with  an  aooeptance 
thereon  payable  at  Spooner  and  Attwood's.  It  had  been  presented  there,  and 
there  only.  The  acceptance  was  upon  the  bUl  when  the  plaintiff  took  it,  bat 
there  was  no  evidence  that  it  was  so  when  defendant  indorsed  it  and  passed 
it  away :  it  was  urged  that  the  jury  might  presume  it  was  on  the  bill  when 
plaintiff  took  it;  Lord  BUenborough  thought  not,  and  as  proof  of  the  aooept. 
ance  was  necessary  to  make  the  presentment  valid,  he  nonsuited  the  plaintiff. 
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yet  if  they  daim  under  an  indorsement  in  blank  they  need 
not  show  that  they  are  partners,  or  that  they  have  a  joint 
interest.  (20) 

It  is,  indeed,  stated  to  have  been  held,  that  where  a  bill 
indorsed  in  blank  is  sent  to  a  particular  house,  and  an 
action  is  afterwards  brought  thereon  by  some  of  the 
members  of  that  house  and  additional  parties,  there  must 
be  some  evidence  that  that  house  transferred  the  bill  to  the 
plaintiffs,  or  consented  to  their  suing  upon  it  (21)  : 

And  this,  though  the  bill  were  sent  to  the  house  for  the 
benefit  of  the  persons  who  sue.  (21) 

And  in  many  cases  the  plaintiff  is  compellable  to  prove 
that  either  he  or  some  preceding  party  took  the  bill  or  note 
hondjidey  and  for  value ; 

As,  in  case  of  a  bill  or  note  originally  given  without  con- 
sideration, and  whilst  the  person  giving  it  was  under 
duress  (22)  : 


(20)  Ord  T.  Portal,  3  Campb.  239.  Three  persons  sued  as  indorsees  on  a 
bill ;  the  indorsement  to  them  was  in  blank :  it  was  urged  that  it  ought  to  be 
shown  that  they  were  partners,  or  had  a  joint  interest.  Sedper  Lord  Ellen- 
borough,  **  It  is  not  necessary ;  the  indorsement  in  blank  gives  a  joint  right  of 
action  to  as  many  as  agree  in  suing."    Verdict  for  plaintiffs. 

Rordaani  ▼.  Leach,  1  Stark.  446.  Two  persons  sued  as  indorsees ;  the 
indorsement  to  them  was  in  blank :  and  on  question  whether  they  were 
bound  to  show  a  joint  title,  Lord  Ellenborough  held  they  were  not. 

(21)  MaeheU,  Boucher,  and  Birkbeck  v.  Kiimeea',  1  Stark.  499.  Plain- 
tiffs  were  trustees  of  the  estate  of  Holder,  an  insolvent ;  two  of  them  were 
partners  in  the  house  of  Langton  and  Co.:  defendant,  being  indebted  to 
Holder,  sent  a  bill  indorsed  in  blank  to  Langton  and  Co.  on  account  of 
Holder's  estate :  the  trustees  sued  thereon ;  but  on  an  objection  that  Lang- 
ton and  Co.  did  not  appear  to  have  transferred  the  biU  to  the  pluntiffs,  or  to 
have  sanctioned  their  suing  thereon,  Lord  Ellenborough  held  that  proof 
essential,  and  nonsuited  the  plaintiffs. 

(22)  Duncan  v.  Scott,  1  Campb.  100.  Indorsee  against  the  drawer  of  a 
bilL  It  appeared  that  the  defendant  gave  the  bill  while  under  duress  abroad, 
and  under  a  threat  of  personal  violence  and  confiscation  of  his  property,  and 
that  it  was  given  without  consideration.  Lord  Ellenborough  held  that  the 
defendant  not  having  been  a  free  agent  when  he  drew  the  bill,  it  was  incum- 
bent on  the  plaintiff  to  give  some  evidence  of  consideration ;  and  no  such 
evidence  being  given,  plaintiff  was  nonsuited. 


472  Evidence — when  necesiory  to  [Ch.  XL 

Or  in  case  of  a  bill  or  note  obtained  by  fraud.  (23) 

f  Or  in  case  of  a  bill  or  note  illegal  in  its  incep- 
tion. (24)  t 

Or  in  case  of  a  transfer  by  delivery  by  a  person  not 
entitled  to  make  it  (25)  : 

As,  in  the  instance  of  bills  or  notes  which  have  been 
stolen  or  lost.  (25) 

Or  in  case  of  a  bill  or  note  in  the  name  of  a  partner- 
ship  given  or  passed  away  by  one  of  the  partners  for  a 
private  debt  of  his  ovm  in  fraud  of  the  partnership,  when 

(23)  JKMt  ▼.  MMrquii  ofHeat^ortf  2  Campb.  574.  In  in  action  by  an 
indorsee  of  a  bill  against  the  acceptor,  it  appeared  that  the  drawer  had 
received  no  consideration  for  the  bill,  and  had  been  tricked  out  of  it  by  n 
gross  fraud ;  and  Lord  Ellenborongh  held  that  this  made  it  incumbent  on  the 
plaintiff  to  show  what  consideration  he  gave  for  the  bill ;  and  the  plaintiir, 
not  being  prepared  to  do  so,  was  nonsuited.  See  MUU  t.  Bmrher^  p^^* 
note  (28). 

t  (24)  JSat7«y  ▼.  Bidwell,  13  M.  &  W.  73.  Upon  repUcation  of  de  v^wrii 
to  plea,  alleging  that  the  note  on  which  plaintiff  sued  as  indorsee  was  giTcn  to 
stifle  an  opposition  to  a  petitioner  under  the  Insolvent  Act,  5  &  6  Vict,  c 
116,  and  plaintiff  took  it  without  value.  Defendant  having  proved  the  ille- 
gality in  the  inception  of  the  note,  Parke,  B.,  held  that  plaintiff  was  bound  to 
prove  value  given  by  him,  for  which  purpose  he  produced  evidence ;  but  the 
jury  found  for  defendant.  Upon  motion,  on  the  ground  that  the  ruling  of 
Parke,  B.,  was  erroneous,  the  Court  said  that  the  universal  understanding  la, 
that  if  the  note  be  proved  to  have  been  obtained  by  fraud  or  affected  by  ille- 
gality, it  affords  a  presumption  that  the  person  who  had  been  guilty  of  it 
would  dispose  of  it,  and  place  it  in  the  hands  of  another  person  to  sue  upon  it : 
and  that  such  proof  casts  upon  the  plaintiff  the  burden  of  showing  that  he  is  a 
hand  fide  indorsee  for  value.    Rule  refused. 

If  the  fraud  or  illegality,  &c.,  be  admitted  on  the  record,  in  consequence  of 
the  repUcation  omitting  to  traverse  it,  the  pliuntiff  will  be  compellable  to 
prove  the  consideration  in  the  first  instance.  Bimgham  v.  Stanleyf  2  Q.  B. 
117;  and  see  per  Alderson,  B.,  13  M.  &  W.  144;  but  see  contra  per 
Cur,  Edmundi  v.  GrweSf  2  M.  &  W.  642 ;  Benmon  v.  DavUom,  3  M.  & 
W.  179 ;  and  per  Cur.  SmUh  v.  Martin,  9  M.  &  W.  304.  But  if  the 
pleas  allege  notice  to  the  plaintiff  only,  and  not  want  of  consideration,  it 
seems  it  will  lie  on  the  defendant  to  prove  that,  and  the  plaintiff  need  not 
show  he  took  the  bill  without  notice.  See  Bdmunde  v.  Ortftatt  SmUk  t. 
Martin,  May  v.  Chapwutn,  16  M.  &  W.  355.    Per  Parke,  B.  13  M.  &  W.  75.t 

(25)  Vide  poet,  Chap  XII.  where  the  cases  as  to  stolen  or  lost  bills  are 
collected. 
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sued  upon  by  a  person  to  whom  that  partner  had  indorsed 
it  (26); 

And  it  ought  to  be  received  without  such  proof  whether 
suspicion  is  cast  on  the  plaintiff  or  not.  (26) 

If  casting  suspicion  were  essential,  it  would  be  sufficiently 
done  by  showing  that  plaintiff  sued  the  partnership  upon 
whom  the  fraud  was  committed,  though  the  creditor  to 
whom  the  bill  or  note  was  wrongfully  given  was  solvent, 
and  there  was  no  reason  for  not  suing  him.  (26) 

f  But  where  a  bill  has  been  fraudulently  accepted  in  the 
partnership  name  for  the  private  debt  of  one  partner,  an 
indorsee,  upon  proof  of  that  circumstance  alone,  is  not 
bound,  under  a  plea  denying  the  acceptance,  to  prove  con- 
sideration. (27) 

(26)  H$aih  ▼•  SmuoMf  2  B.  &  Ad.  291.  Sansom  and  Evans  were  part- 
ners :  Sansom  owed  the  Droitwich  Salt  Company,  of  which  he  was  also  a 
member,  300/.,  and  drew  a  note  in  the  partnership  name  payable  to  the 
Droitwich  Salt  Company  or  order :  the  company  indorsed  it  to  plaintiff.  The 
company  continued  solvent.  In  an  action  by  plaintiff  against  Sansom  and 
Evans,  Evans  proved  the  above  facts,  but  no  notice  having  been  given  to 
plaintiff  to  prove  consideration  he  did  not  give  such  proof,  and  the  point  was 
saved  whether  he  was  bound  to  give  it  though  no  notice  had  been  given.  On 
rule  for  nonsuit  and  cause  shown,  the  Court  held  he  was ;  Lord  Tenterden, 
Littledale,  and  Patteson,  Js.,  considering  it  a  general  rule,  that  when  the 
transaction  was  so  impeached  plaintiff  was  bound  without  notice  to  show  that 
he  stood  in  a  different  condition  from  the  person  to  whom  the  note  was 
improperly  passed ;  and  Parke,  J.,  upon  the  special  circumstances  of  this  case, 
because  he  thought  plaintiff's  conduct  in  suing  Sansom  and  Co.  and  not  the 
company  from  whom  he  had  taken  the  note  suspicious,  but  he  dissented  from 
the  other  judges  as  to  its  being  a  general  rule  to  require  the  proof  without 
notice,     f  But  see  the  observations  in  Basseit  v.  Dodyin,  10  Bing.  40. 

(27)  Mutgrave  v.  Drake  and  othen,  5  Q.  B.  185.  Action  by  indorsee 
against  six  persons  as  acceptors  of  a  bill ;  plea  by  four,  traversing  the  accept- 
ance. It  was  shown  that  defendants  being  partners,  the  bill  was  accepted  by 
one  of  tbem  (who  had  suffered  judgment  by  default)  in  the  name  of  the  firm, 
but  in  fraud  of  his  partners  and  not  for  partnership  puixrases ;  but  no  evidence 
being  given  to  show  that  phdntiff,  the  first  indorsee,  knew  this,  Wightman,  J., 
directed  a  verdict  for  plaintiff,  reserving  leave  to  enter  it  for  defendants,  if 
plaintiff  was  bound  to  show  the  circumstances  under  which  he  took  it.  On 
motion  and  time  taken  to  consider,  the  Court  said  the  other  Courts  concurred 
in  their  view,  that  where  issue  is  joined  on  non  aeeepit  and  the  acceptance  is 
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And  in  the  case  of  an  accommodation  bill  or  note,  the 
plaintiif  is  not  compellable  to  prove  that  either  he  or  some 
preceding  party  took  it  bond  fide  and  for  value.  {2,8)-^ 

It  was  -f  formerly -f*  thought  prudent,  in  order  to  compel 
a  plaintiff  to  give  such  proof,  to  apprise  him  before  the  trial 
that  such  proof  would  be  required  from  him  (29) ;  but 
there  was  no  legal  principle  which  would  warrant  a  judge 
in  rejecting  evidence  offered  by  the  defendant  to  make 
such  evidence  on  the  part  of  the  pluntiff  necessary,  or  in 

the  signature  of  a  partner  competent  to  bind  the  firm,  though  that  was  firaa- 
dulent  on  the  part  of  the  partner,  yet  if  the  proof  does  not  affect  plaintiff  with 
knowledge  of  the  fraud,  it  does  not  put  the  plaintiff  to  an  answer.  Rule 
refused. 

(28)  Mills  Y.  BarbeTt  1  M.  &  W.  425.  Indorsee  against  acceptor ;  pka, 
that  the  bill  was  accepted  for  the  accommodation  of  the  drawer,  and  by  him 
indorsed  without  consideration  to  plaintiff.  Replication,  that  it  was  indorsed 
to  him  for  a  good  and  yaluable  consideration.  Upon  the  trial,  the  question 
arose  whether  plaintiff  was  bound  to  show  consideration  or  defendant  to  n^;a- 
tive  it.  Alderson,  B.,  held  the  latter,  and  he  not  being  prepared  to  do  so, 
verdict  for  plaintiff.  Upon  rule  for  new  trial,  cause  shown,  time  taken  to 
consider,  and  consulting  the  other  judges,  the  Court  held  that  there  was  a 
substantial  distinction  between  bills  given  for  accommodation  and  cases  of 
fraud,  &c. ;  for  the  name  of  the  defendant  being  lent  for  the  purpose  of  raising 
money  on  the  bill,  the  probability  was  that  money  was  obtained  upon  it ;  that 
the  prevailing  opinion  among  the  judges  was,  that  where  there  is  no  fraud  or 
suspicion  of  fhiud,  but  the  simple  fiact  is  that  defendant  received  no  consider- 
ation for  his  acceptance,  the  plaintiff  is  not  called  on  to  prove  he  gave  vahie ; 
Lewit  V.  Lady  Parker,  4  Ad.  &  E.  838 ;  Low  v.  Burrows,  2  Ad.  &  E.  483. 
See  also  Laeey  v.  F^nrregier,  2  C.  M.  ft  R.  59 ;  Pereival  v.  Fi^ampton,  2  C. 
M.  ft  R.  180 ;  Simpion  v.  Claris,  2  C.  M.  &  R.  342 ;  Whifaksr  v.  Sdmmitis, 
1  Ad.  ft  E.  863,  1  M.  ft  Rob.  366  ;  Brown  v.  Philpoi,  2  M.  ft  Rob.  285 ; 
Bailey  v.  Hinde,  1  M.  &  Rob.  379 ;  Jacob  v.  Hungaie,  1  M.  ft  Rob.  445.t 

(29)  Paterson  v.  Hdrdaere,  4  Taunt.  114.  In  an  action  by  indorsee 
against  acceptor,  the  defence  was,  that  an  agent  employed  by  defendant  to  get 
the  bill  discounted  had  appropriated  it  to  his  own  use,  and  absconded :  it  was 
urged,  upon  this,  that  plaintiff  was  bound  to  prove  how  he  got  the  bill,  and 
what  consideration  he  gave  for  it ;  he  was  not  prepared  with  such  proof,  and 
was  allowed  to  take  a  verdict  subject  to  the  question,  whether  he  was  bound 
to  give  it ;  and  on  rule  nisi  for  a  nonsuit  on  this  ground  and  time  to  consider, 
the  Court  held  that  where  such  a  defence  was  contemplated,  it  was  incmn- 
bent  on  the  defendant  to  give  distinct  notice  to  the  plaintiff  that  such  proof 
would  be  called  for  at  the  trial ;  and  because  no  such  notice  had  been  given, 
the  rule  was  discharged. 
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teDing  a  jury  they  might  disregard  it.  (30)  f  And  now 
notice  is  given  by  the  pleas.  (31)  -|* 

If  two  traders  at  distant  places  be  in  the  habit  of  remits 
ting  to  each  other  bills  taken  by  the  one,  and  payable  in 
the  place  where  the  other  resides,  to  take  advantage  of  the 
exchange,  and  they  divide  the  profits  between  them ;  if  one 
take  a  stolen  bill  or  note,  and  remit  it,  and  the  other  sue 
upon  it,  he  must  give  the  same  evidence  of  its  having 
been  taken  for  value  and  bond  fide  as  the  person  remitting 
it  must  have  given  (32)  ; 

Especially,  if  each  be  answerable  for  the  paper  he  remits. 

And  it  will  make  no  difference,  that  the  balance  between 
them  when  the  bill  was  remitted  was,  and  still  is  in  favour 
of  the  plaintiff  to  more  than  the  amount  of  the  bill  or  note. 

At  least,  if  the  plaintiff  made  no  further  advance,  and 
gave  no  further  credit  than  he  would  have  done  had  the 
remittance  not  been  made.  (32) 

It  has  been  laid  down  in  (33)  some  cases,  that  in  an  action 

(30)  See  Wyat  ▼.  Campbell^  Mood.  &  Mai.  80;  fMann  t.  Lent^  Mood. 
&  Mai.  240;  10  B.  &  C.  877. 

(31)  See  R.  G.  H.  T.  4  Will.  lY.  tnitf  p.  466,  n.  (10),  and  Aaumprit,  r.  3, 
pott,  chap.  zil.t 

(32)  De  la  CkswmeiU  t.  Bank  qfEngUmd,  9  B.  &  C.  208.  Plaintiff  Uved 
in  London,  Odder  and  Cow  in  Paria ;  and  Odier  and  Co.  naed  to  remit  to  plain- 
tiff bUla,  &c.,  payable  in  London,  and  plaintiff  to  remit  to  Odier  and  Co.  bUls 
payable  in  Paris,  that  they  might  take  the  advantage  of  the  exchange ;  and  at 
the  end  of  each  year  they  divided  the  profits :  each  was  answerable  for  the 
paper  he  transmitted.  Odier  and  Co.  transmitted  a  500/.  Bank  of  England 
note ;  but  snch  note,  having  been  stolen  from  one  Haselton,  the  bank  stopped 
it.  Plaintiff  brought  trover ;  and  it  q>peared  that,  at  the  time  this  note  was 
sent,  the  balance  against  Odier  and  Co.  was  1700/.,  and  that  it  was  stUl  900/. 
Lord  Tenterden,  however,  thought  plaintiff  identified  with  Odier  and  Co., 
and  thnt  nnless  they  could  recover  he  could  not ;  and  he  left  it  to  the  jury, 
whether  Odier  and  Co.  took  it  in  the  ordinary  course  of  busiDess.  The  jury 
found  for  plaintiff;  but  there  having  been  no  proof,  of  whom  or  under  what 
circumstances  Odier  and  Co.  took  the  note,  the  Court  granted  a  new  trial, 
that  plaintiff  might  give  evidence  upon  these  points*  The  other  judges  agreed 
that  phuntiff  stood  in  the  same  situation  as  Odier  and  Co.  He  had  made 
no  further  advance  or  given  any  fiirther  credit  upon  the  remittance  of  this 
note. 

(33)  rWrBunr.67i. 
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against  the  indorser  of  a  bill,  the  plaintiff  must  prove  an 
application  to  the  drawer  for  payment ;  but  it  (34)  is  now 
fully  settled  he  need  not. 

And  an  offer,  after  the  bill  or  note  has  become  due,  to 
give  the  holder  another  bill  in  lieu  of  it,  is  an  (35)  admis- 
sion of  the  holder^s  title,  so  as  to  supersede  the  necessity  of 
proving  the  indorsements  or  other  special  facts. 

So  (36)  part  payment  of  a  bill  or  note  after  it  has  become 
due,  without  any  objection  being  made  for  want  of  notice, 
or  a  (37)  promise  to  pay,  -|*  or  the  (38)  offer  to  pay  a  compo- 

(34)  This  was  decided,  after  two  arg;uments  in  the  case  of  a  foreign  InUt  in 
BromUy  v.  F^rttzier,  Str.  441 ;  and  in  the  case  either  of  a  foreign  or  inland 
biU,  (but  which  does  not  appear,)  in  Lawrence  v.  Jacob,  Str.  515 ;  and  in  the 
case  of  an  inland  bill,  Ht^fljfn  ▼.  Adaim»on,  Burr.  669. 

(35)  Boeanfuct  ▼.  Andenon,  6  Esp.  43.  Indorsee  of  a  biU  against  the 
acceptor.  The  bill  was  drawn  in  favour  of  the  drawer,  who  had  indorsed  it ; 
and  his  indorsement,  and  several  others,  were  stated  in  the  declaration. 
Plaintiff  proved  the  first  indorsement ;  and  that,  when  the  bill  became  due, 
defendant,  being  unable  to  take  it  up,  came  to  plaintiff  and  offiered  another  in 
lieu  of  it.  Lord  Ellenborough  held,  that  this  was  an  admission  of  plaintifT's 
tiUe,  and  dispensed  with  the  proof  of  the  several  indorsements. 

Sidford  t.  Chamben,  1  Stark.  326.  Plaintiff^  sued  on  a  bill  as  indoraeei 
of  Niblock  and  Co.,  who  were  indorsees  of  Sheckles,  to  whom  defendant  bad 
indorsed.  These  indorsements  were  stated  in  the  declaration.  Plaintiffs 
could  not  prove  the  handwriting  of  Sheckles ;  but  they  proved  a  letter  from 
defendant  to  pUdntift,  offering  to  substitute  another  bill,  saying  they  had 
not  money  to  take  up  the  bill  in  question,  and  expressing  a  hope  that  it  was 
not  in  the  hands  of  Niblock  and  Co.  Lord  Ellenborough  thought  this  evi- 
dence of  the  channel  through  which  the  bill  had  passed  to  plaintiffs,  aad 
made  proof  of  the  indorsement  by  Sheckles  unnecessary ;  and  plaintiff  had  a 
verdict. 

(36)  Horfwd  v.  WHmm^  1  Taunt.  12.  In  an  action  by  the  indorsee  against 
the  drawer  of  a  bill,  which  had  been  dishonoured  by  the  acceptor,  it  appeared 
that  the  defendant  had  paid  part  of  the  money  due  upon  the  bill  witboat 
making  any  objection  for  want  of  notice  of  the  dishonour ;  and  the  Court 
held,  upon  a  motion  for  a  new  trial,  that  from  this  the  jury  vras  warranted  in 
presuming  that  due  notice  had  been  given,  f  See  Vaiaffhan  t.  FuUer^  mUtp 
p.  290,  note  (194).t 

(37)  Lundu  ▼.  Roberteon,  7  East,  231.  Indorsee  against  an  indorser  of  a 
bilL  No  evidence  was  given  of  presentment  or  notice ;  but  it  was  proved, 
that  on  being  called  upon  by  the  plaintiff's  clerk,  some  months  after  the  biD 
was  due,  the  defendant  said,  he  had  not  the  cash  by  him ;  but  if  the  ckrk 
would  call  in  a  day  or  two,  and  bring  the  account,  (meaning  "of  the  expensea,*') 
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sition  on  the  araount,*t'  furnish  grounds  from  which  a  jury 
may  presume  that  it  has  been  properly  presented,  that 


he  would  pay  it.  The  bill  was  shown  him  at  the  time.  On  a  second  appli- 
cation, he  offered  a  bill  on  London  for  the  debt  and  expenses,  which  was 
lefnscd.  He  then  said  that  he  had  not  had  regular  notice ;  bat,  as  the  debt 
was  justly  due,  he  would  pay  it.  Chambre,  J.,  thought  this  sufficient ;  and 
verdict  for  the  plaintiff.  On  a  rule  nisi  for  a  new  trial,  and  cause  shown. 
Lord  EQenboiough  said,  "  The  case  admits  of  no  doubt.  It  was  to  be  pre- 
sumed jn'tMiySieie,  from  the  promise  to  pay,  that  the  bill  had  been  presented 
in  time ;  that  due  notice  had  been  given ;  that  no  objection  could  be  made  to 
payment ;  and  that  eveiything  had  been  rightly  done.  This  superseded  the 
necessity  of  the  ordinary  proof.  The  other  conversation  does  not  vary  the 
case ;  for,  though  the  defendant  said  he  had  not  had  notice,  he  waived  that 
oljecftion."    Rule  discharged. 

See  Gibbim  v.  Coggtm,  2  Campb.  188,  where,  from  the  drawer's  promising 
to  pay  a  bill.  Lord  Ellenborough  directed  the  jury  to  presume  that  it  had  been 
duly  protested.  See  also  Tojflor  v.  Jonet,  2  Campb.  105 ;  t  C^mphtU  t. 
Weitter,  poit,  p.  479,  note  (41).t 

Greemwaif  v.  Hmdley,  4  Campb.  52.  In  an  action  by  the  indorsees  of  a 
foreign  bill  against  the  drawer,  it  was  proved,  that  long  after  the  bill  became 
due  defendant  called  on  the  holder,  and  said  he  came  to  arrange  the  payment ; 
and,  on  being  shown  it,  added,  it  was  regular ;  it  was  due  from  him  and  his 
partner,  and  that  he  vras  come  to  arrange  for  paying  principal  and  interest. 
The  declaration  having  alleged  presentment  and  protest,  it  was  urged  that 
evidence  ought  to  be  given  upon  these  points ;  but  Lord  Ellenborough  said 
defendant's  acknowledgment  was  a  sufficient  foundation  from  which  the  jury 
might  infer  those  facts ;  and  verdict  for  plaintiff^. 

Hodgt  V.  Fillii,  3  Campb.  463.  A  bill  was  made  payable  in  London,  and 
accepted  payable  at  Sir  John  Perring  and  Co.'s.  And,  in  an  action  against 
the  acceptor,  plaintiff  had  alleged  presentment  at  Sir  John  Peiring's,  but 
could  not  prove  it.  Lord  Ellenborough  held  the  proof  essential,  unless  there 
were  something  to  dispense  with  it.  Plaintiff  then  proved,  that  after  the  bill 
was  due  defendant  promised  payment,  and  Lord  Ellenborough  thought  that 
made  the  other  proof  unnecessary ;  and  verdict  for  plaintiff. 

Wood  T.  Brownj  1  Stark.  217.  In  an  action  against  the  drawer  of  a  bill, 
plaintiff  proved  a  letter  from  defendant  after  the  bill  was  due,  in  which  he 
said  he  was  an  accommodation  drawer  only,  and  that  the  bill  would  be  paid 
before  the  following  term.  Lord  Ellenborough  held,  that  this  made  proof  of 
notice  of  the  dishonour  unnecessary ;  and  the  plaintiff  had  a  verdict  without 
such  proof. 

t  Croxom  v.  Worthtn^  5  M.  &  W.  5.  Action,  by  indorsee,  against  maker 
of  a  note  payable  at  Messrs.  Smith,  Payne  and  Smith's.  Plea,  traversing  pre* 
sentment  there  u  alleged.  Two  letters  from  defendant,  asking  for  indul- 
gence, were  put  in ;  and  plaintiff's  attorney  also  proved  a  conversation  between 
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notice  has  been  dnly  given,  and  that  a  protest  (where 
necessary)  has  been  made. 

And  such  presumption  may  be  nuide  (39),  though  the 
promise  were  not  made  to  the  plaintiff  or  in  his  presence* 
but  to  a  subsequent  indcnrsee  who  then  held  the  bill  or 
note  :  or  to  a  prior  indorser,  who  had  not  taken  it  up.  (40) 


himself  and  defendant  after  ^e  note  became  due,  when,  the  note  being  pro- 
daced,  defendant  engaged  to  pay  it  hj  instalments.  It  was  objected  thai 
plaintiff  was  bound  under  the  new  roles  of  pleading,  notwithstanding  this,  to 
proye  presentment ;  and  Coleiidge,  J.,  resenred  the  point.  Verdict  for  plainftifr; 
but,  upon  motion  to  enter  nonsuit,  the  Court  refused  a  rule. 

(38)  MttrgeiMm  y.  Aitien^  3  Car.  &  P.  838.  The  indoner  of  two  bills 
haying  just  before  compounded  with  his  creditors  in  respect  of  his  other 
debts,  offered,  after  the  bills  in  question  became  due,  to  pay  plaintiff  a  com- 
position of  8«.  in  the  pound  on  the  amount  of  them.  Lord  Tenterden  offered 
to  reserve  the  point,  but  thought  this  dispensed  with  proctf  of  notice  of  dis- 
honour in  an  action  on  the  bills.    Verdict  for  plaintiff. 

See  also  Dueom  y.  EiUoit,  5  Car.  &  P.  436.  But  see  SUmOmgt  y.  Crtipkiim, 
5  Car.  &  P.  406.t 

(39)  Potter  y.  JB^worf  A,  13  Bast,  417.  Indorsee  of  a  note  against  the 
payee  and  indorser.  It  appeared  that  the  note  (which  had  been  negotiated 
in  the  country)  had  been  indorsed  by  defendant  to  FuUbrd,  by  him  to  plain- 
tiff, by  plaintiff  to  Kirton,  and  by  him  to  others,  before  it  became  due.  A 
fortnight  after  it  had  become  due,  Kirton,  who  had  taken  it  up,  called  on 
defendant,  who  until  then  had  received  no  notice  of  its  dishonour.  Defend- 
ant then  promised  Kirton  to  pay  him  the  next  day.  Having  foiled  in  this, 
Kirton  resorted  to  plaintiff,  who  paid  the  amount.  And  the  defence  now 
being  want  of  notice,  the  question  was,  whether  plaintiff  could  avail  himsdf 
of  this  promise  so  made  to  Kirton.  Graham,  B.,  directed  a  verdict  for  plttn- 
tiff;  and,  on  motion  to  set  it  aside,  the  Court  (Grose  and  Le  Blanc,  Js., 
absent)  held,  that  this  promise  was  an  acknowledgment  by  defendant,  either 
of  notice,  or  that  without  notice  he  was  the  proper  perK>n  to  pay  the  note, 
and  refosed  the  rule. 

(40)  Cfwum  and  other*,  iu9igim9  q^  Otldmg,  v.  Me/«,  1  B.  &  C.  193. 
Action  against  drawer  on  a  bill  indorsed  by  Kinnear  to  Golding.  Plaintiflk 
proved  the  presentment,  but,  instead  of  proving  notice  to  defendant,  they 
proved  an  agreement  between  him  and  Kinnear  eight  months  after  thia  bJU 
became  due,  which  stated  that  defendant  had  drawn  and  ind<med  vatioua 
biUs,  which  were  specified,  one  of  which  was  the  bill  in  question,  and  thai 
they  were  or  ought  to  be  in  Kinnear's  hands,  and  then  stipulated  for  payment 
by  weekly  mstalments.  Abbott,  C.  J.,  thought  this  agreement  evidence 
against  defendant  that  he  was  liable,  when  the  agreement  was  made,  up<» 
that  bill,  and  consequently  that  he  had  previously  received  due  notice  of  its 
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f  And  though  the  promise  were  only  conditional  (41),  and 
the  condition  may  not  have  been  complied  with.-f* 

And  an  agreement  with  a  prior  indorser  to  pay  the 
amount  by  instalments,  is  evidenocy  in  favour  of  a  subse- 
quent indorsee,  that  the  party  agreeing  to  pay  these  in* 
stalmentSy  had  received  due  notice  of  the  dishonour.  (42) 

■f-  So  the  jury  may  infer  due  notice  from  an  acknowledg- 
ment by  the  party  that  he  must  pay  the  bill  if  the  acceptor 


^shonour ;  tnd  on  motion  for  new  trial,  the  Court  agreed  irith  him ;  for,  had 
defendant  been  discharged  by  want  of  notice  when  he  made  the  agreement, 
he  would  have  insisted  upon  his  discharge ;  he  would  not  haye  agreed  to  pay 
the  hUL    Rule  refosed. 

fBrownM  t.  Bouncy,  1  Q.  B.  39.  Upon  plea  that  defendant  the  drawer 
of  a  biU  had  not  notice  of  dishonour,  it  appeared  that  two  months  after  it 
beeaoie  due  he  met  Wilkinson,  to  whom  he  had  indorsed  it,  and  who  was  not 
the  holder ;  and  that  Wilkinson  told  him  an  action  had  been  brought  against 
lOlls,  n  sobsecpient  indorBer;  and  as  defendant  had  received  the  cash,  and 
knew  the  day  before  it  became  due  that  it  would  not  be  paid,  he  oug^t  to  pay 
it.  Defendant  said  he  had  no  other  intention ;  he  should  not  avail  himself  of 
the  informality  of  notice,  but  would  pay  the  bill.  Gumey,  B.,  considered 
this  to  be  sufficient  proof  of  notice,  but  reserved  leave  to  enter  a  nonsuit,  and 
plaintiff  had  a  verdict.  Upon  motion  pursuant  to  the  leave  reserved,  the 
Court  though  that  this  was  evidence  from  which  the  jury  might  have  inferred 
the  receipt  of  notice,  and  that  in  strictness  it  should  have  been  left  to  them, 
and  if  they  had  found  for  plaintiff  they  could  not  have  set  it  aside.  But  that 
not  having  been  required,  they  could  not  enter  a  nonsuit,  and  refosed  a  rule. 

(41)  CampMl  v.  IFc£«l«r,  2  C.  B.  258.  Upon  issues,  as  to  protest  and 
notice  of  protest,  in  an  action  against  the  drawer  of  a  foreign  biU  for  100/. ; 
npon  feilure  of  regular  proof  of  protest,  two  letters  from  defendant  were  pro- 
dnoed,  in  one  of  which  he  said  that  he  had  not  given  instructions  to  his  agent 
to  pay  the  100/.  biD,  till  credit  was  given  to  bim  for  another  biU  of  50/. ; 
and  in  the  other,  **  If  you  will  send  home  a  cheque  for  50/.  to  England,  I  wiU 
cause  the  100/.  biU  to  be  paid  immediately,  and  we  shaU  then  be  square.'' 
No  evidence  of  the  50/.  cheque  having  been  sent  was  given.  Erie,  J*,  held 
that  these  promises,  though  conditional,  were  evidence  whence  the  jury  might 
infer  due  protest  and  notice,  and  they  found  a  verdict  for  plaintiff;  and  upon  rule 
for  a  new  trial  and  cause  shown,  the  Court  thought  that  defendant  would  not 
have  pat  his  non-liability  on  the  ground  he  did,  unleas  he  was  conscious  there 
was  a  protest,  and  he  had  received  notice;  and  in  determining  what  was 
passing  in  his  mind,  it  was  quite  immaterial  whether  the  {HPomise  was  eon* 
ditional  or  not.    Rule  discharged.f 

(42)  GiMJOfi  V.  M€tXy  ante,  p.  478,  note  (40). 
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does  not,  and  an  attempt  to  raise  money  for  its  payment  (43), 
or  an  attempt  to  procure  a  renewal.  (44) 

So  a  refusal  by  a  party  to  pay  a  bill  or  note  on  a  differ- 
ent ground  from  want  of  notice  is  some  evidence  that  be 
had  due  notice.  (45) 


(43)  iHieki  y.  Duke  of  Beaufort,  4  Bing.  N.  C.  229.  Action  againit 
drtwer  of  a  bfll  accepted  by  Lord  Foley :  plea,  traTening  notice  of  dishononr. 
A  witness  stated  that,  a  year  and  fonr  months  after  the  bill  became  doe,  he 
called  on  defendant,  when  he  said  it  was  hard  upon  him,  as  he  had  only  dxawn 
the  bill  for  accommodation :  that  if  Lord  Foley  did  not  pay  the  bill  be  most, 
bat  he  desired  witness  to  use  all  hb  inflnenoe  with  Lord  Foley  first.  Loid 
Foley  was  applied  to  in  Tain,  and  defendant  then  proposed  to  raise  a  som  of 
money  by  an  annuity  on  his  own  and  Lord  Foley's  liyes,  but  the  treaty  was 
broken  off.  It  was  left  to  the  jury  to  determine,  upon  this  evidence,  whether 
defendant  had  recei?ed  dne  notice  of  dishonour,  and  they  found  for  defendanL 
Upon  motion  for  new  trial,  the  Court  held,  that  the  evidence  was  properiy  left 
to  the  jury,  and  if  they  had  found  for  plaintiff,  they  would  not  have  disturbed 
the  verdict ;  but  it  was  mere  presumptive  evidence,  and  entirdy  a  question  far 
them.  The  Court,  therefore,  refused  to  make  the  rule  absolute  on  the  ground 
of  misdirection,  but  made  it  absolute  on  affidavits  of  surprise,  and  on  payment 
of  costs. 

(44)  BM  V.  FrmUna,  4  M.  &  G.  446.  In  order  to  prove  notice  of  ^s- 
honour  of  a  bill  to  defendant  as  drawer,  it  appeared  that  on  the  24th  July,  in 
due  time,  a  letter  was  sent  by  plaintiff's  agent,  by  post  to  defendant ;  and  a 
witness  stated  that  on  the  25th  he  met  defendant,  who  asked  him  to  go  with 
him  to  the  post*office,  as  he  expected  to  find  a  letter  there  respecting  the  dis* 
honour  of  a  bill.  Defendant  received  a  letter  at  the  post-office  which  be 
handed  to  witness,  and  desired  him  to  take  it  to  one  of  the  other  parties  of 
the  bill,  to  endeavour  to  get  it  renewed.  The  witness  saw  the  party,  bat  the 
bill  was  not  renewed,  and  the  letter  was  ultimately  handed  over  to  plaintiff's 
attorney.  On  the  trial  this  was  not  produced.  Manle,  J.,  left  it  to  the  jury 
to  say  whether  due  notice  had  been  given,  and  they  found  for  defendant.  A 
role  nisi  for  a  new  trial  was  moved  for,  on  the  ground  that  it  should  have  been 
left  to  the  jury  that  defendant's  admission  dispensed  with  direct  evidence  of 
notice,  and  also  on  the  ground  of  the  verdict  being  against  evidence:  the 
Court  refused  the  rule  on  the  first  and  granted  it  on  the  second  ground,  but 
after  argument  discharged  it. 

(45)  Wilkim  et  aL  y.  Jadii,  I  Mood.  &  Rob.  41.  Indorsees  agaivt 
dravrer  of  a  bill :  pleas,  traversing  presentment  and  notice  of  dislioiKMir.  Al 
half- past  seven,  p.m.,  the  party  who  presented  the  bill  knodud  at  the  door 
of  the  house  where  it  was  made  payable,  but  no  one  answered.  The  only  evi. 
deuce  of  notice  of  dishonour  was,  that  defendant,  two  days  after  the  maturity 
of  the  bill,  sent  to  pluntiffii  to  say  that  he  had  been  defirauded  of  the  bUl,  and 


Ch.  XI.]  '   Admission  of  Liability^  481 

So  the  jury  may  infer  presentment  and  due  notice  from 
any  statement  by  the  defendant  which  (46)  impliedly  admits 
his  liability  on  the  bill  or  note  after  it  became  due. 

But  such  evidence  is  only  presumptive  and  not  con- 
clusive,  and  it  is  for  the  jury  to  say,  under  all  the  circum- 
stances of  the  case,  what  weight  it  ought  to  have.  (43)  (44)  f 


should  defend  any  action  brought  upon  it.  Lord  Tenterden  held  the  presents 
ment  tnfficient ;  and  as  to  the  notice,  that  as  the  communication  that  any 
action  woidd  be  defended,  was  not  put  on  the  ground  of  want  of  notice,  but 
of  fraud,  and  at  that  time  defendant  knew  the  holders — facts  which  he  was 
not  likely  to  know  unless  by  having  received  notice — it  was  a  question  of  evi- 
dence for  the  jury.  Verdict  for  plaintiff.  See  also  per  Tindal,  C.  J.,  Camp- 
Ml  V.  Webster,  2  C.  B.  265. 

CwrUwU  V.  Corfield,  1  Q.  B.  814.  Action  by  second  indorsee  against 
drawer  of  a  bill :  plea,  traversing  the  notice  of  dishonour.  The  day  after  the 
bill  became  due  plaintiff  received  a  letter  from  Rickerson,  to  whom  he  had 
indorsed  it ;  and  on  that  day  a  clerk  of  the  plaintiff  took  a  letter,  of  the  con- 
tents of  which  he  was  ignorant,  to  the  ofSce  of  defendant,  an  attorney,  and  it 
being  shut,  put  the  letter  into  the  letter-box.  In  consequence  of  a  letter  from 
plaintiff's  attorney,  written  about  a  fortnight  after  the  bill  was  due,  defendant 
called  on  plaintiff's  attorney,  and  said  the  bill  ought  not  to  have  been  nego- 
tiated— ^that  he  should  file  a  bill  against  the  person  from  whom  plaintiff  had 
it,  and  should  make  plaintiff  a  party.  Plaintiff's  attorney  threateifed  to  pro- 
ceed at  law  unless  it  was  paid ;  whereupon  defendant  said  that  the  bill  was 
not  presented  in  due  time  to  the  acceptor.  Notice  was  given  to  defendant  to 
produce  the  letter  put  into  the  letter-box,  but  he  did  not  produce  it.  Patteson, 
Ji,  left  it  to  the  jury  to  say  whether  notice  had  been  given,  but  reserved  leave 
to  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinon  there 
was  no  evidence.  Verdict  for  plaintiff,  and  after  argument  on  rule  pursuant 
to  leave  reserved,  the  Court  held  that  taking  the  whole  together  there  was 
evidence  to  go  to  the  jury,  a  letter  having  been  proved  to  have  been  delivered 
to  defendant,  which  he  refused  to  produce,  and  he  having  in  the  conversation 
placed  his  defence  on  a  different  ground  from  that  of  omission  to  give  notice. 

(46)  MiiU  V.  Gibion,  16  L.  J.,  C.  P.  249  (June  2nd,  1847).  Defendant, 
the  drawer  of  a  bill  accepted  by  Goring,  traversed  the  presentment,  and 
notice  of  dishonour ;  no  presentment  or  notice  was  directly  proved,  but  plain- 
tiff produced  a  letter  from  defendant  after  the  bill  became  due,  in  which,  after 
alluding  to  the  bill,  he  said,  "You  know  I  meant  to  caU  upon  you  immediately 
after  the  24th,  with  the  money.  Mr.  Goring  is  an  old  and  intimate  friend 
and  client  of  mine."  A  verdict  was  thereupon  found  for  plaintiff,  reserving 
leave  to  move  to  enter  a  nonsuit ;  but  upon  motion  the  Court  refused  a  rule. 

Jaeieon  v.  Colline,  17  L.  J.,  Q.  B.  142  (January  30th,  1848).  Upon  plea 
by  drawer  traversing  notice  of  dishonour  of  a  bill  for  10/.,  it  appeared  to  have 
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Though  there  have  been  no  due  presentment,  yet  if  there 
have  been  a  subsequent  application  from  an  indorser  for 
indulgence,  -f*  which  is  insisted  upon  as  a  waiver,-f-  it  is 
for  the  jury  to  consider  whether  at  the  time  of  the  applica- 
tion the  indorser  did  not  know  there  had  not  been  a  due 
presentment.  (47) 

A  nonsuit,  without  leaving  that  point  to  the  jury,  is  im- 
proper. (47) 

If  there  have  been  laches  in  not  giving  notice,  an  in- 
dorser who  may  be  prejudiced  thereby  in  his  remedies  over 
against  other  indorsers,  will  not  be  precluded  from  insisting 
on  such  laches  by  having  desired  that  the  bill  may  be  sent 
to  him,  or  some  other  person  he  names,  as  soon  as  he 
receives  notice ;  unless  the  bill  when  so  sent  be  kept  an 
improper  time.  (48) 


been  accepted  by  Hackwood,  wbo  owed  defendant  originaQy  201.,  and  it 
having  become  due  on  Sunday,  11th  August,  the  acceptor  thinking  it  wai  not 
payable  till  the  Monday,  did  not  pay  it,  but  afterwards  sent  10/.  to  defendant  to 
take  it  up :  defendant  called  at  pluntiif' s  banker's  on  the  13th,  when  the 
clerk  told  him  they  had  received  advice  that  he  had  the  money ;  defendant 
said  Hackwood  still  owed  him  10/.,  he  should  therefore  keep  the  10/.  he  had 
received,  and  leave  plaintiff  to  sue  Hackwood  on  the  bUl.  Brie,  J.,  thought 
this  no  evidence  of  notice,  and  nonsuited  plaintiff,  reserving  leave  to  enter  a 
verdict  for  plaintiff:  but  after  argument,  on  rule  for  this  purpose,  the  Court 
held  this  sufficient  evidence  of  notice ;  and  Coleridge,  J.,  said  that  an  admis- 
sion of  his  liability  being  evidence  of  notice,  this,  which  was  the  answer  of  a 
man  who  assumed  his  liability,  was  sufficient.    Rule  absolute-f 

(47)  Hopley  v.  Jh^emu^  15  East,  275.  Indorsee  against  indoner;  the 
bill  was  drawn  and  accepted  payable  at  Hammersley's  for  defendant's  aeeom- 
modation,  and  there  was  no  proof  of  presentment  there  till  after  the  bankittg- 
hours ;  but  after  the  declaration  delivered,  defendant  had  applied  to  plaintiff 
for  further  time  to  pay  the  bill ;  fthis  was  insisted  upon  as  a  vruver  of  the 
defective  presentment  :t  nonsuit,  on  the  ground  that  no  sufficient  presentment 
was  proved ;  but  on  rule  nisi  for  new  trial,  and  cause  shown,  the  Court  Uumg^ 
it  should  have  been  left  to  the  jury  to  say,  whether  at  the  time  of  his  applica- 
tion for  time  defendant  did  not  know  there  had  been  no  due  presentment :  and 
on  that  account,  rule  absolute,  f  See  Burgh  v.  Leggt,  mUe,  p.  413,  note  (272) : 

'Chapman  v.  Anneit,  Car.  &  K.  552.t 

(48)  Borradaile  v.  Low€f  4  Taunt.  93.  Bill  due  19th  January ;  defendant 
was  fifth  indorser,  Trever  and  Co.  the  fourth ;  25th  January,  letter  to  defend- 
ant  that  it  was  dishonoured,  with  reasons  assigned  for  not  writing  sooner ; 
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A  confesBion  of  his  signature  is  sufficient  evidence  (49) 
against  the  party  making  it,  but  (50)  not  against  any  other 
party ;  and  it  is  (51)  sufficient,  though  made  pending  a 
treaty  for  a  compromise. 

defendant  wrote  for  answer,  "  I  cannot  think  of  remitting  till  I  receive  the 
draft ;  therefore,  if  you  think  proper,  you  may  return  it  to  Trever  and  Co.,  if 
yoa  think  me  unsafe."  It  was  accordingly  sent  to  Trever  and  Co.,  but  they 
returned  it  in  a  few  days,  saying,  they  had  applied  to  the  third  indorser,  and 
received  it  back  from  him  as  out  of  time ;  and  as  the  delay  was  with  plaintiff, 
they  thought  themselves  and  defendant  discharged.  Action  mde :  laches  in 
plaintiff  was  admitted,  hut  defendant's  letter  was  relied  upon  as  an  answer ; 
the  distinction  between  the  situation  of  an  indorser,  whose  remedy  over  may 
be  lost  by  the  holder's  laches,  and  of  a  drawer,  was  strongly  relied  on  for 
defendant ;  and  on  rule  nisi  for  nonsuit,  and  cause  shown,  Mansfield,  C.  J., 
said,  "  This  letter  contained  no  express  promise  to  pay  at  all  events,"  and  he 
thought  it  would  be  too  much  to  fix  defendant  here :  in  most  cases  where  a 
defendant  had  been  held  liable  there  had  been  an  express  promise  to  pay,  or 
a  promise  under  full  knowledge  of  being  discharged,  or  a  debt,  binding  in 
conscience,  due  from  defendant.    Rule  absolute. 

(49)  Cooper  v.  Le  BUme,  Str.  1051.  Plaintiff,  on  discounting  a  note, 
sent  to  defendant  to  know  whether  an  indorsement  upon  it  was  his,  and 
defendant  said  it  was,  and  the  note  would  be  paid  when  due :  he  would  not- 
withstanding have  given  evidence  by  similitude  of  hands  that  the  indorsement 
was  a  forgery  $  but  Lord  Hardwicke  would  not  allow  it :  he  seemed  inclined, 
bowerer,  to  admit  proof  of  actual  forgery ;  but  defendant  could  not  adduce 
it,  and  plaintiff  had  a  verdict.  See  Wilkimon  v.  Lutwidffe,  ante,  p.  197, 
n.  (69),  p.  463,  n.  (2). 

Leaek  v.  Bwhmtam,  4  Esp.  226.  Plaintiff,  before  he  took  a  bill,  sent  a 
person  with  it  to  defendant  to  inquire  whether  the  acceptance  upon  it  were 
his  handwriting ;  defendant  said  that  it  was,  and  that  it  would  be  duly  paid. 
He  now  offered  evidence  of  the  actual  forgery  of  the  acceptance ;  but  Lord 
Ellenborongh  held  that  that  proof  would  not  discharge  defendant ;  that  after 
having  so  accredited  the  bill  and  induced  a  person  to  take  it,  he  was  bound 
to  pay  it.    Verdict  for  plaintiff,    f  See  Piekard  v.  Sean,  6  Ad.  &  B.  469.t 

(50)  Hemminga  v.  RoMnaoHt  Barnes,  3rd  ed.  486.  lu  an  action  by  the 
indorsee  of  a  note  against  the  maker,  it  was  reserved  as  a  point  whether  the 
acknowledgment  of  an  indorser  was  sufficient  evidence  to  prove  his  indorse- 
ment ;  and  the  Court  held  it  was  not.  See  Gnty  v.  Palmtr,  pottf  p.  487, 
n.  (63). 

(51)  Waldridffe  v.  JTenntfon,  1  Esp.  143.  In  an  action  against  two  as 
acceptors  of  a  bill,  the  only  evidence  of  the  signature  by  one  was  an  admission 
be  made  pending  a  treaty  for  settling  the  cause :  it  was  objected  that  this 
adnussion  ooght  not  to  be  received  in  evidence,  because  it  was  made  under 
the  faith  of  a  compromise ;  but  Lord  Kenyon  held  that  the  admission  of  a 
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A  eonfessioQ  by  the  person  who  was  holder  of  a  bill  or 
note  when  it  becmme  due,  is  OTidence  against  any  person  to 
whom  he  may  afterwards  indorse  it.  (52) 

A  confession  by  the  person  on  whose  account  and  for 
whose  benefit  plaintiff  sues  is  evidence  against  the  plaintiff; 
unless  the  plaintiff  disclaim  suing  on  that  person^s  account. 
(53) 

"f  But  before  such  confesuon  is  admitted  in  evidence,  the 
pUntiff  has  a  right  to  have  it  proved  that  he  is  identified 
in  interest  with  the  person  making  the  confession,  or  that 
he  took  the  bill  or  note  from  him  afler  it  was  due. 

And  this  must  be  established  aliunde  (54),  as  a  pre- 
liminary to  the  admissibility  of  the  evidence.  (55) 

bandwritiiig  might  be  Redded  in  eridence,  thoiigli  it  was  made  under  faith 
of  a  compromise ;  and  he  admitted  it  accordingly. 

(52)  Ammu  Lancaster  Assites.  A  biU  payable  to  the 'drawer's  order 
was  indorsed  by  him  after  it  became  doe.  Evidence  was  offered  by  defendant 
as  to  what  the  drawer  had  said  respecting  the  bill ;  it  was  objected  to,  but 
Hdlroyd,  J.,  admitted  it :  he  said  **  Shifting  the  possession  after  the  bill 
became  due  was  not  to  Taiy  the  defendant's  condition :  plaintiff  stands  to  all 
intents  and  purposes  in  the  condition  of  the  perMn  who  held  it  when  it 
became  due,  and  that  was  the  drawer."    f  See  per  Cmr,  3  B.  &  Ad.  91.t 

(&3)  Skmw  T.  Anooaie,  B.  R.  Trin.  1824.  In  an  action  by  indorsee 
against  acceptor,  defendant  i^ired  that  the  biU  was  indorsed  to  plaintiff  to 
indemnify  him  against  being  bafl ;  that  he  had  not  been,  and  could  not  now 
be,  damnified :  defendant  then  offered  in  evidence  declarations  by  the  person 
who  had  indorsed  the  biU  to  plaintiff,  on  the  ground  that  plaintiff  must  be 
suing  as  trustee  for  him,  and  on  his  account :  the  admission  of  these  dedara* 
tions  was  objected  to,  but  they  were  reodved.  On  motion,  the  Court  thought 
it  should  have  been  put  to  plaintiff,  to  say  whether  he  was  suing  for  the 
indorser's  benefit,  and  that,  until  that  question  was  put  and  answered,  the 
dedarations  could  not  properly  be  recdved. 

t  (54)  Bemtekmmp  ▼.  Parry,  1  B.  &  Ad.  89.  Indorsee  against  maker  of  a 
note.  The  defence  was,  that  it  was  given  in  lieu  of  a  bill  for  money  lost  at 
play  to  one  Wade  the  payee  of  the  note,  and  defendant  called  a  witness  to 
prove  that  he  iras  sent  by  defendant  to  Wade  to  obtain  a  renewal  of  the  bill, 
when  Wade  told  him  the  bill  was  given  for  money  lost  at  play,  and  he  agreed 
to  recdve  this  note  in  lieu,  which  was  afterwards  given.  This  evidence  was 
objected  to  but  received,  and  plaintiff  was  nonsuited :  upon  rule  for  a  new 
trial  the  Court  held,  that  as  the  declaration  was  not  part  of  the  illegal  trans- 
action itself,  but  was  subsequently  made  by  a  person  not  identified  with  plain- 
tiff in  interest  who  might  have  been  called,  and  the  note  was  afierwarcis 
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And  the  person  to  decide  whether  it  is  so  established  is 
the  judge.  (56)f 

And,  in  general,  a  confession  by  the  prior  holder  of  a 
bill  or  note  is  no  evidence  against  a  person  who  took  it 
bona  fide  and  for  value  before  it  became  due.  (57) 

Against  a  person  who  gave  no  value  for  it,  or  took  it 
mala  fide^  the  declarations  of  the  person  from  whom  he 
took  it,  or  of  a  prior  party,  may  be  evidence.  (58) 

made,  and  there  wa$  no  evidence  that  the  note  had  been  indorsed  to  plaintiff 
after  it  became  due,  it  was  inadmissible.    Role  absolute. 

Philiip$  v.  Cole,  10  A.  &  E.  106.  Indorsee  against  maker  of  a  note  pay- 
able to  Alves.  In  order  to  prove  a  plea  that  the  note  was  misapplied  by 
Alves,  and  plaintiff  gave  no  consideration,  defendant  offered  to  prove  declara- 
tions by  Alves,  by  letters  said  to  have  been  written  by  him  while  he  was 
holder.  No  evidence  to  show  any  connection  between  Alves,  (who  was  alive,) 
and  plaintiff,  or  to  show  that  he  had  taken  it  overdue  or  without  consideration, 
was  given,  anotittledale,  J.,  rejected  the  evidence.  After  argument  on  rule 
obtained  by  defendant  for  a  new  trial  the  Court  held  the  rejection  right,  even 
assuming  that  the  letters  would  have  disclosed  fraud,  and  brought  plain- 
tiff into  privity  with  the  writer,  as  such  facts  ought  to  have  been  proved 
aiiumde,  to  render  the  letters  admissible.     Rule  discharged. 

(55)  Phillipt  V.  Cole,  tupra  i  Weletead  v.  Leny,  i^fra, 

(56)  WeMead  v.  Levy,  1  M.  &  Rob.  138.t 

(57)  Smiih  V.  De  Wruitz,  Ry.  &  M.  212.  In  an  action  by  indorsees 
against  acceptor,  defendant  offered  to  prove  declarations  by  the  drawer,  made 
whilst  he  held  the  bill ;  but,  the  indorsement  to  plaintiff  appearing  to  have 
been  before  the  bill  was  due,  and  there  being  nothing  to  impeach  the  plain- 
tiff's title,  Abbott,  C.  J.,  rejected  the  evidence :  upon  other  proof,  however, 
there  was  a  verdict  for  defendant. 

fBut  if  the  admission  form  part  of  the  transaction  itself,  upon  which  the 
bill  or  note  iras  given,  it  would  be  admissible  in  evidence.  See  per  Curiam, 
1  B.  &  Ad.  91 ;  Kent  v.  Lowen,  poet ;  Lewie  v.  Simpecn,  T.  T.  Ex.  1848 ; 
Anyeil  v.  Woreley,  Ex.  H.  T.  1849,  2  Ex.  196.t 

(58)  Poeoek  v.  BiUingt,  Ry.  &  M.  127,  t2  Bing.  269.t  ^^  ^  Action  by 
indorsee  against  acceptor,  the  defence  was,  that  the  drawer  had  negotiated  the 
bin  after  he  became  bankrupt,  and  that  neither  plaintiff  nor  any  of  several 
other  indorsers  had  given  value  for  it ;  and  the  declarations  of  an  indorser 
whilst  he  held  the  bill  were  offered  in  evidence.  Best,  C.  J.,  admitted  them, 
as  declarations  against  his  own  interest ;  and  likened  them  to  declarations  by 
the  owner  of  an  estate  during  his  possession. 

N.  If  there  were  previous  proof  to  impeach  plaintiff's  title,  and  that  of  all 
the  intermediate  parties,  between  him  and  the  indorser  whose  declarations 
were  offered  in  evidence,  the  declarations  were,  perhaps,  rightly  admitted. 
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Proof  of  the  signature  by  a  person  who  has  no  know- 
ledge of  the  handwriting,  except  from  haying  seen  the 
party  once  write  his  name,  may  be  sufficient.  (59)  (60) 

f  Although  he  then  only  signed  his  surname.  (60)  "f* 

In  an  action  against  the  drawer  of  a  lost  bill.  Holt, 
C.  J.,  (61)  held  proof,  that  the  defendant  owned  he  had 
made  the  bill,  sufficient. 

So,  in  an  action  against  an  indorser,  proof  that  the 
defendant  admitted  to  have  received  a  bill  corresponding 
with  that  upon  which  the  action  was  brought,  that  after 
i&sue  joined  he  had  declared  that  he  came  to  town  to 
hasten  the  trial  of  a  cause  brought  against  him  on  an 
indorsement  he  had  made  upon  a  bill,  and  that  he  carried 
the  cause  down  by  proviso,  was  (62)  held  sufficient. 

The  holder  of  a  bUl  stands  in  a  very  different  situation  from  the  owner  of  an 
estate :  the  latter  can  have  no  title,  unless  the  person  from  %honi  he  took 
had :  the  former,  on  the  ground  of  a  biU  or  note  being  negotiable,  may. 

(59)  Pwoell  V.  Fwrdy  2  Stark.  164.  To  prove  an  acceptance,  in  whidi 
defendant  wrote  his  Christian  name  at  length,  plaintiff  called  a  witness  who 
had  no  other  knowledge  of  defendant's  handwriting  but  from  having  once 
seen  him  sign  his  name,  where  he  put  the  initial  only  for  his  Christian  name, 
"  M.  Ford."  Lord  Ellenborough  thought  his  evidence  might  have  been  suiB- 
cient,  had  he  ever  seen  defendant  write  his  name  at  length ;  but  that  aa  he 
had  never  seen  him  write  his  Christian  name,  the  Christian  name  could  not  be 
inferred  to  be  genuine  from  evidence  as  to  the  surname,  any  more  than  proof 
by  a  person  who  had  seen  him  write  some  only  of  the  letters  which  oocnned 
in  the  surname  could  be  competent  to  prove  the  whole  surname.     Nonsuit 

t  And  see  OarrelU  v.  Alexander,  4  £sp.  37  i  Bwm  v.  Hooper^  Holt,  N.  P.  C. 
420. 

(60)  Lewie  et  aL  r.  Se^,  Mood.  &  MaL  39.  A  witness,  who  was  called 
to  prove  the  signature  of  defendant  as  drawer  of  a  bill,  signed  L.  B.  Sapio, 
stated  that  he  had  seen  him  write  his  name  several  times  thus,  **  BIr.  Sapio," 
but  had  never  seen  any  other  writing  by  him.  It  was  objected  thai  aoooid- 
ing  to  Pitweil  v.  Pbrdj  empra,  this  was  not  sufficient ;  but  Abbott,  C.  J.,  said 
he  would  not  abide  by  any  such  decision  as  that,  and  it  was  enough  that 
the  witness  had  seen  defendant  sign  his  surname,  and  believed  this  to  be  his. 
Verdict  for  plaintiiis.    And  see  per  Patteson,  J.,  5  Ad.  9t  E.  730.t 

(61)  This  was  the  case  of  Hart  v.  Kimg,  12  Mod.  310. 

(62)  Dale  v.  Lubbuekt  1  Barnard.  B.  R.  199.  In  an  action  againat  an 
indorser  the  evidence  was,  that  he  had  written  a  letter  stating  that  he  bad 
received  a  bill  from  A.  upon  B.  bearing  date  such  a  day,  and  pajrable  to  him 
or  order  six  months  alter  date  (in  all  which  circnmstaaoea  the  bill  ataled  in 
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In  an  action  against  several  drawers,  indorsers,  or  accept- 
ors, an  admission  upon  the  pleadings  by  one  of  his  signature 
will  (63)  not  exempt  the  plaintiff  from  proving  it  against 
the  others,  if  they  contest  it. 

Though  a  person  sued  as  acceptor  of  a  bill  prove  that  the 
acceptance  was  forged,  yet  if  it  appear  that  he  and  the 
party  who  committed  the  forgery  had  been  connected  in 
business,  and  that  the  defendant  had  paid  other  bills  drawn 
by  such  party  and  accepted  similarly  to  that  on  which  the 
action  is  brought,  it  will  be  sufficient ;  because,  it  shows 
that  he  (64)  had  sanctioned  such  acceptances,  and  ren- 
dered himself  liable  to  pay  them. 

The  signature  of  a  partner  or  servant,  importing  to  have 
been  made  on  the  partnership  or  master^s  account,  is  to  be 


the  letter  corresponded  with  the  bill  declared  upon),  but  not  mentioning  the 
sum  ;  that  he  had  said  he  came  up  to  town  to  hasten  on  the  trial  of  an  action 
brought  against  him  on  an  indorsement  he  had  made  upon  a  bill»  and  that,  in 
£ict,  he  carried  down  the  cause  by  proviso ;  and  Raymond,  C.  J.,  held  this 
sufficient  evidence  to  prove  that  the  defendant  indorsed  the  hill  stated ;  and 
the  jury  found  for  the  plaintiff. 

(63)  Gray  v.  Palmer,  1  Esp.  135.  Action  against  James  Palmer,  John 
Palmer,  and  Hodgson,  as  makers  of  a  note ;  Hodgson  pleaded  a  judgment 
recovered,  and  each  of  the  Palmers,  non  assumpsit :  upon  the  trial  on  the  non 
assumpsit,  the  plaintiff  proved  the  subscription  by  each  of  the  Palmers,  and 
there  rested  his  case.  The  Palmers  contended  that  he  ought  to  prove  Hodg- 
son's  subscription  also,  but  the  plaintiff  insisted  that  tAatwta  admitted  by  the 
plea  of  nul  tiel  record.  Lord  Kenyon,  however,  held  that  it  was  only 
admitted  as  against  Hodgson,  not  against  the  Palmers,  and  that  the  plaintiff 
could  not  recover  against  them  without  proving  it.  f  See  Buii  v.  Marrtll,  12 
Ad.  Bl  E.  745,  and  jyer  Lord  Denman,  C.  J.,  iUd,  p.  749.t 

(64)  Barber  v.  Ginffell,  3  Esp.  60.  In  an  action  against  the  defendant  as 
acceptor  of  a  bill,  he  proved  that  the  acceptance  was  forged  by  Taylor  the 
drawer ;  in  answer  to  which  it  was  proved  that  the  defendant  had  been  con- 
nected in  business  with  Taylor,  and  that  he  had  paid  several  bills  drawn  as 
the  present  by  Taylor,  and  to  which  Taylor  (as  it  was  supposed)  had  written 
the  acceptances  in  the  defendant's  name.  And  Lord  Kenyon  held  that  this 
was  an  answer  to  the  case  of  forgery  set  up  by  the  defendant ;  for,  though  he 
might  not  have  accepted  the  bill,  he  had  adopted  the  acceptance,  and  thereby 
made  himself  liable  to  pay  the  bill.    Verdict  for  th«  plaintiff. 

See  Gibton  v.  Hwtter,  2  H.  Bl.  288  ;  f  but  see  UmMUyn  v.  Wmckworth, 
13  M.  &  W.  598.t 
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considered  as  the  signature  of  the  (65)   partnership  or 
master. 

On  a  signature  by  a  servant,  the  servant's  authority 

must  be  proved.  (66) 

An  authority  by  parol  is  (67)  sufficient. 

Subsequent  assent  is  (68)  evidence  of  precedent  autho- 
rity. 

Usual  employ  is  evidence  (69)  of  a  general  authority ; 
and  a  general  authority  is  supposed  to  continue  until  its 
determination  is  notorious. 

Therefore,  after  the  discharge  of  a  servant  usually  em- 
ployed, a  (70)  man  will  be  bound  by  his  signature  until  his 
discharge  is  generally  known. 

The  clerk  who  signs  bank  notes  need  not  have  authority 
for  the  purpose  under  the  common  seal  of  the  Bank.  (71) 

And  now,  by  1  Geo.  IV.  c.  92,  s.  3,  his  signature  may  be 
impressed  by  machinery. 

Where  notice  is  sent  by  the  post,  proof  of  putting  the 
letter  into  the  post  is  (72)  sufficient,  if  the  letter  were 
properly  addressed.  (73) 

Proof  of  sending  one  of  two  duplicate  notices  by  the  post 
may  be  established  by  the  duplicate  notice,  without  giving 
notice  to  produce  that  which  was  sent.  (74) 


(65)  Vide  Pmkmep  ▼.  Hall,  Lord  Raym.  175;  SmUh  v.  Jorvif,  I/>rd 
Raym.  1484 ;  Carvick  v.  Viekffy,  DoukI.  630,  n.  134. 

t  (66)  Davidfon  v.  SiMley,  2  M.  &  Gr.  721 ;  and  see  LUwtUjfn  t  fFiacl- 
Vforth,  13  M.  &  W.  598.t 

(67)  12  Mod.  564 ;  f  Smiik  ▼.  Winter,  4  M.  &  W.  454.  If  the  anthoriCy 
be  in  writing  it  must  be  stamped  as  a  power  of  attorney.  Walker  ▼.  Reaumeti, 
2  C.  B.  850.t 

(68)  Comb.  450. 

(69)  12  Mod.  346 ;  Malynes,  B.,  3,  c.  5,  s.  6,  p.  264 ;  10  Mod.  110.  fSce 
Davidaon  ▼.  Stanley,  2  M.  &  Gr.  721 ;  Pretcott  v.  l^ifw,  9  Bing.  19.t 

(70)  Vide  Beawes,  s.  231,  p.  445 ;  MoUoy,  B.,  2,  c.  10,  8.  27. 

(71)  Bex  ▼.  Biffg,  ante,  p.  38,  n.  (120). 

(72)  Samnderaon  y.  Judge,  ante,  p.  278,  n.  (166) ;  f  Staekem  t.  CaUm,  ante, 
p.  279,  note  (167) ;  Woodcock  t.  Houldtworih,  16  M.  &  W.  124.t 

(73)  As  to  what  is  to  be  deemed  a  proper  address,  fride  ante,  p.  280. 

(74)  Roberte  t.  Bradthaw,  1  Stark.  28.    In  an  action  by  indonee  of  a 
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Proof  of  sending  notice  by  letter  may  be  established, 
ivithout  giving  notice  to  produce  that  letter.  (75) 


bill  against  drawer,  plaintiff's  clerk  proyed  that,  on  the  day  the  bill  was  dis- 
honoured, his  master  gave  him  two  papers  to  compare,  purporting  to  be 
notices  of  the  dishonour  of  the  bill,  one  of  which  he  produced.  It  was 
objected  that  the  one  produced  could  not  be  read,  unless  notice  had  been 
given  to  produce  the  other.  Lord  Ellenborough  thought  otherwise,  and  said, 
**  A  letter  acquainting  a  party  with  the  dishonour  of  a  bill  was  in  nature  of  a 
notice,  and  it  was  unnecessary  to  prove  notice  to  produce  such  a  letter.'' 
Plaintiff  could  not  then  prove  specifically  that  any  notice  was  sent ;  but  he 
proved  that  the  same  day  he  sent  a  letter  to  defendant,  the  contents  of  which 
his  witness  did  not  know,  and  that  he  had  given  due  notice  to  produce  that 
letter.  Lord  Ellenborough  thought  this  sufficient  evidence  that  the  letter 
amounted  to  notice,  for,  if  it  did  not,  defendant  might  produce  it ;  and  plain- 
tiff  had  a  verdict.  Defendant  moved  for  a  new  trial,  but  the  Court  of  King's 
Bench  refused  a  rule. 

(75)  Robertt  v.  Bradthaw,  iupra. 

fKine  v.  Beaumont,  3  B.  &  B.  288.  In  an  action  against  the  indorser  of  a 
bill,  plaintiff  proposed  to  prove  notice  of  its  dishonour  by  a  copy  of  a  letter 
containing  the  notice  taken  at  the  time  it  was  written.  It  was  objected  that 
this  vras  not  evidence  without  notice  to  produce  the  original  letter,  which  had 
not  been  given.  Dallas,  C.  J.,  reserved  the  point,  and  plaintiff  had  a  verdict ; 
but  after  argument,  Dallas,  C.  J.,  said,  that  without  entering  into  nice  dis- 
tinctions between  a  copy  and  a  duplicate  original,  he  thought,  as  it  was  a 
notice,  a  copy  was  good  evidence,  and  the  other  Judges  concurred  in  this 
opinion ;  but  as  it  was  a  matter  of  importance  that  the  practice  should  be 
settled,  Dallas,  C.  J.,  said  that  he  would  consult  the  other  Judges ;  and  sub- 
sequently stated  that  the  result  was,  that  the  copy  of  an  original  letter  giving 
notice  of  dishonour  is  admissible  without  notice  to  produce  the  original.  Rule 
discharged. 

Swain  v.  Lewit,  2  C.  M.  &  R.  261.  Notice  of  dishonour  had  been  given 
to  defendant,  the  drawer,  by  a  letter  sent  by  post,  but  uo  notice  had  been 
given  to  produce  it.  Plaintiff  proposed  to  prove  it  by  a  contemporaneous 
entry,  but  it  was  objected  that  secondary  evidence  was  not  admissible  without 
notice  to  produce  the  letter.  The  objection  was  overruled,  and  verdict  for 
plaintiff;  and  upon  rule  for  a  new  trial,  cause  shown,  and  time  taken  to 
consider,  the  Court  said  that  the  Judges  having  conferred  together  had  con- 
sidered it  best  to  adhere  to  the  dedsion  in  Kine  v.  Beaumont ;  and  it  was 
settled  that  it  is  not  necessary  to  give  notice  to  the  defendant  to  produce  a 
notice  of  dishonour  sent  to  him.  Rule  discharged.  And  see  Doe  v.  Somerton, 
7  Q.  B.  58. 

But  see  the  distinction  where  it  is  necessary  to  prove  a  notice  sent  to  any 
other  person  than  the  defendant.  Lanauie  v.  Palmer,  Mood.  &  Mai.  31 ; 
Bobvuon  V.  Brmon,  3  C.  B.  754. 
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Proof  that  duplicate  notices  were  written  in  order  that 
one  might  be  sent,  and  that  a  letter  was  sent  to  defendant 
at  that  time,  will  be  sufficient  evidence  that  such  letter  con- 
tained the  notice,  if  defendant,  on  notice,  do  not  prodooe 
such  letter.  (76) 

But,  it  has  been  held,  that  proof  that  a  notice  was  put 
into  the  post  either  the  day  it  ought  to  have  been  sent,  or 
the  day  following^  is  not  (though  notice  to  produce  be 
given)  sufficient  evidence  that  the  notice  was  sent  in 
time.  (77) 

And  that  it  cannot  be  submitted  to  the  jury  for  their 
consideration.  (77) 

Production  of  the  instrument  is  (78)  sufficient  evidence 
of  a  protest. 

On  a  judgment  by  default  in  an  action  upon  a  bill  or  note, 
no  (79)  evidence  need  be  given. 

(76)  Roberh  ▼.  Bradihow,  ante,  p.  488,  note  (74) ;  and  see  Cmriewu  ▼. 
Corfield,  ante,  p.  481,  note  r45).t 

(77)  Lavson  v.  Sherwood,  1  Stark.  314.  In  an  action  against  an  indoTser, 
it  was  necessary  for  plaintiff  to  prove  that  notice  was  sent  to  defendant  the 
second  day  after  the  bill  became  due.  A  witness  proved  that  he  sent  him 
a  notice  two  or  three  days  after  the  bill  became  due ;  bat  whether  it  was  the 
second  or  third  day  he  could  not  state.  Notice  to  produce  was  proved ;  and 
it  was  urged  for  plaintiff,  that  as  defendant  did  not  produce  what  had  been 
sent,  this  was  evidence  to  go  to  the  jury  that  the  notice  was  sent  on  the 
second  day.  But  Lord  Ellenborough  thought  otherwise :  he  said,  "  The  non- 
production  only  entitled  plaintiff  to  give  parol  evidence  of  its  contents. 
Plaintiff  was  bound  to  give  notice  on  the  second  day ;  and  evidence  that  he 
gave  it  either  on  that  or  the  following  day  could  not  be  left  to  the  jury  as 
evidence  that  he  gave  it  on  the  second."  Plaintiff  was  therefore  nonsuited, 
t  And  see  Cattrique  v.  Bemabo,  ante,  p.  327,  note  (16).f 

(78)  Anon,  12  Mod.  345.  To  prove  a  protest,  the  plaintiff  produced  an 
instrument  attested  by  a  notary  public ;  and  though  it  was  insisted  that  he 
should  prove  this  instrument,  or  at  least  give  some  account  how  he  came  by 
it.  Holt,  C.  J.,  ruled  that  it  was  not  necessary,  f  As  to  the  proof  where  the 
protest  is  made  in  England,  see  per  Lord  Abinger,  C.  B.,  11  M.  &  W. 
775.t 

(79)  Bevie  v.  Lindeell,  Str.  1149.  On  executing  a  vnit  of  inquiry  in  an 
action  on  a  note,  the  plaintiff  did  not  produce  the  subscribing  witness,  but 
offered  other  evidence  that  it  was  the  defendant's  hand,  and  the  Court  held 
thai  sufficient ;  ''for,  the  note  being  set  out  in  the  declaration  is  admitted; 
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The  Court  (80)  will,  therefore,  upon  such  judgment,  even 
in  assumpsit,  if  the  biU  or  note  be  for  the  payment  of  Bri- 
tish money,  refer  it  to  an  officer  to  ascertain  the  sum  due 
for  principal,  interest,  and  costs,  and  give  the  plaintiff  final 
judgment  without  a  writ  of  inquiry. 

And  if  the  biU  or  note  be  lost  pending  the  action,  they 
will  refer  it  on  a  verified  copy.  (81) 


tnd  the  only  use  of  prodacing  it  is,  to  see  whether  any  payment  ia  indorsed 
upon  it." 

Mills  Y.  Lyne,  B.  R.  Hil.  26  Geo.  III.  On  a  writ  of  inquiry  in  an  action 
upon  a  note,  the  sheriff  directed  the  jury  to  give  nominal  damages  only, 
hecanse  the  plaintiff  could  not  prove  the  note.  Lawrence  insisted  that  the 
plaintiff  was  bound  to  produce  the  note  (because  a  receipt  of  part  might  have 
been  indorsed  thereon),  and  to  prove  the  defendant's  signature ;  but  the  Court 
set  aside  the  inquisition. 

Greem  v.  Htame,  3  T.  R.  301.  Upon  a  rule  nisi  to  set  aside  an  inquisition 
against  the  acceptor  of  a  biU  of  exchange,  it  was  urged  that  the  bill,  though 
frodmcid  before  the  juiy ,  was  not  pnwed  t  but  the  Court  held  that,  by  suffer- 
ing the  judgment,  the  defendant  admitted  the  acceptance  of  the  biU,  and  that 
he  was  liable  to  its  amount ;  and  Buller,  J.,  said,  '*  The  only  reason  of  pro- 
dndng  the  biU  is,  to  see  whether  any  part  of  it  is  paid.'* 

t  And  even  the  hill  or  note  itself  need  not  be  now  produced,  as  the  defend* 
ant  cannot  avail  himself  of  any  pajrments  upon  a  judgment  by  default.  Lan4 
T.  Jf«//iM,  2  Q.  B.  254,  iifi/«,  p.  372  j  Datfh  v.  Barkery  3  C.  B.  606 ;  Lmorenea 
V.  CUark,  14  M.  &  W.  250.     See  also  Goodered  v.  Armour,  3  Q.  B.  956.t 

(80)  Shapktrd  V.  Charter,  4  T.  R.  275.  The  defendant  having  suffered 
judgment  by  default  in  an  action  on  a  bill,  the  plaintiff  obtained  a  rule  to  show 
eanse  why  it  should  not  be  referred  to  the  Master,  to  compute  what  was  due 
for  principal  and  interest.  The  rule  was  opposed  upon  the  general  ground, 
that  a  reference  in  such  cases  was  improper ;  but  the  Court  thought  other- 
wise ;  and  Grose,  J.,  observed  that  the  Judges  in  the  Common  Pleas  gave  the 
case  before  them  great  consideration  before  they  referred  the  question  to  one 
of  the  prothonotaries ;  and  the  rule  was  made  absolute.  The  same  had  pre* 
vioualy  been  done  in  BoMkiaigA  v.  Salmon,  1  H.  BL  252  ;  Andrawe  v.  Blake^ 
1  H.  BL  529  $  Longmam  v.  Femn,  1  H.  Bl.  541  ;  and  it  is  now  every  day's 
practice  in  the  King's  Beach,  Common  Pleas,  and  Exchequer.  Vide  Chilton 
V.  Harb<un,  1  Anstr.  249 ;  t&i^d  they  may  do  so  where  judgment  is  given 
Hon  obeiante  veredicto,  Robinton  v.  Beynolde,  2  Q.  B.  196.t 

(81)  Brown  v.  Meeeiter,  ante,  p.  378,  n.  (147).  f  But  now  when  payments 
eannot  be  taken  advantage  of  on  a  judgment  by  default,  and  the  bill  or  note 
need  not  be  {produced,  (see  euprOf  end  of  note  (90),)  a  copy  would  be  un* 
necessary.t 
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But  the  (82)  Court  will  not  refer  it,  if  the  bill  or  note  be 
for  the  payment  of  foreign  money. 

Nor  will  they  refer  it,  to  ascertain  the  amount  of  (83) 
charges  and  expenses ;  nor  direct  the  allowance  of  (84) 
re-exchange  upon  a  foreign  bill. 

And  though  the  action  be,  in  fact,  brought  to  recover 
the  money  due  upon  a  bill  or  note,  yet  the  (Tourt  will  not 
refer  it  to  the  officer  (85)^  unless  the  bill  or  note  be  stated 
in  the  declaration. 

Nor  will  the  Court  make  such  reference,  in  an  action  of 
debt  brought  on  a  (86)  judgment  recovered  on  a  bill  or 
note. 

Where  one  count  in  the  declaration  is  on  a  bill  or  note, 


(82)  Maunselt  v.  Lord  MoMsareene,  5  T.  R.  87.  The  Court  discharged  a 
rule  nisi  for  referring  it  to  the  Master  to  compute  principal,  interest,  and  costs, 
upon  a  bill  of  exchange,  because  the  bill  was  for  the  payment  of  200/.,  Irish 
money.     See  also  Napier  y.  Shneider,  infra. 

(83)  Goldimid  ▼.  Taite,  2  Bos.  &  Pull.  55.  On  a  rule  to  show  cause 
why  a  bill  of  exchange  should  not  be  referred  to  the  prothonotary  to  compute 
principal,  interest,  exchange,  re-exchange,  charges,  expenses,  and  costs,  it  was 
objected  that  charges  and  expenses  were  not  matter  of  mere  computation :  and 
the  counsel  for  the  rule  consenting  to  strike  out  those  words,  the  Court  made 
the  rule  absolute.     But  as  to  re-exchange,  see  the  next  note. 

(84)  Napier  v.  Shneider,  12  East.  420.  A  bill  was  drawn  in  Scothmd 
upon  and  accepted  by  the  defendant  in  England,  and  on  motion  to  refer  it  to 
the  Master  to  compute  principal,  interest,  and  costs  on  this  bill,  the  Court  was 
prayed  to  direct  the  Master  to  allow  re-exchange ;  but  this  they  refused,  say- 
ing that  they  would  not  refer  it  to  the  Master  to  try  foreign  customs  and 
facts,  but  only  to  compute  what  was  due  upon  the  bill  itself.  They  therefore 
granted  the  rule  in  the  common  form. 

(85)  Otfjome  v.  Noad,  8  T.  R.  648.  The  declaration  contained  only 
counts  for  goods  sold,  and  work  and  labour,  and  the  common  money  counts. 
On  judgment  by  default,  the  plaintiff  obtained  a  rule  nisi  to  refer  it  to  the 
Master  to  compute  principal  and  interest  on  two  notes ;  and  in  support  of  the 
rule,  an  affidavit  was  produced,  stating  that  the  action  was  brought  to  recover 
the  amount  of  these  notes,  and  that  such  amount  was  recoTerable  under  the 
money  counts.  The  Court,  however,  said  that  the  rule  was  confined  to  cases 
in  which  it  appeared  by  the  declaration  that  the  action  was  brought  on  the 
notes  or  bills.    Rule  discharged. 

^86)  Nelson  v.  Sheridan,  8  T.  R.  395. 
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and  the  defendant  demurs  to  that  count,  and  judgment  is 
given  for  the  plaintiff,  the  Court  (87)  will  refer  it  to  the 
officer  to  ascertain  what  is  due  for  principal,  interest,  and 
costa,  on  that  count,  though  there  be  other  counts  on  which 
the  parties  are  at  issue. 

-f-  If  the  action  be.  against  several,  there  should  be  but 
one  rule  to  compute  against  them  all,  if  they  all  suffer 
judgment,  though  judgment  be  signed  against  each  at  a 
different  time.  (88) 

Or  if  some  suffer  judgment,  and  one  or  more  defend 
the  action,  the  assessment  of  the  damages  against  all  should 
be  on  the  trial  of  the  issues.  (88)  f 

(87)  Duperoy  v.  Johnson,  7  T.  R.  473.  The  declaratioii  contained  many 
counts,  one  of  which  was  on  a  biU  ;  to  that  there  was  a  demurrer,  on  which 
the  plaintiff  had  judgment ;  to  the  others  there  was  a  plea,  on  which  issue 
wis  joined :  a  rule  nisi  was  obtained  to  refer  it  to  the  Master  to  compute  prin- 
cipal, interest,  and  costs  on  the  bill ;  and  on  showing  cause  against  this  rule, 
it  was  urged  that  the  plaintiff  ought  either  to  have  waited  for  the  result  of  the 
trial  of  the  issue  on  the  other  counts,  or  to  have  entered  a  nolle  jtrouqui  as  to 
those  counts.  In  support  of  the  rule,  Fleming  y.  Langlon,  1  Str.  532,  was 
dted ;  and  the  Court  thought  that  case  decisive  of  the  present,  and  made  the 
rule  absolute. 

See  Tidd's  Practice,  5th  ed.  569,  stating  that  a  nolle  prosequi  must  be 
enter^  on  the  other  counts ;  but  that  such  entry  need  not  be  made  b^ore 
the  reference  to  the  Master ;  that  it  is  sufficient  if  done  at  any  time  before 
final  judgment,    f  And  see  Jones  ▼.  Shiel,  3  M  &  W.  433. 

(88)  Field  v.  Pooley,  3  M.  &  Gr.  756. 

The  defendant  may  show  for  cause  against  a  rule  nisi  to  compute  that  the 
case  is  not  one  in  which  the  Court  grants  a  reference  to  the  Master ;  but 
he  cannot  insist  that  the  judgment  is  irregular.  Keily  v.  Villebois,  8  Dowl. 
156.  Per  Parke,  B.,  6  M.  &  W.  136.  If  it  be  irregular,  he  should  apply  to 
set  aside  the  judgment  by  a  substantive  motion,  which  the  plaintiff  may  have 
an  opportunity  of  answering ;  and  to  enable  him  to  do  this  the  Court  wiU 
enlarge  the  rule.    Keily  v.  Villebois.f 
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CHAPTER  XII. 

Defence  to  an  Action  on  a  Bill  or  Note, 

Bargain  for  Renewal  or  Indulgence  at  the  Time  a  Bill  or  Note 

is  given  or  indorsed,  p.  494. 
Similar  Bargain  afterwards,  p.  497. 
Transfer  for  a  special  Purpose  only,  p.  498. 
Want  or  Insufficiency  of  Consideration,  p.  499  to  516. 

by  whom  to  be  insisted  on,  p.  509. 

Illegality  of  Consideration,  p.  516  to  534. 
tn  Bills  or  Notes  for  which  others 

are  substituted,  p.  526  to  528. 
Illegality  of  Consideration,  by  whom  to  be  insisted  on,  p.  529 

to  534. 
Want  of  Caution  and  mala  fides  in  taking  the  Bill  or  Note,  where 

it  has  been  lost  or  stolen,  or  improperly  obtained,  p.  535. 
Indulgence,  p.  542. 
What  Defences  to  be  specially  pleaded, — and  how,  p.  542. 

One  species  of  defence,  sometimes  attempted  upon  a  bill  or 
note,  is,  that  there  was  some  bargain,  when  the  bill  or  note 
was  given  or  transferred,  for  (I)  a  renewal  or  indulgence, 
or  for  exempting  particular  parties  from  being  sued. 

But,  it  is  a  settled  rule  that  no  such  defence  can  be  sup- 
ported by  oral  evidence,  where  it  is  inconsistent  with  the 
tenor  of  the  bill  or  note.  (2) 


t(l)  As  to  the  yalidity  of  such  a  defence,  see  Bowwbonk  v.  Mominro, 
4  Taunt.  844 ;  and  per  Tindal,  C.  J.,  4  M.  &  G.  470 ;  Spineer  t.  Spineer, 
2  M.  &  G.  295.  And  whether  the  agreement  wiU  be  construed  to  extend  to 
more  than  one  renewal,  see  Inne$  ▼.  Afttnro,  1  Ex.  473.t 

(2)  Woodbridge  v.  Spooner,  3  B.  &  Aid.  233.  Action  against  executors, 
on  note  payable  on  demand  for  value  recdved :  evidence  was  recdyed,  that, 
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Thus,  upon  a  bill  or  note  payable  at  a  specified  time, 
parol  evidence  of  a  bargain  when  it  was  issued,  that  it  was 


at  the  time  the  note  was  given,  it  was  agreed  it  should  not  be  payable  till 
after  the  maker's  death,  and  should  then  be  in  nature  of  a  legacy  ;  and  on 
that  ground,  nonsuit :  but,  on  rule  nisi  to  enter  verdict  for  plaintiff,  and  cause 
shown,  the  whole  Court  held  the  evidence  should  not  have  been  received ; 
because,  it  imported  a  different  bargain  and  agreement  from  what  the  note 
expressed ;  and  rule  absolute,  f  6ed  vide  Solly  v.  Hinde^  pottj  p.  500, 
note(ll).t 

P^ree  v.  Hawkim,  8  Taunt.  92.  In  an  action  upon  a  note  by  indorsee 
against  indorser,  defendant  insisted  upon  want  of  notice  of  the  dishonour ; 
plaintiff  offered  parol  evidence  that  at  the  time  the  note  was  given,  and 
defendant  (who  only  lent  his  name)  indorsed  it,  it  was  understood  that  pay- 
ment was  not  to  be  required  until  certain  estates  of  the  maker  were  sold,  and 
then  only  in  case  they  did  not  produce  sufficient,  and  that  therefore  the 
defendant  knew  the  note  had  not  been  honoured.  Gibbs,  C.  J.,  rejected  the 
evidence,  and  nonsuited  the  plaintiff ;  and  on  a  rule  nisi  for  a  new  trial,  the 
Court  held  the  evidence  rightly  rejected,  because  it  contradicted  the  note,  and 
the  rule  was  discharged. 

Rawion  v.  Walker,  1  Stark.  361.  In  an  action  by  the  payee  against  the 
maker,  on  a  note  payable  on  demand,  defendant  offered  parol  evidence,  that 
it  was  given  for  goods  sold  to  a  bankrupt  by  his  assignees,  and  that  defendant 
was  not  to  be  called  upon,  unless  his  allowance  under  the  commission  should 
not  be  sufficient  to  pay  the  amount :  per  Lord  EUenborough,  "  I  am  ready  to 
admit  evidence  to  show  the  consideration  illegal ;  but,  I  cannot  receive  parol 
evidence  inconsistent  with  the  terms  of  the  note;  upon  a  note  payable  on 
demand,  parol  evidence  to  show  it  was  not  to  be  payable  upon  demand,  but 
on  a  contingency  only,  is  not  admissible.    Verdict  for  plaintiff. 

Same  point,  Campbell  v.  Hodgwn,  Oow.  74  ;  and  Monley  v.  Harford,  10 
B.  &  C.  729.  The  note  imported  to  be  payable  on  demand :  the  evidence 
was  that  it  was  not  to  be  payable  until  the  payee  had  delivered  up  possession 
of  some  premises  to  defendant. 

t  Adama  T.  Wordley,  1  M.  &  W.  374.  Drawer  against  acceptor  of  two 
bills:  the  one  payable  six  months,  the  other  payable  twelve  months  after 
date.  Plea,  that  it  was  agreed  between  plaintiff  and  defendant  before  the 
making  of  the  bills,  that  defendant  should  pay  the  costs  of  action  brought 
against  himself  and  ond  Oaitt,  upon  a  promissory  note,  and  a  sum  of  1 1 7/.  6#.  M, 
to  plaintiff,  and  should  give  the  bills  in  question;  and  that  until  plaintiff 
should  recover  in  an  action  about  to  be  commenced  against  one  Bingley,  on  a 
note ;  or  if  he  should  not  recover  in  such  action,  he  should  not  require  defend- 
ant to  pay  either  of  the  bills ;  that  defendant  paid  the  costs,  and  117/.  6#.  6d, 
and  accepted  the  bills  pursuant  to  the  agreement ;  and  that  the  action  against 
Bingley  was  still  pending,  and  plaintiff  had  not  then  recovered.  Upon  demur* 
rer,  assigning  as  a  cause  that  this  agreement  was  not  shown  to  be  in  writing, 
the  Court  gave  judgment  for  plaintiff,  on  the  ground  that  the  plea  sought,  by 
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not  to  be  paid  till  I.  S.  should  die«  or  certain  estates  should 
be  sold  (2),  -f-  or  that  it  was  not  to  be  paid  at  all  in  a  certain 
event  (3),f  is  inadmissible  "f-  to  (10)  vary  the  contract.f 


a  Terbal  contemporaneous  engagement,  to  alter  the  absolute  engagement 
entered  into  bv  the  bills. 

Brown  T.  Langley^  4  M.  &  Gr.  466.  Payees  against  maker  of  a  note  for 
10/.  at  two  months;  plea,  that  it  was  given  to  plaintiffs  as  trustees  for  a 
loan  society  by  defendant  as  surety  for  R.  S.  for  a  loan,  and  that  it  wis 
agreed  in  writing  that  the  loan  should  be  repaid  by  instalments  of  Am.  per 
week  by  R.  S.,  and  if  he  failed  to  pay  two  successive  instalments,  defendant 
should  be  written  to,  and  if  he  did  not  pay  within  a  given  time  he  might  be 
sued,  but  not  before.  Upon  traverse  of  the  agreement,  it  appeared  the  note 
was  given,  as  alleged,  to  a  loan  society,  and  that  in  their  printed  rules  there 
was  a  provision  as  to  sending  notice  to  the  sureties,  save  that  it  was  silent  as 
to  bringing  actions  before  such  notice.  The  rules  were  not  signed,  nor  was 
there  any  thing  but  oral  evidence  to  connect  the  rules  with  this  transaction, 
but  the  book  containing  them  was  handed  to  the  borrower  at  the  time. 
Coltman,  J.,  thought  the  plea  proved,  and  verdict  for  defendant,  reserving 
leave  to  enter  a  verdict  for  plaintiff,  if  the  Court  thought  the  evidence  insuf* 
ficient ;  and  after  argument  on  rule  for  this  purpose,  the  Court  held,  that 
the  link  to  bind  the  note  and  the  rules  together  not  being  in  writing,  and  a 
written  agreement  being  necessary  to  support  such  a  defence,  which  was  at 
variance  vnth  the  note,  the  rule  must  be  absolute.  And  see  Calmer  v. 
Mineher,  13  M.  &  W.  704  ;  GiUeit  v.  Wkitmmrth,  8  Q.  B.  966.  And  see 
the  Uw  fuUy  stated,  per  Tindal,  C.  J.,  1  M.  &  G.  794. 

(3)  Fitter  v.  JoHyt  1  C.  M.  &  R.  703.  Maker  against  payee,  on  a  note 
payable  fourteen  days  after  date.  Defendant  was  brother-in-law  to  one 
Milnes,  who  being  in  prison  for  a  debt  contracted  by  him  as  agent  for  a  eo« 
operative  society,  defendant  gave  the  note  in  question  for  the  amoont. 
Milnes  had  previously  given  the  names  of  some  of  the  members  of  the 
society,  against  whom  an  action  had  been  brought,  and  subsequently  to  the 
date  of  the  note  a  verdict  was  obtained  against  them.  Upon  the  trial  of  the 
present  action,  defendant  proposed  to  show  that  at  the  time  the  note  was 
given,  a  verbal  arrangement  was  made  that  it  should  not  be  enfloroed,  if  a  ver- 
dict was  obtained  against  the  members  of  the  society.  This  was  objected  to, 
but  Gumey,  B.,  admitted  the  evidence,  reserving  leave  to  plaintiff  to  move  to 
enter  a  verdict.  The  jury  having  found  a  verdict  for  defendant,  after  argu- 
ment, the  Court  held  that  the  evidence  being  tendered,  not  for  the  purpose  ol 
impeaching  the  consideration,  but  of  varying  the  terms  of  the  note,  vraa  inad- 
missible, and  made  the  rule  absolute  to  enter  a  verdict  for  plaintiff.f 

(4)  Hoare  ▼.  Graham,  3  Campb.  57.  Indorsee  against  payee  of  a  note 
payable  two  months  after  date.  Defence,  that  defendant  leftiaed  to  indone 
unless  plaintiff^  would  agree  that  the  note  should  be  renewed  when  due,  and 
that  plaintiff  acceded  to  that  condition :  $edper  Lord  Ellenborough,  **  I  can- 
not admit  this  evidence ;  it  is  inconsistent  with  the  written  instnusent :  I  niU 
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So,  upon  a  general  indorsement  of  a  bill  or  note,  the  like 
e?idence  of  a  bargain  at  the  time  of  the  indorsement,  that 
the  bill  should  be  renewed,  cannot  be  received.  (4) 

But,  parol  evidence  of  a  bargain  after  a  bill  or  note  was 
given  or  transferred,  will  be  admissible ;  and  the  bargain, 
if  there  be  a  sufficient  consideration  to  support  it,  will  be 
binding.  (4) 

-f-  A  bargain,  however,  to  suspend  the  right  of  action  on 
a  bill  or  note,  after  it  has  accrued,  will  be  unavailable  as  a 
defence.  (5)"f- 


receive  evidence  that  the  note  was  indorsed  to  plaintiffs  as  a  trust ;  there  may, 
after  a  bill  is  drawn,  be  a  binding  promise  for  a  valuable  consideration  to 
renew  it;  but,  if  the  promise  be  contemporaneous  with  the  drawing,  the  law 
will  not  enforce  it ;  it  would  be  incorporating  with  a  written  contract  an  in- 
congruous parol  agreement."    Verdict  for  plaintiff. 

fPiJte  V.  Street,  Mood.  &  M.  226.  Indorsee  against  drawer  and  indorser 
of  a  bill  of  exchange.  The  defence  set  up  was,  that  though  plaintiff  had 
given  fuU  value  for  the  biU  to  defendant,  yet  it  was  under  a  verbal  agreement 
that  he  should  sue  the  acceptor  only.  On  behalf  of  plaintiff  it  was  contended 
that  such  an  agreement  was  invalid,  as  being  at  variance  with  a  general  in- 
dorsement. Lord  Tenterden  told  the  jury,  that  if  plaintiff  took  the  biU  on 
those  terms,  they  should  find  for  defendant,  such  an  agreement  being  a  good 
bar  to  the  action.    The  jury  found  a  verdict  for  plaintiff. 

This  case  seems  to  be  at  variance  with  Hoare  v.  Graham :  but  as  a  verdict 
was  found  for  plaintiff,  possibly  the  evidence  of  the  agreement  was  of  a  very 
nnsatis&ctory  nature,  and  therefore  Lord  Tenterden  preferred  leaving  the 
matter  to  the  jury.  In  FMter  v.  Jolly,  1  C.  M.  &  R.  704,  708,  Parke,  B., 
refers  this  case  to  the  class  in  which  the  consideration  has  been  contradicted, 
and  observes  that  evidence  of  the  agreement  was  admissible,  inasmuch  as  it 
negatived  consideration  between  the  indorser  and  indorsee.  On  these 
grounds  it  should  not  be  regarded  as  a  case  impugning  the  position  in  the 
text. 

(5)  F^d  V.  Beeeh,  17  L.  J.,  Q.  B.  114  ;  Ex.  Ch.,  Feb.  3rd,  1848.  Plea 
to  two  counts  on  notes  for  340/.,  that  it  was  agreed  between  plaintiff, 
defendant,  and  A.  B.,  that  A.  B.,  at  plaintiff's  request,  should  pay  plaintiff 
2001.,  or  25/.  per  annum  till  200/.  was  paid ;  and  that  the  rights  and  causes  of 
action  of  plaintiff  upon  the  notes  should  be  suspended  so  long  as  those  pay- 
ments should  be  regularly  made,  and  that  they  had  been  so  made  by  A.  B. :  a 
verdict  was  found  for  defendant  upon  a  traverse  of  the  payments  haying  been 
so  made.  The  Court  of  Queen's  Bench  discharged  a  rule  for  judgment  non 
obetamie  veredicto  s  but,  upon  error,  the  Court  of  Exchequer  Chamber 
reversed  the  judgment,  holding  that  a  right  of  action  once  vested,  if  sus- 
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Where  the  ground  of  defence  is  an  engagement  to  renew, 
it  will  be  incumbent  on  the  defendant  to  show  that  he  has 
taken  the  proper  steps  towards  such  renewal.  (6) 

It  is  a  defence  to  an  action  on  a  bill,  that  it  was  passed 
to  the  plaintiff  by  the  first  indorser  for  the  special  purpose 
of  his  getting  it  discounted  for  the  first  indorser,  and  that 
instead  of  so  doing  he  claimed  to  hold  it  for  a  debt  owing 
to  him  by  the  second  indorser  (7) ; 

f  Or  that  it  was  given  by  the  defendant  to  a  third  per- 
son for  a  special  purpose,  e.  jr.,  to  get  it  discounted  for 
the  defendant ;  and  that  he  negotiated  it  with  the  plaintiff 
in  violation  of  that  purpose  after  it  became  due,  or  without 
consideration,  or  with  notice.  (8)  f 

Another  species  of  defence  to  an  action  in  respect  of  a 
bill  or  note  is  (9),  want  or  inadequacy  of  consideration  for 
giving  or  transferring  it. 

pended,  is  gone  for  ever,  and  therefore  the  agreement  must  be  construed  not 
as  suspending  in  fact,  and  so  extinguishing  the  right  of  action  and  affording  a 
defence,  bat  as  matter  for  a  cross  action ;  and  that  the  suspension  of  a  right  of 
action  by  the  operation  of  bills  or  notes  payable  at  a  future  day,  taken  on 
account  of  a  debt,  was  an  exception  to  the  general  rule  of  law  in  favour  of  the 
law  merehant.    Judgment  for  defendant  re¥er8ed.t 

(6)  QibboHY.8eotit2SUak,2B6.  In  an  action  by  drawer  against  acceptor 
on  a  bill  for  the  freight  of  a  chartered  ship,  the  defence  was,  that  plaintiff  had 
engaged  to  renew  the  bill  if  the  charterer  did  not  return  before  the  bill  was 
due ;  but  no  application  appearing  to  ha?e  been  made  to  plaintiff  to 
Lord  EUenborough  thought  the  defence  feQed,  and  the  plaintiff  had  a 

(7)  Delaney  y.  mteheli,  1  Stai^.  439.  E.  Clewer  held  a  biU  payable  to 
herself  or  order,  and  indorsed  first  by  herself,  and  secondly  by  her  son :  to 
prevent  a  commission  against  her  son,  she  delivered  the  bill  to  plaintiff,  that 
he  might  get  it  discounted  for  her ;  he  did  not  get  it  discounted,  but  insisted 
on  holding  it  for  a  debt  the  son  owed  him,  and  sued  the  acceptor ;  but  Lord 
EUenborough  thought  it  dear  he  could  not  maintain  the  action,  and  directed 
a  nonsuit. 

t  (8)  Evan»  v.  Kymer,  mte,  p.  142,  note  (44) ;  Qoggerlf  t.  CmiUtri, 
2  N.  R.  170  s  Bden  v.  7Vir</e,  10  M.  &  W.  635 ;  Bramak  v.  BoberU,  1  Biag. 
N.  C.  469 ;  HUion  v.  Steoii,  5  Bing.  N.  C.  413 ;  Goodmm  v.  Hmrwey^  poai,- 
see  also  Manton  v.  AUen,  on/e,  p.  136,  note  (32).t 

(9)  J^eriei  v.  Atuten,  Str.  647.  In  an  action  by  the  payee  of  a  note 
against  the  maker,  Eyre,  C.  J.  of  the  Common  Pleas,  allowed  defendant  to 
prove,  that  it  was  given  as  a  reward  in  case  plaintiff  procured  defiendant  to  be 


Ch.  XII.]        Inadequacy  of  Consideration.  499 

-|-  And,  in  support  of  such  a  defence,  evidence  of  a  verbal 
agreement,  when  the  bill  or  note  was  given,  that  the  plaintiff 
would  not  enforce  the  contract  on  the  bill  or  note  at  all, 
or  only  in  a  certain  event,  is  admissible.  (10) 

restored  to  an  office,  and  that  defendant  was  not  restored ;  and  on  this  proof 
defendant  had  a  verdict. 

Jaeimm  y.  Warwick,  7  T.  R.  121.  Defendant's  son  was  apprenticed  by 
indenture  to  plaintiff;  and  defendant  gave  plaintiff  a  note  for  10/.  as  an  ap- 
prentice fee ;  but  this  premium  was  not  mentioned  in  the  indentures,  nor  were 
they  stamped  pursuant  to  8  Anne,  c.  9.  The  son  remained  part  of  his  time, 
and  then  absconded.  In  an  action  on  the  note,  and  the  failure  of  consider- 
ation (the  apprenticeship)  relied  on  as  a  defence,  it  was  contended  that  the 
aroiding  the  indentures  could  not  collaterally  affect  the  note,  and  that  at  all 
events  the  consideration  had  not  wholly  failed,  inasmuch  as  plaintiff  had 
maintained  the  apprentice  during  his  stay.  Lawrence,  J.,  however,  thought 
that  the  consideration  was  entire,  and  had  wholly  failed ;  but  he  allowed  a 
verdict  to  be  taken  for  plaintiff,  vdth  liberty  to  defendant  to  move  to  enter  a 
nonsuit.  The  Court  concurred  in  opinion  with  Lawrence,  J.,  and  directed  a 
nonsuit  to  be  entered. 

fBoMton  V.  Praiehttt,  1  C.  M.  &  R.  798 ;  2  C.  M.  &  R.  542.  In  an  action 
against  the  indorser  of  a  bill,  defendant  pleaded  that  he  indorsed  to  plaintiff 
without  having  or  receiving  any  value  or  consideration  whatsoever,  for  or  in 
respect  of  the  indorsement ;  and  that  he  had  not  at  any  time  had  or  received 
any  value  or  consideration  whatsoever,  for  or  in  respect  of  such  indorsement. 
The  issue  on  this  plea  having  been  found  for  defendant,  the  Court  discharged 
a  rule  for  entering  judgment  non  obtianie  veredicto  for  plaintiff;  observing 
that  the  plea  would  have  been  bad  on  special  demunrer,  inasmuch  as  it  ought 
to  have  stated  the  circumstances  under  which  the  bill  was  transferred,  and 
which  rendered  its  transfer  devoid  of  consideration,  but  that  after  verdict  it 
was  good.  Judgment  for  defendant  was  afterwards  confirmed  upon  vnrit  of 
error  in  the  Exchequer  Chamber. 

(10)  Note  to  Pike  v.  Street,  ante,  p.  497,  per  Parke,  B. 

Tkonyinon  v.  Cluhley,  1  M.  &  W.  212.  Action  by  indorsee  against  the 
acceptor:  plea,  that  the  bill  was  drawn,  accepted,  and  indorsed  for  plaintiff's 
accommodation,  and  at  the  same  time  it  was  agreed,  that  if  it  should  be  out- 
standing when  it  became  due  plaintiff  should  pay  it,  and  that  no  daim  or 
demsnd  should  be  made  against  defendant  upon  it.  Upon  the  trial,  the 
drawer  stated  that,  having  occasion  to  raise  money,  it  was  arranged  that  he,  the 
drawer,  should  give  the  bill  in  question  to  plaintiff,  which  should  be  taken  up 
by  him,  and  that  the  drawer  should  receive  bills  of  like  value  from  plaintiff, 
for  which  the  drawer  was  to  provide,  and  that  defendant  received  no  value 
for  his  acceptance.  It  was  objected  that  this  evidence  was  inadmissible  as 
contradicting  the  acceptance.  Lord  Abinger,  C.  B.,  held  the  evidence  ad- 
nussible,  and  that,  as  between  plaintiff  and  defendant,  the  exchange  of  bills 

K  K  2 
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And  so  will  oral  evidence  be  admiasibley  though  it  be  at 
variance  with  the  consideration  expressed  in  the  bill  or 
note.  (11) 

Thus,  upon  a  bill  or  note  expressed  to  be  for  value 
received,  or  for  commission  due  for  business  transacted 
(11),  the  defendant  may  show  by  oral  evidence  that  there 

was  no  consideration,  whereupon  plaintiff  was  nonsuited,  lea^e  being  reserred 
to  move  to  enter  a  verdict ;  but  upon  motion  for  that  purpose  the  Court 
refused  a  rule,  observing  that  the  agreement  that  plaintiff  would  not  enfwoe 
the  contract  on  the  bfll  was  collateral,  and  since  by  that  agreement  the  biQ  as 
between  plaintiff  and  defendant  was  not  to  be  paid,  but  plaintiff  was  to  pro- 
vide for  it  if  in  the  hands  of  a  third  person,  it  was  legitimate  evidence  that  it 
was  given  for  plaintiff's  accommodation  and  without  consideration. 

Kearm  v.  DureU,  18  L.  J.,  C.  P.  28,  Nov.  17,  1848.  To  count  on  note, 
payable  to  plaintiff  on  demand  for  value  received :  plea,  that  there  having 
been  accounts  between  plaintiff  and  defendant,  plaintiff  allq^ed  a  balance  to 
be  due  to  him,  and  that  defendant  made  the  note  for  such  aUeged  balance, 
and  delivered  it  on  condition  that  he  should  not  demand  paymeot  of  it, 
unless  it  should  appear  such  balance  was  due ;  and  that,  in  £Kt,  there  wm  no 
such  balance  or  sum  due,  and  so  there  was  no  consideration,  and  plaintiff 
held  without  consideration.  Upon  special  demurrer,  the  Court  held  the  pka 
good,  as  it  contained  a  good  answer  for  want  of  consideration,  and  it  was  not 
necessary  to  state  that  the  agreement  not  to  enforce  the  note  if  no  balance 
was  due  was  in  writing ;  that  it  did  not  negative  the  absolute  contrMt,  but 
showed  there  was  no  consideration.    Judgment  for  defendant. 

(11)  8oUp  ti  al,  V.  Himd€  ei  a/.,  2  C.  &  M.  516.  Action  against  the  execnton 
of  Underdown,  by  the  executors  of  Chandler,  the  payee  of  a  note  for  1001.  on 
demand,  for  value  received.  It  appeared  that  Underdown,  being  ill,  told 
Chandler  that  he  had  left  him  by  his  will  100/.  for  the  trouble  he  would  hate 
as  one  of  his  executors.  Three  days  afterwards  Chandler  brought  the  note  in 
question,  and  said  that  as  he  was  to  have  100/.  for  his  trouble  in  acting  as 
executor,  it  would  save  legacy  duty  if  he  would  then  give  him  a  note  for  the 
amount.  Underdown,  in  consequence,  signed  it.  He  shortly  after  recovered, 
and  sent  to  Chandler,  requesting  him  to  deliver  up  the  note,  whidi  fa»y»«n*r 
refused  to  do.  Chandler  died  before  Underdown.  Upon  these  focts  a  verdict 
was  found  for  defendants,  leave  being  reserved  to  move  to  enta  a  verdict  for 
plaintiflb.  Upon  motion  on  the  ground  that  the  evidence  was  maiiint««iK^  as 
contradicting  the  consideration  stated  in  the  note,  and  also  varying  the  time  of 
payment  by  showing  it  only  to  be  payable  on  a  contingency,  the  Coori  hdd 
that  the  evidence  was  properly  received  to  show  that  the  oonsidentaon  had 
wholly  fsiled  in  the  event  which  had  happened,  and  refused  a  rule. 

AkMt  V.  Hetidriek9,  anie,  p.  41,  note  (130). 

fSeealso  Vrel/ffv.irqpAiii«,^o<9Mrv.  7Vt^,/K»ff,n.(I8),and  JNeUrAv. 
Moetjf,  14  M.  &  W.  484,  as  cases  in  which  the  conaideiation  baa  whoI]yfofled.t 
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was  no  yalue^  or  that  the  businees  was  afterwards  to  be 
transacted.f 

A  total  fiEulure  of  consideration  is,  where  it  can  be 
insisted  upon,  a  total  bar  (11) :  inadequacy,  or  a  partial 
£Eulure,  a  bar  pro  tanto  only.  (1 2) 

Thus,  in  an  action  against  an  acceptor,  it  is  a  good 
defence,  either  wholly  or  in  part,  that  the  acceptance  was, 
either  wholly  or  in  part,  for  the  accommodation  of  the 
phuntiff  (13) ; 


(12)  Barber  ▼.  Baekhtnuet  Peake,  61.  In  an  action  on  a  bill  of  exchange 
by  the  payee,  defendant  paid  part  of  the  money  into  court,  and  it  appeared 
upon  the  trial  that  there  was  no  consideration  for  the  other  part.  Law,  how- 
ever, urged  that  the  payment  of  the  money  into  Court  admitted  that  the  bill 
was  good  for  part,  and  if  it  were  good  for  part,  it  was  good  in  toio ;  but  Lord 
Kenyon  declared  himself  clearly  of  a  contrary  opinion,  upon  which  the  jury 
found  for  defendant;  and  this  case  being  afterwards  mentioned  by  Lord 
Kenyon  in  the  course  of  argument.  Law  said  he  was  perfectly  satisfied  with 
the  dednon. 

Ledger  ▼.  Bwer,  Peake,  216.  In  an  action  by  the  payee  of  a  bill  against 
the  acceptor,  the  consideration  appeared  to  be  that  plaintiff  had  taken  defend- 
ant into  partnership ;  but  on  defendant's  friends'  advice  he  broke  off  the  con- 
nexion. There  was  evidence  of  fraud  on  plaintiff's  part  in  drawing  defendant 
into  the  engagement,  which  Lord  Kenyon  left  to  the  jury ;  but  he  told  them 
if  they  were  against  defendant  on  the  evidence  of  fraud,  they  should  take  into 
consideration  the  damages  plaintiff  had  really  sustained  by  the  non-perform- 
ance of  the  contract,  and  were  not  obliged  to  find  the  whole  amount  of  the 
bill ;  the  jury,  however,  found  for  the  defendant. 

t  Clark  V.  Lazarus,  2  M.  &  6. 167.  Debt  by  drawer  against  acceptor  upon 
a  bill  for  25/.  Plea,  that  defendant,  before  the  acceptance,  held  a  messuage 
of  plaintiff,  and  that  the  bill  was  drawn  and  accepted  in  payment  by  anticipa- 
tion of  12/.  lOf.,  part  of  the  rent  of  the  messuage  not  then  due,  and  that 
before  the  acceptance,  without  defendant's  knowledge,  plaintiff  had  assigned 
over  the  messuage,  and  that  defendant  was  afterwards  compelled  by  the 
assignee  to  pay  the  12/.  lOf.  to  him.  Upon  demurrer  to  the  replication 
the  Court  held  the  plea  bad,  as  being  pleaded  to  the  whole  bill,  yet  affording 
only  an  answer  as  to  12/.  10#.,  part  of  it,  and  gave  judgment  for  plaintiff. 
S.  P.  Cofmop  V.  Holmetf  2  C.  M.  &  R.  719.t 

(13)  Darnell  v.  WilliamM,  2  Stark.  166.  Payee  against  acceptor  on  bill 
for  19/.  12f.  Defendant  proved  that  he  had  value  for  10/.  only,  and  that  he 
accepted  for  the  rest  to  accommodate  plaintiff :  and  per  Lord  Ellenborough, 
"  Though  this,  as  to  third  persons,  is  a  bill  for  19/.  12«.,yet  as  between  these 
parties  the  acceptance  is  for  10/.  only ;"   and  that  sum  having  been  paid 
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Or  of  some  person  for  whom  the  plaintiff  is  trustee.  (14) 

Where  an  action  is  brought  by  several  plainti&  against 
an  acceptor,  it  is  a  sufficient  defence,  that  the  acceptance 
was  given  to  accommodate  one  of  them,  and  that  he  was  to 
have  provided  money  to  pay  it.  (16) 

So,  if  a  bill  or  note  be  given  for  breaches  of  a  contract, 
it  is  a  sufficient  defence,  between  the  parties  to  that  con- 
tract, that  the  contract  was  void ; 

As,  that  it  was  a  contract  in  partial  restraint  of  trade, 
and  was  not  supported  by  an  adequate  consideration  (16) ; 

"f*  Or,  that  it  was  given  for  a  bill  which  had  been  rendered 

before  the  action,  he  nonsuited  plaintiff,    f  See  Tkomp$<m  y.  Gubley,  oiile, 
n.  (10)  ;  Millt  y.  Barber,  ante,  p.  474,  n.  (28).t 

(14)  Jonet  y.  Hibbert,  2  Stark.  304.  Defendant  accepted  a  bill  for  415/. 
to  accommodate  Philips  and  Co.:  Philips  and  Co.  indorsed  it  to  their 
bankers  for  yalue,  and  became  bankrupts :  the  bankers  knew  it  to  be  an 
accommodation  acceptancCi  and  their  demand  against  Philips  and  Co.  was 
265/.  only :  in  an  action  by  them  upon  this  acceptance,  it  was  held  that  they 
could  only  reooyer  the  265/. ;  and  they  had  a  yerdict  accordingly,  f  And  see 
Rieharda  y.  Maeey,  14  M.  &  W.  484.t 

(15)  Sparrow  and  othere  y.  Chitmanf  9  B.  &  C.  241.  Action  by  plaintifb 
as  indorsees  of  two  bills  for  1500/.  each,  drawn  by  Peckoyer,  one  of  plaintiffs, 
against  defendant  as  acceptor.  It  appeared  that  defendant  lent  his  accept- 
ances to  accommodate  Peckoyer,  and  that  Peckoyer  engaged  to  pay  them. 
A  yerdict  haying  been  found  for  plaintifis,  a  rule  nisi  for  new  trial  was 
obtained,  on  the  ground  that  as  Peckoyer  was  to  haye  proyided  for  the  bills, 
he  was  precluded  from  joining  in  an  attempt  to  enforce  payment  from  defend- 
ant ;  the  three  Judges  were  of  that  opinion,  and  the  rule  was  made  absolute. 

(16)  Young  et  al.  y.  Timmini  et  al.  1  C.  &  J.  331.  To  an  action  by 
plaintiffs,  as  assignees,  for  work  and  labour  done  by  the  bankrupt,  defendants 
gaye  notice  of  a  set-off  on  a  note  giyen  by  the  bankrupt.  This  was  found  by 
an  arbitrator,  to  whom  the  case  was  referred,  to  haye  been  giyen  for  breadies 
of  an  agreement,  which  the  Court  held  to  be  yoid  on  the  ground  of  its  re- 
straining the  bankrupt  from  exercising  his  trade,  and  not  being  founded  on  an 
adequate  consideration.  The  Court  held,  that  the  note  was  not  equiyalent  to 
a  payment,  and  the  agreeement,  which  was  the  consideration  for  it,  haying 
failed,  the  daim  on  the  note  could  not  be  sustained. 

t  Since  the  decision  of  this  case,  the  Courts  haye  held  that  they  cannot 
measure  the  adequacy  of  the  consideration,  and  an  agreement  in  restraint  of 
trade  is  yalid,  if  it  be  founded  on  a  legal  consideration  and  be  reasonable  in 
its  extent.  See  Hitchcock  v.  Coker,  6  Ad.  &  E.  438 ;  MaUam  y.  lf«y,  11 
M.  &  W.  653. 
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void  by  alteration,  of  whicK  fact  defendant  was  really 
ignorant  (17) ; 

Though  he  possesBed  the  means  of  knowing  the  fact. 

07)t 

So,  where  a  bill  or  note  is  given,  either  wholly  or  as  to  a 
specific  part,  as  the  consideration  of  a  special  contract,  and 
that  contract  either  fails  in  toto  or  is  in  toto  rescinded,  it 
will  be  an  answer  to  an  action  on  the  bill  or  note,  either 
wholly  or  pro  tantOs  if  the  plaintiff  stand  in  a  situation 
which  makes  him  liable  to  such  a  defence.  (18) 


(17)  BeU  Y.  Oardiner,  4  M.  &  G.  11.  Payee  against  maker  of  a  note : 
plea,  that  defendant  had  indoned  a  bill,  payable  three  monthf  after  date,  for 
the  accommodation  of  the  drawer,  and  that  the  date  of  this  was  subsequently 
altered  from  11th  to  20th  April  without  defendant's  priTity ;  that  defendant, 
having  iecei?ed  due  notice  of  dishonour,  and  being  required  to  pay  the  bill, 
gave  the  note  sued  on  to  plaintiiT  in  consideration  of  his  supposed  liability  on  the 
bill,  and  in  the  mistaken  belief  that  it  continued,  and  averring  that  there  was 
no  other  consideration.  Replication,  de  it^urid.  On  the  trial,  it  appeared  that 
before  defendant  gave  the  note,  and,  after  the  notice  of  dishonour,  defendant 
had  the  means  of  knowing  of  the  alteration,  having  seen  the  bill  twice.  The 
jury,  however,  thought  that  defendant  had  no  knowledge  of  the  alteration,  and 
found  a  verdict  for  defendant ;  and  the  Court,  on  motion  for  judgment  turn 
obtitmie  vertdieto,  refused  a  rule.  And  see,  on  the  last  part  of  the  proposition 
in  the  text,  JTe/Zy  v.  Solmrit  9  M.  &  W.  54.t 

(18)  LewU  V.  Co$gra9§f  2  Taunt.  2.  This  was  an  action  on  a  banker's 
check  drawn  by  defendant,  and  given  to  plaintiff  for  the  price  of  a  horse  sold 
by  plaintiff  to  defendant,  and  warranted  sound.  The  horse  vras,  in  feet, 
unsound,  and  that  was  relied  on  as  a  defence.  Defendant  proved  that  he  had 
sent  back  the  horse,  but  plaintiff  refused  to  take  it ;  he,  however,  sent  it 
again,  and  left  it  in  plaintiff's  stable  without  his  knowledge.  Heath,  J.,  told 
the  jury  that,  as  plaintiff  had  refused  to  receive  back  the  horse,  the  contract 
for  the  sale  was  not  rescinded,  and  that  defendant  vras,  therefore,  bound  to 
pay  the  check,  and  had  his  remedy  by  action  for  the  deceit.  They  found  a 
verdict  fer  plaintiff;  but,  on  rule  nisi  for  a  new  trial,  and  cause  shown,  the 
Court,  on  the  ground  of  there  being  dear  evidence  of  fraud,  made  the  rule 
absolute.  See  We$ion  v.  Downe9,  Dougl.  23 ;  Poufer  v.  Well9,  Cowp.  818 ; 
and  Tawen  v.  Barrett,  1  T.  R.  133;  fRiehardt  v.  Thomat,  1  C.  M.  &  R. 
772 ;  Street  v.  Bla^,  2  B.  &  Ad.  456 ;  Gtmpertt  v.  Denton,  1  C.  &  M.  207. 

Weil*  V.  Hqpkim,  5  M.  &  W.  7.  To  a  count  against  drawer  on  a  bill  for 
122/.  16f.  9d,,  plea,  that  defendant  drew  and  indorsed  it  for  the  price  of 
seventeen  pockets  of  hops,  just  then  sold  by  plaintiff  to  defendant  as  answer- 
ing certain  samples  then  produced,  to  be  delivered  to  defendant  within  a  rea- 
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\Vliere  a  bill  is  accepted,  partly  for  money  due  from  the 
acceptor  to  the  payee,  and  partly  for  money  due  from  J.  S. 
to  the  payee,  and  the  foundation  of  the  acceptance  as  to 
J.  S/s  debt  is  known  to  the  payee  to  be  money  the 
acceptor  has  in  his  hands,  as  receiver  of  real  estates  of 
J.  S.^s  wife,  and  the  payee  afterwards  agrees  to  indem- 
nify the  acceptor,  as  to  the  latter  sum,  against  any  pro- 
ceedings for  it  by  J.  S.  and  wife ;  if  J.  S.  and  wife  after- 
wards insist  upon  having  that  money,  and  the  acceptor  pay 
it  them,  the  acceptor  may  resist  any  denumd  for  that  sum 
by  the  payee.  (19) 

He  is  not  bound  to  pay  his  acceptance,  and  then  resort 
to  his  indemnity.  (19) 

sonable  time,  jet  plaintiff  had  not  deliyered  hops  answering  the  said  samples, 
or  any  hops  whatsoever,  though  a  reasonable  time  had  elapsed  before  action, 
whereby  the  consideration  had  failed.  Replication  de  injuriS;  and  on  the 
trial,  it  appeared  seventeen  pockets  of  hops  had  been  delivered  and  remained 
in  defendant's  possession,  but  these  did  not  correspond  with  the  sample, 
whereupon  the  jury  found  for  defendant ;  Erskine,  J.,  reserving  leave  to 
enter  a  verdict  for  plaintiff.  But,  upon  motion,  the  Court  held  that  the 
material  part  of  the  plea  was  proved,  and  the  allegation  that  plaintiff  had 
delivered  no  hops  whatever  was  immaterial,  and  if  plaintiff  intended  to  rely  oa 
the  acceptance  of  other  hops  in  lieu,  he  should  have  replied  it :  and  defendant 
had  judgment. 

Hooper  et  al,  v.  TV^j^-y,  1  £x.  17.  Action  for  money  paid.  Plaintifis' 
factors  in  London  bought  by  sample  from  Moss,  the  agent  of  defendant  in 
Cornwall,  some  bark ;  defendant  afterwards  wrote  to  plaintiff^,  saying  that  he 
had  shipped  the  bark,  and  requesting  them  to  accept  a  bill  for  the  price,  wfaidi 
they  did.  When  the  bark  arrived  it  was  found  to  be  inferior  to  sample,  where- 
upon plaintiff^  wrote  to  defendant  rejecting  it,  and  requesting  him  to  return  the 
bill.  He  did  not  return  it,  and  plaintifis  had  been  compelled  to  pay  it  to  an 
indorsee.  After  argument  on  rule  to  enter  a  nonsuit,  the  Court  held  that 
plaintifis  having  been  compelled  to  pay  this  biU  on  a  consideration  which 
failed,  they  were  entitled  to  recover  the  amount  from  defendant,  who  ought 
to  have  withdrawn  it  from  circulation.     Rule  dischaiged. 

Where  the  consideration  fails  as  to  a  specific  part,  a  plea  setting  up  that 
defence  should  be  addressed  only  to  such  part  of  the  entire  sum  mentioned 
in  the  bill.     See  Clark  v.  Lasanu,  2  M.  &  G.  167,  ante^  p.  501.t 

(19)  Carr  v.  Siephent,  9  B.  &  C.  758.  Plaintiff  had  a  claim  upon  defend- 
ant  for  40/.,  and  upon  Harrison  for  149/.  Defendant  was  receiver  of  the  raits 
of  the  real  estates  of  Harrison's  wife,  and  had  300/.  in  hand.  Plaintiff  drew 
upon  defendant  for  both  these  sums,  and  defendant  had  Harrison's  concur. 
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But,  the  partial  failure  of  consideration  wiU  constitute 
no  defence,  if  the  quantum  to  be  deducted  on  that  account 
be  matter,  not  of  definite  computation,  but  of  unliquidated 
damages. 

Thus,  if  a  bill  or  note  be  given  for  the  stipulated  price  of 
goods  previously  delivered,  it  is  no  ground  of  partial  defence 
that  the  price  was  exorbitant  (20) ; 

Or  that  the  goods  were  damaged  when  they  ought  to 
have  been  sound  (21) ; 


renoe,  but  not  his  wife's,  for  accepting  the  biU :  before  the  bill  became  due, 
Harrison  and  wife  insisted  that  the  money  should  be  paid  to  them :  plaintiff 
agreed  to  indemnify  defendant  against  any  proceedings  for  the  money  by 
Harrison  and  wife,  but  defendant  afterwards  paid  their  agent,  and  refused  to 
pay  plaintiff:  plaintiff  sued  defendant,  and  defendant  paid  into  court  what 
would  cover  the  40/.  Lord  Tenterden  thought  him  bound  to  pay  the 
whole,  and  to  retort  to  his  indemnity,  but  saved  the  point ;  and  on  rule  nisi 
for  nonsuit,  and  cause  shown,  he  changed  his  opinion,  and  the  rule  was  made 
absolute. 

(20)  Solomon  ▼.  1\imer,  1  Stark.  51.  In  an  action  by  payee  of  a  note 
agunst  the  maker,  the  defence  was  that  that  and  another  note,  which  had 
been  paid,  had  been  given  as  the  price  of  certain  pictures,  and  that  the  pic- 
tures were  not^orth  the  amount  of  the  other  note :  and  per  Lord  Ellen- 
borough,  **  I  yrfU  not  admit  evidence,  for  the  purpose  of  redudngthe  damages, 
that  the  pictures  were  of  inferior  value ;  if  by  inadequacy  of  value,  and  other 
circumstances,  you  can  prove  fraud,  so  as  to  show  there  was  no  contract  at 
all,  the  evidence  wiU  be  admissible ;  if  it  fall  short  of  that,  it  will  be  unavail- 
able i"  it  did  £dl  short,  and  plaintiff  had  a  verdict. 

(21)  Mor^tm  v.  Biehardwn,  1  Campb.  40,  n.  To  an  action  by  drawer 
against  acceptor  of  a  bill,  drawn  payable  to  the  drawer's  order,  the  defence 
was  that  the  bill  had  been  accepted  for  the  price  of  some  hams,  and  that  they 
had  proved  to  be  so  bad  as  to  be  almost  unmarketable.  The  sum  for  which 
they  were  actually  sold  was  paid  into  court.  Lord  EUenborough  held,  that 
this  partial  ftilure  of  consideration  was  no  defence  to  this  action,  but  that  the 
defendant  must  take  his  remedy  by  action.  S.  P.  FUmimg  v.  8imp$on,  1 
Campb.  40,  n.  From  2  Campb.  346,  it  appears  that  the  case  of  Morgan  v. 
Biehardion  was  afterwards  brought  before  the  Court  of  King's  Bench,  aud 
that  the  Court  approved  of  the  direction  of  the  Chief  Justice. 

In  7>e  V.  Gipyfme,  2  Campb.  346,  the  some  point  again  arose  in  an  action 
by  the  drawer  of  a  bill  against  the  acceptor,  and  Lord  EUenborough  said  that 
he  should  certainly  adhere  to  the  judgment  the  Court  gave  in  Morgan  v. 

JbcAATOffOfl. 

Vtd€  Brown  v.  Dovti,  dt.  7  East,  480.  See  also  Boffffw  v.  Bntitr,  7  East, 
479,  and  the  cases  therein  cited. 
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Or  that  they  were  not  of  good  quality,  when  it  was 
warranted  they  should  be ;  (22) 

Unless  the  contract  were  rescinded  on  that  ground.  (23) 

f  So,  it  is  no  answer  to  an  action  on  a  bill  or  note,  that 
it  was  given  with  a  sum  of  money  as  the  price  of  certain 
work  to  be  performed  by  the  plaintiff  in  a  workmanlike 
manner,  and  that  the  plaintiff  had  not  performed  part  of 
the  work,  and  had  performed  a  part  in  an  unworkmanlike 
manner; 

Though  the  sum  paid  exceed  the  price  of  the  work  done. 

(24)t 

So,  it  is  no  answer  to  an  action  on  a  bill  or  note,  that  it 
was  given  as  the  condition  of  a  lease  to  be  executed  by  the 
plaintiff  and  of  letting  the  defendant  into  possession  of  the 
premises,  and  that  plaintiff  had  refused  to  execute  the  lease : 
for,  he  is  not  bound  to  execute  till  the  price  is  paid ;  and 
as  the  defendant  was  let  into  possession,  the  consideration 
fails  in  part  only ;    and  the  sum  to  be  allowed  for  such 

(22)  Obhard  ▼.  Bethmn,  Mood.  &  M.  483.  In  an  action  by  the  assig- 
nees of  drawer  against  acceptor  of  certain  bills,  the  defence  was  that  these 
and  other  bills  were  given  for  goods  supplied  to  defendant  under  a  contrMt 
that  they  should  be  of  good  quality  and  moderate  price :  that  the  goods  were 
not  of  good  quality,  and  defendant  had  paid  already  more  than  they  were 
worth.  Lord  Tenterden  was  clear  that  the  breach  of  warranty  could  not  be 
insisted  upon  in  an  action  on  the  bills,  though  it  might  have  been  in  an 
action  for  the  price,  and  that  defendant's  only  remedy  was  by  a  cross  action. 
Verdict  for  plaintiff  for  the  whole  amount. 

(23)  Lewit  y.  Cotgrave,  ante,  p.  503,  n.  (18) ;  t  f^eUa  v.  Hopkau,  Hooper 
▼.  Treffry,  ante,  p.  504,  n.  (18). 

(24)  Trickey  v.  Lame,  6  M.  &  W.  278.  Action  by  drawer  ag^nst 
acceptor  of  a  bill  for  20/.  8«.  6d.  Plea,  that  it  was  agreed  between  plaintiff 
and  defendant  that  plaintiff  should  do  certain  work  in  a  workmanlike  manner 
for  the  sum  of  63/. :  that  defendant  afterwards  paid  43/.  and  accepted  the  bill 
for  the  residue :  that  plaintiff  did  not  perform  part  of  the  woric,  and  peifonned 
the  other  part  in  an  unworkmanlike  manner,  and  that  43/.  so  paid  wis  much 
more  than  the  whole  work  done  was  worth.  A  verdict  was  foond  fat 
defendant  on  this  plea.  A  rule  having  been  obtained  for  judgment  aoa 
obttante  veredicto,  the  Court  held  that  this  plea  disclosed  only  a  partial  fiuQure 
of  the  consideration,  to  which  the  bill  was  in  part  applicable,  as  well  as  the 
money ;  that  defendant's  only  remedy  was  by  a  cross  action,  and  made  the 
rule  absolute.f 
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failure  is  matter,  not  of  mere  calculation,  but  of  unliqui- 
dated damages.  (25) 

So,  it  is  no  answer  to  an  action  on  a  bill  or  note,  that 
it  was  given  in  part  payment  for  an  estate  the  plaintiff  was 
to  have  conveyed  to  the  defendant  the  day  it  became  due, 
and  that  the  plaintiff  has  not  conveyed  (26) ; 

At  least,  if  it  was  not  the  plaintiff's  fault  that  he  did  not 
convey.  (26) 

But  it  would  be  an  answer  to  the  action  that  the  defend- 
ant had  a  right  to  rescind  the  contract,  and  had,  in  fact, 
rescinded  it.  (26) 

Nor  is  it  an  answer  to  an  action  on  a  bill  or  note,  that  it 
was  given  for  goods  sold  and  delivered  by  the  plaintiff,  and 


(25)  Moggridge  y.  Jonta^  14  East,  486.  In  an  action  on  a  biU  for  200/. 
by  drawer  against  acceptor,  the  defence  was,  that  the  acceptance  was  given  as 
part  of  the  consideration  for  a  lease  plaintiff  was  to  execute  to  defendant,  and 
which  he  had  refused  to  execute :  by  the  agreement,  plaintiff  agreed  to  let, 
and  defendant  to  take,  for  twenty-one  years,  from  29th  December  next ;  and 
plaintiff,  in  consideration  of  500/.  to  be  paid  by  defendant  by  three  bills, 
agreed  to  execute  the  lease :  defendant  was  let  into  possession  and  gave  the 
bills,  of  which  that  sued  on  was  one.  Lord  EUenborough  held  the  refusal  to 
execute  the  lease  no  answer  to  the  action ;  and  that  the  consideration  had  not 
wholly  fuled,  because  plaintiff  had  been  let  into  possession :  verdict  for  plain- 
tiff. Motion  for  new  trial :  but  the  Court  thought  the  verdict  right,  and  that 
defendant  must  resort  to  his  remedy  upon  the  agreement,  if  plaintiff  persisted 
in  refusing  to  execute  the  lease,    f  And  see  Jon€$  v.  /on««,  6  M.  &  W.  84.t 

(26)  SpilUr  V.  Weiilake,  2  B.  &  Ad.  155.  In  an  action  on  a  note  pay- 
able on  2nd  February,  the  defence  was,  that  it  was  part  of  a  sum  to  be  paid  to 
plaintiff  for  an  equity  of  redemption,  which  he  bargained  to  convey  to  defend- 
ant on  that  day,  and  that  in  consequence  of  a  dispute  between  plaintiff  and  a 
mortgagee  as  to  the  amount  due  on  the  mortgage,  plaintiff  had  apprised 
defendant  he  could  not,  for  the  present,  convey  him  the  legal  estate ;  and  on 
point  reserved  as  to  whether  this  was  a  defence,  Lord  Tenterden  thought  it 
none,  because  as  the  note  was  distinct  from  the  agreement  to  convey  he  con- 
sidered it  was  intended  that  the  note,  at  all  events,  should  be  paid  on 
2nd  February.  Parke,  J.,  thought  it  would  have  been  a  good  defence,  if 
defendant  could  have  recovered  back  his  deposit-money,  had  any  been  paid ; 
bat  on  the  ground  that  the  contract  vras  still  open,  and  that  plaintiff  had 
never  been  told  that  defendant  would  have  been  satisfied  with  a  conveyance 
of  the  equity  of  redemption,  he  concurred  in  refusing  a  rule  for  entering  a 
nonsuit,    f  And  see  Jone$  v.  Jonet,  6  M.  &  W.  84.t 
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that  he  afterwards  wrongfully  took  back  the  goods  from 
the  defendant ;  (27) 

Unless  there  was  an  agreement  to  rescind  the  contract. 

(27) 

Failure  of  consideration  will  be  no  defence,  unless  the 
defendant,  had  he  paid  the  price,  would  have  been  entitled 
to  recover  back  the  whole.  (27) 

So,  it  is  no  answer  to  an  action  on  a  bill  or  note,  that  it 
was  for  an  apprentice  fee,  and  that  the  apprenticeship  had 
been  dissolved  for  misconduct  in  the  master  (28)  ; 

Unless  it  appear  that  the  fee  was  not  to  be  paid,  if  the 
apprenticeship  did  not  continue  till  a  given  period,  and  the 
dissolution  occurred  before  that  period  had  arrived.  (28) 

So  it  is  no  answer  to  an  action  on  a  bill  or  note,  that  it 


(27)  Slephent  y.  fVilkin8(m,2  B.  &  Ad.  320.  Defendant  bought  at  a  sale, 
at  which  plaintiff  was  auctioneer,  a  steam-engine,  utensils,  &c.  for  1641/.  St. ; 
they  were  put  into  his  possession,  and  he  paid  plaintiff  8001.  in  cash,  and 
gave  him  a  note  for  the  balance  at  two  months'  date.  Before  the  note 
became  due,  defendant  gave  plaintiff  notice  that  it  would  not  be  paid,  and  it 
was  dishonoured  accordingly :  plaintiff's  principal  took  forcible  possession  of 
all  defendant  had  bought,  and  sued  defendant  upon  the  note.  littledale,  J., 
thought  the  taking  possession  a  bar,  if  the  possession  were  taken  before  the 
note  was  dishonoured,  otherwise  not.  The  jury  found  for  defendant ;  but  on 
rule  nisi  for  a  new  trial,  and  cause  shown,  the  Court  thought  the  taking  pos- 
session no  bar :  it  did  not  rescind  the  contract ;  defendant  had  in  the  first 
instance  all  he  bargained  for ;  viz.,  the  delivery  of  the  articles,  and  the  subse- 
quent taking  possession,  though  it  gave  defendant  a  right  of  action  for  the 
wrong,  did  not  entitle  him  to  have  the  contract  vacated,  and  the  whole  priee 
returned;  defendant  had  the  property  two  months,  and  might  have  used  it. 

(28)  Orani  v.  Welekman,  16  East,  207.  Payee  against  maker,  on  note 
for  6/.  of  three  years'  standing:  defence,  first,  that  it  was  in  part  for  an 
apprentice  fee,  and  that  the  apprenticeship  was  for  less  than  seven  yean 
secondly,  that  a  year  before  the  action  the  apprentice  was  discharged,  because 
plaintiff  had  enticed  him  to  commit  felony :  Graham,  B.,  overruled  both 
objections :  and  on  motion  for  nonsuit,  the  Comrt  answered  to  the  fint  objec- 
tion, that  the  apprenticeship  was  voidable  only,  not  void ;  and  on  the  second, 
they  inquired  how  the  consideration  for  the  apprentice  was  reserved,  and  it 
appearing  that  it  was  all  to  be  paid  at  the  time  of  the  binding,  but  that  the 
note  was  taken  as  an  indulgence,  they  thought  that  decisive  againct  defend- 
ant ;  and  rule  refused. 

See  Jaekton  v.  Wanciei,  ante,  p.  499 ;  and  Ledger  v.  £w«r,  tmie,  p.  501. 
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was  given  for  an  apprentice  fee  and  that  the  indentures 
were  upon  an  improper  stamp,  if  the  apprentice  has  been 
kept  and  taught  some  time  under  them,  and  could  have 
got  them  properly  stamped ;  for  if  the  premium  had  been 
paid  in  money  a  return  of  it  could  not  have  been  enforced. 
(29) 

*f*  So  it  is  no  answer  to  a  bill  or  note,  payable  at  a  future 
day,  that  it  was  given  for  a  judgment  debt.  (30)  -|- 

The  want  of  consideration,  in  toto  or  in  part,  cannot  be 
infflsted  upon,  if  the  plaintiff,  or  any  intermediate  party 
between  him  and  the  defendant,  took  the  bill  or  note  bona 
fide^  and  upon  a  valid  consideration.  (31) 

(29)  Mann  ▼.  Lenit  10  B.  &  C.  877.  In  an  action  by  the  indorsee  of  a 
faOl  against  the  acceptor,  the  defence  was  that  it  was  accepted  by  defendant 
upon  apprenticing  his  son  to  the  drawer  and  payee,  and  that  the  indentures, 
though  they  stated  the  premium  truly,  were  upon  an  inadequate  stamp.  The 
master  was  to  maintain  the  apprentice,  and  he  did  so  for  five  months,  and 
then  the  apprentice  left  the  service.  It  was  urged  that  there  was  a  total 
failure  of  consideration,  and  as  plaintiff  had  not  shown  he  took  it  bond  fide 
and  for  value  he  stood  in  the  situation  of  the  drawer ;  but  on  case  reserved 
and  time  taken  to  consider,  the  Court  said  that  there  was  not  a  total  failure  of 
consideration ;  had  defendant  paid  the  premium  instead  of  giving  a  bill  for  it 
he  could  not  have  recovered  it  back,  for  the  son  vras  maintained  for  a  time, 
and  the  drawer  might  have  been  compelled  to  continue  the  maintenance  by 
defendant  having  the  indentures  stamped,  and  therefore  had  an  action  been 
brought  by  the  drawer  he  might  have  recovered. 

t(30)  Baker  v.  Walker^  14  M.  &  W.  465.  Payee  against  maker  of  a  note 
payable  three  months  after  date ;  plea,  that  it  was  made  for  a  judgment  of  the 
same  amount  recovered  by  plaintiff  against  defendant,  and  that  there  was  no 
other  consideration.  Upon  demurrer  to  the  replication  the  Court  held  the 
plea  bad,  as  the  note  vras  evidence  of  an  agreement  to  suspend  the  judgment 
till  the  note  vras  due,  which  was  a  sufficient  consideration.  Judgment  for 
plaintiff. 

Though  the  agreement  to  suspend  the  judgment  might  not  be  available  as  an 
answer  to  any  proceeding  upon  it,  yet  it  might  confer  the  right  to  a  cross 
action ;  see  Ford  v.  Beechj  ante,  p.  497,  note  (5).  Or,  though  not  enforceable 
in  any  way  as  against  the  plaintiff,  if  he  did  suspend  the  judgment,  the  execu- 
tion of  the  i^[;reement  would  be  a  good  consideration ;  see  FUkmongen  Com- 
pamf  T.  Boberiaon^  5  M.  &  O.  ISl.f 

(31)  Morriay,  Lee,  B.  R.  Hil.  26  Geo.  III.  In  an  action  by  the  indorsee 
against  the  maker  of  a  note  thirteen  years  old,  the  defendant  obtained  a  rule 
niti  to  set  aside  a  judgment  by  default,  on  an  affidavit  by  a  third  person  that 
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Where  it  has  been  so  takeD,  it  is  no  defence  that  the 
bill  or  note  was  originally  accommodation  paper,  and 
known  so  to  be,  or  taken  by  the  plaintiff  after  maturity. 
(32) 


he  believed  the  defendant  was  swindled  out  of  the  note.  An  affidaiit 
made  on  the  other  side  that  the  plaintiff  took  the  note  band  fide,  and  gaTe  a 
valuable  consideration  for  it ;  and  the  C!ourt  held,  that  however  impfopecly  it 
might  have  been  obtained,  a  third  person,  who  took  it  fairly  and  gave  a  con- 
sideration for  it,  vras  entitled  to  recover,  and  they  discharged  the  rule.  And 
see  Com.  43. ;  1  T.  R.  40;  2  T.  R.  71 ;  2  Atk.  182 ;  BuU.  Nisi  Piins,  274. 
See  also  De  Brai  v.  Forbu,  1  Esp.  117. 

•^RohvMfm  V.  Reynoldt,  2  Q.  B.  196.  To  a  blQ  drawn  and  indoreed  by 
Keegan  to  plaintiffs  on  defendants,  and  accepted  by  them,  plea,  that  Keegaa 
was  a  carrier  in  Dublin,  and  in  the  habit  of  transmitting  goods  by  the  D. 
Steam  Company  to  Liverpool,  where  defendants  also  carried  on  business,  and 
obtaining  bills  of  lading  from  the  Steam  Company,  which  vrere  transleniMe 
by  indorsement,  and  entitled  the  indorsees  to  obtain  the  goods :  that  defend- 
ants were  in  the  habit  of  receiving  these  bills  of  lading,  and  accepting  bills 
drawn  by  Keegan  against  them :  that  Keegan  gave  plaintiffs  a  forged  bill  of 
lading,  indorsed  by  him,  representing  it  to  be  genuine,  and  indorsed  to  them 
the  bill  in  question ;  and  they  brought  them  to  defendants,  who,  believiDg 
the  biQ  of  lading  to  be  genuine,  accepted  this  bill,  and  received  the  biQ  of 
lading,  which  turned  out  to  be  valueless,  whereby  the  conaderation  for 
the  acceptance,  which  they  had  been  induced  under  this  mistake  to  make, 
had  wholly  failed,  and  there  was  no  other  connderation.  Upon  replication 
de  injwrid,  a  verdict  vres  found  for  defendant;  but  the  Court  of  Queen's 
Bench,  after  time  taken  to  consider,  made  a  rule  absolute  to  enio-  judg- 
ment for  plaintiS^  non  obeiante  veredicto  s  and  upon  error,  the  Court  of 
Exchequer  Chamber  held,  that  fraud  on  the  part  of  plaintifh  not  being 
alleged,  and  defendants  relying  solely  on  the  failure  of  the  eonddeniion, 
though  that  might  have  been  a  good  answer  had  plaintiffii  been  the  drawers 
of  the  bill,  yet,  being  indorsers  for  value,  the  failure  or  want  of  consideration 
between  them  and  the  acceptors  constituted  no  defence,  nor  would  tlie  want 
of  consideration  between  the  drawer  and  aeeeptore  be  an  answer,  unless  they 
took  the  bill  with  notice  of  the  vrant  of  consideration,  which  was  not  alleged. 
Judgment  aflirmed^f 

(32)  Smith  V.  Knox,  3  Esp.  46.  In  an  action  by  the  indorsee  of  the 
drawer  of  a  bill  against  the  acceptor,  it  was  urged  in  defence  that  this  was  an 
accommodation  acceptance.  But  Lord  Eldon  said,  "  If  a  person  give  a  bill 
for  a  particular  purpose,  and  that  is  knovni  to  the  party  taking  the  Inll,  as, 
for  example,  to  answer  a  particular  demand,  then  the  party  taking  the  bill 
cannot  apply  it  to  a  different  purpose ;  but  where  a  bill  is  given  under  no 
such  restriction,  but  given  merely  for  the  acconunodation  of  the  drawer  or 
payee,  and  that  is  sent  into  the  world,  it  is  no  answer  to  an  action  broogfat  on 


Ch.  XII.]  of  Consideration.  611 

If  a  banker  be  under  acceptance  for  a  customer  to  an 
amount  beyond  the  cash  balance  in  his  hands,  every  bill  he 
holds  of  that  customer's  bond  fide  he  is  to  be  considered  as 
holding  for  value.  (33) 

And  it  makes  no  difference,  though  he  hold  other  col- 
lateral securities  more  than  sufficient  to  cover  the  excess 
of  his  acceptances.  (33) 

And  it  is  no  ground  for  impeaching  his  right  to  a  bill 
payable  to  such  customer  or  creditor  on  demand,  that  such 
bill  was  one  or  two  years  old  when  he  took  it.  (34). 


that  biU,  that  the  defendant  accepted  it  for  the  accommodation  of  the  drawer^ 
and  that  that  fact  was  known  to  the  holder." 

ChmrU§  V.  MarMden,  I  Tannt.  224.  Indorsees  of  the  drawer  of  a  bill 
against  the  acceptor.  The  defendant  pleaded  that  he  had  accepted  the  biU 
for  the  accommodation  of  the  drawer,  without  any  consideration,  and  that 
after  the  bill  became  due  it  was  indorsed  to  the  plaintiflb,  they  knowing  that 
it  was  an  accommodation  one.  On  special  demurrer  to  the  replication,  the 
argument  turned  on  the  yalidity  of  the  plea ;  and  the  whole  Court  held,  that 
there  being  no  fraud  or  collusion  alleged,  the  plea  was  bad,  and  gave  judg- 
ment for  the  plaintift.  Sed  quare,  f  See  Stem  t.  Yglenoi,  1  C.  M.  &  R. 
565 ;  Sturitvant  y.  Ford^  anie,  p.  162,  n.  (96) ;  Carruihen  ▼.  Wui,  17  L.  J., 
Q.  B.  4,  November  18th,  1847.t 

(33)  Boganquet  t.  Dudnum,  1  Stark.  1.  Plaintiffs  sued  as  indorsees  of  a 
bill,  and  it  was  made  a  question  whether  they  were  holders  for  yalue  :  they 
had  it  from  Clarkson  and  Co.,  for  whom  they  were  bankers,  and  they  took 
this  and  many  other  securities  to  cover  their  advances  and  acceptances :  they 
were  under  acceptances  for  Clarkson  and  Co.  beyond  the  amount  of  the  cash 
balance  in  their  hands ;  and  a  question  being  put  as  to  the  amount  of  the 
acceptances  and  cash  balance,  and  the  value  of  the  other  securities,  Lord 
EUenborough  said  he  should  hold  that,  if  the  acceptances  exceeded  the  cash 
balance,  plaintiflb  held  aU  the  collateral  securities  for  value.  The  inquiry 
was  dropped,  and  plaintifft  had  a  verdict.  See  Bjt  parte  Bloxham,  ante,  p. 
437;  ^Ptrewat  v.  F^ampt&n,  2  C.  M.  &  R.  180;  Simptan  v.  Clarke,  2 
C.  M.  &  R.  342.t 

(34)  Heywood  and  othere  v.  Wateon,  4  Bingh.  496.  In  1824  Moirall 
and  Watson  banked  with  plaintifi.  They  got  leave  from  plaintiff^  to  over- 
draw, and  on  that  account  Morrall  gave  plaintiffs  his  promissory  note,  payable 
to  plaintiffii  on  demand,  for  2000/.,  dated  9th  February,  1824.  On  lOth  Fe- 
bruary, Watson  gave  Morrall  a  note  for  1000/.,  payable  to  Morrsll  or  order  on 
demand.  It  was  given  to  secure  to  Morrall  a  moiety  of  what  he  should  be 
compelled  to  pay,  either  on  his  note  for  2000/.  or  on  the  joint  account  of  him- 
self and  Watson.    Morrall  and  Watson  continued  in  partnership  till  February 
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Affection  is  not  a  sufficient  consideration  for  a  bill  or 
note  (35) ; 

Nor  is  gratitude  (35)  ; 

Nor  an  intention  to  avoid  the  legacy  duty.  (35) 

f  And  it  is  a  good  defence  to  an  action  on  a  bill  or  note, 
that  it  was  made,  accepted,  or  transferred  by  the  defend- 
ant, as  a  gift  to  the  plaintiff.  (36)f 

The  debt  of  a  third  person  is  a  sufficient  consideration 
for  a  bill  or  note,  whether  such  person  be  living  or  dead. 
(37) 

1825,  and  the  balance  from  them  to  plaintifiB  at  that  time  was  13001. 
Morrall  indoraed  to  plainti£h  Watson's  note  for  1000/.,  but  the  time  at  whkh 
it  was  indorsed  did  not  appear.  PUiintiffs  had  it  in  June,  1826,  bat  whether 
they  had  it  before  that  time  did  not  appear.  There  was  nothing  to  show  thai 
plaintifls  knew  under  what  circumstances  Morrall  had  the  note  from  Watson* 
or  that  they  were  apprised  of  the  occasion  upon  which  it  was  given.  Plain- 
tiffs sued  Watson  upon  the  note,  and  a  special  case  having  been  reserved,  it 
was  insisted  that  the  indorsement  by  Morrall  to  plaintiffs  was  evidenUy  a 
trick  by  Morrall  to  compel  Watson  to  pay  1000/.,  the  whole  amoont  of  the 
note,  instead  of  600/.,  his  moiety  of  the  debt  due  from  MorraU  and  Watson 
to  plaintiffs ;  but  the  Court  held,  that  as  there  was  nothing  to  show  that 
plaintiffs  knew  upon  what  occasion  or  for  what  cause  Watson  gave  the  note 
to  Morrall,  plaintiffs  were  entitled  to  the  fiill  amount  of  the  note  from  Watson ; 
and  if  Watson  were  thereby  forced  to  pay  more  than  as  between  MorraU  and 
him  he  ought  to  pay,  that  was  to  be  settled  between  him  and  MoiraU. 

(35)  Holliday  v.  Atkimon^  5  B.  &  C.  501.  In  an  action  on  a  note,  import- 
ing to  be  for  value  received,  by  payee  against  the  executor  of  the  maker, 
it  appeared  that  plaintiff  was  only  nine  years  old  when  the  note  waa  given, 
and  there  was  no  evidence  of  consideration ;  the  jury  were  told  that  proof  of 
consideration  was  not  necessary,  that  many  good  considerations  might  have 
existed,  and  that  affection  towards  the  child,  gratitude  towards  the  frUber,  or 
an  intention  to  avoid  the  legacy  duty,  would  have  sufficed.  On  rule  ntis  for 
new  trial,  and  cause  shown,  the  Court  thought  that  considering  the  child's  age 
at  the  time,  and  that  it  appeared  that  the  testator  was  in  a  state  of  imbecility, 
it  was  a  question  for  the  jury,  whether  the  note  was  given  on  a  legal  consider- 
ation ;  that  neither  gratitude  to  the  father,  or  affection  to  plaintiff,  nor,  as 
they  thought,  an  intention  to  avoid  the  legacy  duty,  would  have  oonstitoted  a 
legal  consideration. 

t  (36)  Per  Lord  Abinger,  C.  B.,  Bnttm  v.  PraieJMt,  1  C.  M.  &  R.  798. 
And  see  Burketi  v.  Ratuom,  2  Coll.  395.t 

(37)  Popplewell  v.  Wiltony  Str.  264.  A.  gave  a  note  to  pay  so  much  to 
B.  for  a  debt  due  from  C.  to  B. ;  and  on  error,  it  was  objected  that  the  debt 
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"I-  At  least,  if  the  remedy  of  the  creditor  against  the  debtor 
or  his  representatives  would  be  defeated,  delayed,  or  preju- 
diced by  receiving  the  bill  or  note.  (38) 

But  the  debt  of  a  person  deceased  without  assets,  who 
has  no  representative,  is  not  a  sufficient  consideration.  (39) 

And,  it  would  seem,  the  bare  debt  of  a  third  person  is  not 
a  sufficient  consideration  for  a  bill  or  note.  (39) 

of  a  third  person  was^  consideratioii ;  bat  the  Court  thought  otherwise,  and 
the  judgment  was  affirmed. 

Ridaut  ▼.  Brittow,  ante,  p.  40,  note  (129).  f  But  in  this  case  the  note 
was  payable  twelve  months  after  date. 

(38)  Sawerby  ▼.  Butcher,  2  C.  &  M.  36fi.  In  an  action  by  payees  against 
the  drawer  of  a  bill,  it  appeared  that  Robert  Batcher  having  sold  a  cargo  of 
ooah  to  W.  Devey,  for  plaintiffs,  drew  a  biU  on  Devey  for  the  price,  which 
Devey  refused  to  accept,  as  being  at  too  short  a  date.  Robert  Batcher  there- 
upon directed  plaintiffs'  clerk  to  draw  a  bill  at  the  proper  date,  but  before  it 
was  brought  to  him  left  his  business,  and  defendant  came  to  attend  to  it  in 
his  absence.  Defendant  was  asked  if  he  had  any  objection  to  sign  the  bill,  as 
his  brother  was  not  there  and  it  would  be  a  convenience  tp  plaintifl^.  This 
he  did,  though  he  had  nothing  to  do  with  the  sale  of  the  coals  in  his  own 
name.  Lord  Denman,  C.  1.,  thought  that  there  was  sufficient  consideration ; 
and  after  argument  on  a  rule  nisi  to  enter  a  verdict  for  defendant,  the  Court 
held,  that  as  plaintiffs  on  the  return  of  the  first  biU  had  a  right  to  sue  Robert 
Butcher,  but  preferred  having  another  biU,  there  was  a  detriment  to  them  by 
receiving  the  second  as  a  substitute  for  the  first  bill,  and  discharged  the  rule. 

See  also  Cook  v.  Long,  Car.  &  M.  510.  From  the  report  it  does  not 
appear  whether  the  note  was  payable  at  a  future  day,  or  whether  it  was 
taken  on  account,  or  in  satisfaction  of  the  debt. 

(39)  SerU  v.  Waierwortk,  4  M.  &  W.  9.  Payee  against  maker  of  a  note 
for  24/.  1«.  4d.,  payable  twelve  months  after  date.  Plea,  that  J.  Waterworth 
at  the  time  of  his  death  was  indebted  to  plaintiff  in  24/.  It.  4</.,  and  after  his 
death  plaintiff  applied  to  defendant  for  payment  thereof;  whereupon,  at  phdn- 
tififs  request,  defendant  made  the  note  for  and  in  respect  of  the  said  debt,  and 
for  DO  other  consideration  whatever :  that  J.  Waterworth  died  intestate,  and 
BO  administration  had  been  granted  of  his  effects,  nor  was  there  any  person 
liable  to  pay  the  debt,  and  that  there  never  was  any  consideration  for  the  note, 
except  as  aforesaid.  An  issue  upon  this  plea  having  been  found  for  defendant, 
the  Court  of  Exchequer  gave  judgment  for  plaintiff  non  obttanie  tferedieto,  on 
the  ground  that  by  accepting  the  note  plaintiff  tied  up  his  hands  against  de- 
fendant in  the  event  of  her  taking  out  administration  within  the  year,  which, 
according  to  Ridoui  v.  Bristow,  was  a  sufficient  consideration,  and  that  the 
plea  ought  to  have  negatived  every  possible  consideration.  Upon  error,  how- 
ever {Nelion  V.  Serie,  4  M.  &  W.  795),  this  judgment  was  reversed;  the 
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If  a  bill  or  note  be  given  to  a  third  person  to  pay  Uie 
creditors  of  the  person  giving  it,  the  undertaking  of  the 
former  to  pay  them  the  amount,  when  received  by  him,  is 
a  suiBcient  consideration.  (40)-t* 

So  an  apprentice  fee  is  a  good  consideration,  though  the 
apprenticeship  be  for  less  than  seven  years.  (41 ) 

A  debt  barred  either  by  (42)  the  Statute  of  Limitations, 
by  a  (43)  bankruptcy  and  certificate,  or  by  a  compositicMi, 
is  a  good  consideration. 

And  so  is  a  debt  barred  by  a  discharge  under  an  insol- 
vent act  (44)  ;  *f  but  a  person  discharged  under  the  statute 
7  Geo,  IV,  c.  67,  or  1  &  2  Vict.  c.  110(45),  may  plead 
his  discharge  as  a  defence. 

Court  obserring  thtt  they  did  not  interfere  with  the  law  laid  down  hy  the 
Court  of  Exchequer,  which  had  acted  on  Bidaut  ▼.  Britiow,  as  the  frets  of 
that  case  were  not  applicable,  inasmuch  as  the  defendant  was  the  wife  and 
administratrix  of  the  debtor ;  and  the  question  arose  on  non  assumpcit,  both 
in  that  case  and  in  Poppieweli  ▼.  WUmm,  and  moreover  they  had  erroneooaly 
supposed,  in  consequence  of  the  omission  in  copying  the  pleadings  on  the 
argument  in  the  Court  below,  that  every  other  consideraticm  was  not 
negatived. 

(40)  Cole  V.  CrtuwU,  11  Ad.  &  E.  661.t 

(41)  See  OrmU  v.  Wtkkmam,  ante,  p.  508. 

(42)  Vide  Lord  Baym.  389;  6  Mod.  309;  Burr.  2(>30;  Blackst.  703; 
Cowp.  290. 

(43)  TViMinmi  v.  Fmtom,  Cowp.  544 ;  Birek  v.  Skarlmu^  I  T.  R.  715 ; 
Cowp.  290 ;  f  Kiripatriek  v.  Tatttnail,  13  M.  &  W.  766 ;  and  see  5  ft  6 
TkX,  c.  122,  s.  43 ;  but  see  sect.  40,  poet,  note  (53) ;  JZose  t.  JITmii,  I  Bmg. 
N.  C.  357.t 

(44)  Sweme  v.  8Urp,  4  Bing.  37 ;  Wilean  v.  Ken^,  3  M.  ft  S.  595, /sr 
Lord  EUenbonmgh. 

t(45)  By  1  ft  2  Yiet.  c.  100,  s.  91,  after  any  penon  shaB  have  beoomc 
entitled  to  the  benefit  of  that  act  by  any  adjudication  under  it,  no  writ  of /in* 
fteiee  or  elegit  shall  issue  on  any  judgment  obtained  against  such  prisoner 
fior  any  debt  or  sum  of  money,  with  respect  to  which  such  person  shall  have 
so  become  entitled,  nor  in  any  action  upon  any  new  contract  or  security  lor 
payment  thereof,  except  upon  the  judgment  entered  up  agunst  soch  prisoner 
according  to  that  act ;  and  that  if  any  suit  or  action  shall  be  brought,  or  any 
eeire  feeiee  be  issued  against  any  such  person,  his  heirs,  executors,  or  adari- 
nistrators,  for  any  such  debt  or  sum  of  money,  or  upon  any  new  oontraet  or 
security  for  payment  thereof,  or  upon  any  judgment  obtained  against,  or  any 
statute  or  reoognizaace  acknowledged  by  such  person  for  the  same,  except  at 
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Even  though  the  bill  or  note  be  given  upon  an  additional 
oonsideration,  as  of  forbearance  to  sue  a  surety  for  the 
original  debt  (46),  or  of  the  opposing  creditor  consenting 
to  the  discharge  of  the  debtor  who  has  been  remanded. 
(47) 

But  such  a  bill  or  note  is  not  made  void,  and  therefore 
if  it  be  in  part  for  the  old  debt,  and  in  part  for  a  fresh  debt, 
it  may  be  enforced  for  the  latter.  (48) 

ftCoresaid,  it  shall  be  lawful  for  such  person,  his  heirs,  executors,  or  adminis- 
tntor*»  to  plead  generally  that  such  person  was  duly  discharged  according  to 
this  act  by  the  order  of  a^udioation  made  in  that  behalf,  and  that  such  order 
remains  in  foree,  without  pleading  any  other  matter  specially.  The  provision 
in  7  Geo.  IV.  c.  57,  s.  61,  was  similar.  And  see  AMkley  v.  KUUckf  5  M.  & 
W.  509. 

(46)  B9m9  V.  WUiUmi,  1  C.  &  M.  30.  Defendant,  and  Edwards  as  his 
surety,  gave  a  note  for  the  price  of  some  sheep.  Defendant  was  afterwards 
discharged  under  7  Geo.  IV.  c.  57,  from  the  debt,  but  subsequently,  to  preyent 
proceedings  against  Edwards,  gave  a  fresh  note  for  the  amount  of  the  old  note, 
with  interest  and  charges.  In  an  action  on  the  fresh  note,  defendant  pleaded 
his  discharge,  and  on  the  trial  plaintiff  was  nonsuited.  Upon  motion  for  a 
rule  nisi  to  enter  a  verdict  pursuant  to  leave  reserved,  the  Court  held,  that  the 
security  having  been  given  for  the  old  debt,  no  action  could  be  maintained  on 
it  under  the  statute,  notwithstanding  the  additional  consideration  of  forbear. 
anoe  to  sue  Edwards,  and  refused  a  rule. 

(47)  AsU9^  V.  KilUek,  5  M.  &  W.  509.  To  an  action  by  drawer  against 
acceptor  of  a  biU  for  25/. ;  plea,  that  being  indebted  to  E.  and  M.  in  69/., 
defendant  was  ordered  to  be  discharged,  under  the  Insolvent  Act,  7  Geo.  IV. 
c.  57,  after  he  should  have  been  in  prison  six  months ;  and  that  time  having 
elapsed,  he  was  discharged  as  to  the  debt  to  E.  and  M.,  and  that  he,  after  he 
was  ordered  to  be  discharged  and  whilst  he  was  in  custody,  gave  this  bill  to 
plaintiff,  as  attorney  for  E.  and  M.,  to  secure  payment  to  them  of  part  of 
their  debt.  Replication,  admitting  the  order,  </«  n^urii  abaque  reHduQ 
^9u$«.  Upon  the  trial,  it  i4>peared  that  E.  and  M.  were  defendant's  opposing 
creditors,  and  detained  him  under  the  order  stated  in  the  plea,  and  plaintiff 
eame  to  defendant  in  prison  and  offered  to  discharge  him  at  once  on  his  giving 
this  IhU  and  an  I  0  U  for  the  costs  in  the  action ;  whereupon  defendant  gave 
it  and  an  I  O  U  for  3/.  5f.,  and  E.  and  M.  discharged  him.  It  was  argued 
that  the  r^nission  of  the  rest  of  the  iminisonment  was  a  fresh  consideration, 
but  the  Court  said,  that  both  debt  and  coats  being  due  to  E.  and  M.,  this 
was  a  new  security  for  the  old  debt,  which  was  defeated  by  the  express  terms 
of  the  statute. 

(48)  Skterman  v.  Tkomjuom,  11  Ad.  &  E.  1027.  Drawer  against  acceptor 
on  a  bill  for  1 7/. ;  plea,  defendant's  discharge,  under  7  Geo.  IV.  c.  57,  from  a 
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A  debt  due  to  an  attorney  for  fees,  charges,  and  dis- 
bursements is  a  good  consideration  for  a  bill  or  note, 
though  no  signed  bill  has  been  delivered  pursuant  to  the 
statute.  (49)f 

Illegality  in  the  consideration^  either  wholly  or  in  part,  is 
another  ground  of  defence. 

Thus  the  consideration  of  (50)  "f  abandoning  a  fiat  in 
bankruptcy,  f  (51)  signing  a  bankrupt's  certificate,  (52) 
withdrawing  a  petition  against  it,  "f  (53)  forbearing  op- 
position, or  assenting  to  the  allowance  or  confirmation 

bill  due  to  plaintiff  for  11/.  14f.  6J.|  and  that  this  bill  was  afterwards  ghren  for 
that  debt  and  interest,  and  6/.  10«.  for  goods  then  sold  and  delirered.  Upon 
special  demurrer,  the  Court  held  that  the  Statute,  s.  61,  had  not  made  the 
security  void,  and  therefore  the  bill  was  perfectly  good  as  to  the  6/.  lOf.,  and 
the  plea  should  have  been  pleaded  only  to  the  rest  of  it;  whereas  being 
pleaded  to  the  whole,  it  was  bad.  Judgment  for  plaintiff.  And  see  Dttme  r. 
Knoti,  7  M.  &  W.  143. 

(49)  J^ty9  ▼.  Evtm$,  14  M.  &  W.  210. 

(50)  Dami  y.  Holding,  1  M  &  W.  159.  Plea  to  action  by  drawer  against 
acceptor,  that  the  bill  was  given  upon  an  agreement  between  plaintiff  and  defend- 
ant without  the  consent  of  the  other  creditors,  that  plaintiff  should  abandon 
a  fiat  which  be  had  just  before  issued  against  defendant.  Upon  demurrer,  the 
Court  gave  judgment  for  defendant,  obsenring  that  if  it  was  not  a  case  within 
6  Geo.  IV.  c.  16,  s.  8,  the  agreement  was  illegal,  as  an  abuse  of  a  procesa 
which  the  party  sues  not  fw  the  benefit  of  himself  only,  but  also  of  the  other 

creditors.t 

(51)  Summer  ▼.  Brady,  1  H.  Bl.  647. 

(52)  By  6  Geo.  IV.  c.  16,  s.  125,  any  contract  or  secmity  made  or  given 
by  any  bankrupt,  or  other  person,  unto  or  in  trust  for  any  creditor,  or  for 
securing  the  payment  of  any  money  due  by  such  bankrupt  at  his  bankroptcy* 
as  a  consideration,  or  with  intent  to  persuade  such  creditor  to  consent  to  or 
sign  such  certificate,  shall  be  void,  and  the  money  thereby  secured  or  agreed 
to  be  paid  shall  not  be  recoverable.  And  see  iSM/A  v.  Bromiey,  2  DougL  696 ; 
fHankey  v.  Cabb,  1  Q.  B.  490. 

(53)  5  &  6  Vict.  c.  122,  s.  40.  Any  contract  or  security  made  or  given 
by  any  bankrupt  or  other  person  unto  or  in  trust  for  any  creditor,  or  for 
securing  the  payment  of  any  money  due  by  such  bankrupt  at  his  bank- 
ruptcy, as  a  consideration,  or  with  intent  to  persuade  such  creditor  to  forbear 
opposing  or  to  consent  to  the  allowance  or  confirmation  of  such  certificate,  shall 
be  void,  and  the  money  received  or  agreed  to  be  paid  shall  not  be  recover- 
able, and  the  party  sued  on  such  contract  or  security  may  plead  the  general 
issue,  and  give  this  act  and  the  special  matter  in  evidence.  And  see  on  this, 
Wtekt  V.  Argent,  16  M.  &  W.  817.t 
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of  the  certificatesf  or  (54)  joining  in  the  acceptance  of 
a  composition,  is  illegal. 

It  is  a  good  defence  to  an  action  on  a  biU  or  note,  that  it 
was  given  as  a  composition  with  creditors,  and  that  before 
plaintiff  would  accede  to  the  composition,  he  insisted  upon 
receiving,  and  did  receive,  without  the  knowledge  of  the 
other  creditors,  something  additional,  to  the  amount  of  the 
composition  (55) ; 

*f- Although  that  something  additional  be  a  security  which 
he  has  never  attempted  to  enforce.  (56)'f 

And  it  will  make  no  difference  that  plaintiff  had  the  goods 
or  money,  &c.  in  addition  from  a  third  person  (55)  (56)  ; 

(54)  SpwrrtU  y.  SjpaUr,  1  Atk.  105  ;  Gtekikoti  y.  Betmett,  2  T.  R.  763 ; 
Jaekton  y.  Lomoi,  4  T.  R.  166 ;  Cooling  y.  Noye,  6  T.  R.  263  ;  fBradthtna 
Y.  Bradikaw,  9  M.  &  W.  29  ;  Gibton  Y.  Bruce,  5  M.  &  6r.  399.t 

(55)  Knight  y.  Hunt,  5  Bingh.  432.  Wm.  Watoon  owed  plaintiff  300/. 
and  proposed  to  compound  with  hia  creditors  for  10«.  in  the  pound :  plaintiff 
refused  to  accede  to  the  proposition,  upon  which  Watson's  hrother  agreed  to 
supply  plaintiff  with  coals  to  the  amount  of  150/.  at  his  own  cost,  if  plaintiff 
would  sign  the  composition ;  plaintiff  consented,  and  signed  an  agreement 
"  to  take  10#.  in  the  pound,  to  be  paid  with  the  other  creditors."  Plaintiff 
was  the  last  creditor  who  signed ;  but  the  arrangement  about  the  coals  was 
not  known  to  the  other  creditors.  The  coals  were  supplied,  and  a  note  for 
the  composition  given ;  and  an  action  being  brought  upon  the  note,  Litiledale, 
J.,  thought  the  bargain  as  to  the  coals  a  firaud  upon  the  other  creditors,  and 
that,  as  plaintiff  got  by  the  coals  as  much  as  the  other  creditors  got  by  the 
composition,  he  was  not  entitled  to  rccoYer  upon  the  note,  and  under  his 
direction  the  jury  found  for  the  defendant.  On  motion  for  a  new  trial,  the 
Court  of  Common  Pleas  thought  his  direction  right,  and  as  plaintiff  had  his 
10«.  in  the  pound  in  coals,  they  thought  he  ought  not  to  have  it  again  in 
money.  It  was  not  a  gratuitous  gift  after  the  composition  was  paid,  but  a 
stipulation  before  the  composition  was  agreed  upon.    Rule  refused. 

t(56)  Howden  v.  Haigh  et  a/.,  11  Ad.  &  E.  1033.  To  a  note  for  77/.  6«.  Zd., 
payable  to  plaintiff;  plea,  that  plaintiff  and  defendants'  other  creditors  agreed 
with  defendants  to  accept  5«.  in  the  pound  by  defendants'  notes  at  two 
months,  and  the  remaining  15«.  by  defendants'  ovm  notes  by  three  instal- 
ments, upon  which  footing  plaintiff  and  the  other  creditors  executed  an 
agreement  under  seal ;  but  that  before  this  agreement  was  executed,  it  was 
agreed  between  plaintiff  and  defendants,  without  the  knowledge  of  the  other 
creditors,  that  defendants  should  indorse  to  plaintiff  a  bill  drawn  by  them 
on,  and  accepted  by  third  persons,  for  76/.  ]2«.,  in  order  to  give  plaintiff  a 
fraudulent  preference  beyond  the  other  creditors,  and  induce  plaintiff  to 
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Or  that  (daintiff  was  the  itibt  person  who  acceded  to  the 
composition.  (57) 

So  it  is  an  answer  to  an  action  on  a  bill  or  note,  that 
the  plaintiff  had  a  demand  upon  other  bills  or  notes  from  the 
defendant,  and  took  4  composition  upon  them  from  hkn ; 
if  the  plaintiff  held  and  had  a  demand  open  all  the  bills 
or  notes  at  the  time  he  agreed  to  take  the  oomposition, 
or  that  fact  were  unknown  to  the  other  erediUxB;  for,  if 
he  take  a  composition,  he  must  take  it  upon  the  whole  of 
his  demand ;  or  apprise  the  oth^  creditors  if  he  do  not : 
he  is  not  to  take  a  composition  upon  part^  and  continoe  a 
creditor  for  the  whole  of  the  residue  of  the  debt.  (57) 

Where  however  a  creditor  has  joined  in  a  deed  of  com* 
position,  it  is  (58)  not  ilk^^al  to  obtain  the  security  of  a  third 
person  for  such  composition. 

And  therefore  a  bill  given  by  a  third  person,  as  sudi 
security,  is  good  (58) ; 

Though  such  creditor's  composition  be  thereby  secured 
to  be  paid  at  an  (58)  earfier  f&nod  than  that  of  the  other 
creditors. 

execute  the  agreement.  That  the  bill  was  therenpon  indoned,  and  these 
notes  given.  Replication,  that  the  bill  had  not  been  paid,  although  it  was 
overdue,  and  plaintiff  had  not  enforced  or  obtained  payment  of  it.  Upon 
demurrer  to  this,  the  Court  held,  that  not  only  was  the  billi  but  also  the 
notes,  and  every  part  of  the  transaction  were  vitiated  by  this  fraud,  and 
rendered  illegal.  Judgment  for  defendants.  And  see  Hortom  ▼.  Bdej^,  11 
M.  &  W.  492.t 

(57)  J3n7/ai  ▼.  Hugket,  5  Bingh.  460.  Plaintifl^  held  two  bills  drawn  by 
defendant,  the  one  for  400/.  due  4th  May,  1826,  and  the  other  for  1561.  On 
10th  May  he  signed  a  composition  deed  between  defendant  and  his  cnditois, 
which  contained  a  release  for  the  bill  of  156/.,  but  he  did  not  notice  the  bill 
for  400/.,  nor  were  the  creditors  apprised  of  it ;  he  afterwaids  sued  defendant 
upon  the  bill  for  400/.,  and  defendant  relied  on  the  composition  deed  as  a 
defence.  Best,  C.  J.,  thought  it  vras  a  fraud  upon  the  other  crediton  to  sign 
only  upon  one  bill,  when  he  had  a  demand  upon  two,  without  apprising  the 
other  creditors  that  that  vras  the  case,  and  he  nonsuited  the  plaintiff.  On  a 
rule  to  show  cause  why  the  nonsuit  should  not  be  set  aside,  the  Comt 
(Gaselee,  J.,  differing)  held  the  nonsuit  right,  and  discharged  the  rule. 

(58)  Feise  v.  Randall,  6  T.  R.  146 ;  f  Tuck  v.  Tb^ile,  9  B.  &  C. 
437.t 
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Bat,  to  stipulate  privately  for  such  additional  security 
before  joining  in  the  acceptance  of  the  composition,  is  a 
(59)  fraud  on  the  other  creditors. 

And  if  there  be  a  private  stipulation  for  more  than  the 
composition-money  from  a  third  person,  and  the  third 
person  pay  the  money,  he  cannot  recover  upon  any  bill  or 
note  the  debtor  may  give  him  for  reimbursement  (60) ; 

Though  the  creditor  were  induced  originally  to  trust  the 
debtor  upon  a  representation  by  such  third  person  of  his 
(the  third  person^s)  responsibility  (60)  ; 

And  refused,  on  the  ground  of  that  representation,  to 
consent  to  the  composition  without  such  stipulation.  (60) 

If  the  creditor  of  a  bankrupt  be  also  an  acting  com- 
missioner under  his  commission,  and  take  a  bill  or  note  for 
his  debt  whilst  the  commission  is  in  progress,  he  cannot 
enforce  payment  of  such  bill  or  note  (61)  ; 

Especially,  if  he  afterwards  signed  the  bankrupt's  certi- 
ficate as  such  commissioner  (61) ; 

Though  he  did  not  prove  his  debt  under  the  conmiis- 
sion.  (61) 

(59)  L€ie$9ier  v.  Bomb,  4  £a$t,  372. 

(60)  JBtyani  y.  Christie,  1  Stark.  329.  Bach  trusted  Cbriatie  to  the 
amount  of  332/.,  on  a  representation  by  Bryant  of  Christie's  responsibility. 
Christie  became  embarrassed,  and  offered  to  compound  with  his  creditors  at 
lOf.  in  the  pound.  Bach  considered  himself  g;uaraDtied  by  Bryant,  and 
therefore  refused  to  sign  the  composition  deed  unless  Bryant  would  promise 
him  the  remainder  of  his  debt.  Bryant  promised  accordin^y,  and  Bach 
signed  the  deed  which  released  Christie.  The  composition  was  paid,  and 
Bryant  paid  the  difference.  Christie  accepted  bills  to  reimburse  Bryant,  and 
Bryant  sued  thereon.  But  Lord  EUenborough  considered  this  as  a  circuitous 
mode  of  securing  Bach  the  fuU  amount  of  his  debt,  and  a  fraud  upon  the 
creditors  at  large ;  and  he  nonsuited  the  plaintiff. 

(61)  Haywood  v.  Chambers,  5  B.  &  Aid.  753;  1  Dow.  &  Ry.  411.  In  an 
action  by  payee  of  a  note  against  the  maker,  it  appeared  that  defendant  had 
been  a  bankriipt  and  obtained  his  certificate ;  that  the  note  was  given  to  plain- 
tiff, between  the  second  and  third  meetings,  for  a  debt  due  before  the  bank- 
ruptcy ;  that  plaintiff  was  one  of  the  acting  commissioners  under  defendant's 
commission ;  that  he  did  not  jurove  his  debt  under  the  commission,  but  that 
after  he  had  received  the  note  he  signed  the  defendant's  certificate  as  one  of 
the  commissioners.    Abbott,  C.  J.,  thought  defendant  not  a  free  agent  when 
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f  So  a  bill  or  note  given  for  his  debt  to  the  petitioDing 
creditor  and  assignee  of  a  bankrupt,  after  the  fiat  and  before 
the  certificate,  is  void.  (62)  f 

Past  (63)  seduction  is  a  good  consideration^-f  (64)  it  has 
been  said ;  -|-  future  (65)  prostitution  is  an  illegal  one. 

A  note  given  to  parish  officers  for  a  sum  certain,  to 
defray  the  future  expenses  of  a  bastard  child,  is  (66) 
illegal,  the  officers  being  authorized  by  law  to  take  an 
indemnity  only. 

Dropping  (67)  a  criminal  prosecution,  or  suppressing 
evidence  thereon,  is  an  illegal  consideration ;  but,  where 
a  person  has  been  convicted  of  a  misdemeanour,  and  the 
Court  ofler  that  if  he  will  pay  a  certain  sum  for  the 
expenses  of  the  prosecution,  the  sentence  shall  be  for  a 
shorter  period  of  imprisonment  than  it  otherwise  would  be, 
a  note  given  by  him  for  such  sum  is  (68),  as  far  as  respects 
the  consideration,  unobjectionable. 

And  where  there  are  both  civil  and  criminal  proceedings, 
an  agreement  to  compound  the  civil  proceedings  and  to 
take  a  given  sum  for  costs,  and  that  defendant  shall  give  a 

he  gave  the  note,  and  nonsuited  plaintiff.  And  on  motion  to  enter  a  verdict 
for  plaintiff,  the  Court  said,  *'  A  security  to  induce  a  oommisaioaer  to  sign  a 
bankrupt's  certificate  would  be  cleaiiy  void,  and  it  was  against  pahHc  policy 
to  allow  anything  which  led  to  that  result.  A  commissioner  has  an  important 
public  duty  to  perform,  and  this  would  have  a  tendency  to  vrarp  his  conduct 
in  the  discharge  of  it ;  and  in  giving  a  security  under  such  circumstances,  the 
bankrupt  could  not  be  deemed  a  free  agent."    Rule  refused. 

t  (62)  Rote  V.  Main,  1  Bing.  N.  C.  357.t 

(63)  Annandaie  v.  HerrU,  2  P.  Wms.  432 ;  Cray  t.  Rooie,  Forrest,  153 ; 
T\umer  v.  Vaughan,  2  Wils.  339. 

t(64)  It  would  seem  to  be  no  consideration  at  aU.  See  Bmhotoii/ t.  itMrr, 
8  Q.  B.  483;  and  see  HoUiday  v.  Atkmwn,  ante,  p.  512,  note  (35) ;  Serie  v, 
Waterw&rth,  ante,  p.  513,  note  ('39).t 

(65)  Walker  v.  Parkins,  3  Burr.  1568. 

(66)  CaU  V.  Gower,  6  East,  110.  But  see  now  7  &  8  Vict.  c.  101,  8  &  9 
Vict.  c.  10. 

(67)  3  P.  Wms.  279 ;  C^llim  v.  Blantem,  2  Wils.  341 ;  fKeir  t.Xmm*, 
6  Q.  B.  308.    And  see  Coppoek  v.  Bower,  4  M.  &  W.  361. f 

(68)  Beely  v.  Wrngfleld,  11  East,  46 ;  fKirk  v.  Strieiwood,  4  B.  &  Ad. 
421 ;  but  see  Keir  v.  Leeman.f 


Ch.  XII.]  of  ConsideraHan.  621 

bill  for  the  amount,  will  not  make  the  bill  illegal,  if  the 
criminal  costs  do  not  appear  to  have  been  included,  and  it 
be  no  part  of  the  bargain  that  the  criminal  proceedings 
shall  be  abandoned.  (69) 

So,  the  release  by  an  excise  officer  of  a  person  appre- 
hended for  penalties  under  the  excise  laws,  is  a  (70)  suffi- 
cient consideration  for  a  note  given,  with  the  approbation 
of  the  commissioners,  for  the  amount  of  such  penalties. 

Or  if  an  officer  who  has  a  warrant  to  levy  excise  penalties 
take  a  note  for  the  amount,  though  such  a  transaction 
ought  to  be  looked  upon  with  extreme  jealousy,  yet,  if 
there  have  been  no  extortion  in  the  officer,  nor  other  im- 
proper conduct,  the  consideration  will  be  unobjectionable, 
and  the  note  valid.  (71) 

Especially,  if  the  commissioners  afterwards  approve  of 
what  has  been  done.  (71) 


(69)  Harding  t.  Cooper,  1  Stark.  467.  In  an  action  against  the  acceptor 
of  a  bOl,  it  appeared  that  plaintifib  had  sned  the  drawer  and  taken  out  a  com- 
mission of  bankruptcy  against  him,  and,  on  his  having  obtained  his  discharge 
as  an  insolvent,  had  indicted  him  for  fraud  in  obtaining  it.  They  then  came 
to  an  agreement  that  plaintiffs  should  have  2t,  6J.  in  the  pound  for  their 
debt,  220/.  for  costs,  vrithout  taxation,  and  that  the  commission  should  be  su- 
perseded ;  and  defendant  gave  his  acceptance  for  the  amount.  Plaintiffs  after- 
wards consented  that  the  indictment  should  be  quashed.  It  was  urged  that 
this  was  an  illegal  consideration ;  and  Lord  Ellenborough  said,  "Astipulation 
to  drop  the  prosecution  would,  without  doubt,  have  been  illegal ;  but,  if  the 
civil  rights  only  were  compounded,  and  plaintiffs  chose  afterwards  to  forego 
the  prosecution,  the  transaction  was  not  illegal.''  And  there  being  no  evidence 
that  the  costs  of  the  prosecution  were  mentioned  during  the  negotiation,  or 
included  in  the  220/.,  or  that  there  was  any  stipulation  for  dropping  the 
prosecution,  plaintiffs  had  a  verdict. 

(70)  PUkingion  v.  Grem,  2  Bos.  &  Pull.  151. 

(71)  Sugart  v.  Brinkworih,  4  Campb.  46.  Defendant  was  convicted  in 
excise  penalties  to  the  amount  of  340/.,  and  plaintiff,  a  supervisor,  had  a 
warrant  to  levy  the  amount.  Plaintiff  took  defendant's  note  at  two  months 
for  that  sum ;  and  though  he  had  no  previous  authority  from  the  commis- 
sioners to  take  it,  they  approved  of  it  when  they  knew  it.  In  an  action  upon 
the  note  it  was  urged,  that  there  might  be  great  abuses  if  the  taking  a  note 
for  penalties  were  allowed.  And  Lord  Ellenborough  said,  **  If  there  were  any 
reason  to  think  the  law  had  been  abused  by  plaintiff,  he  would  not  be  allowed 
to  enforce  payment;  that  such  a  transaction  was  to  be  looked  to  with 
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A  (71)  recommendation  to  an  office  in  the  kii^'^s  house- 
hold, though  of  a  private  nature,  and  not  within  the  statute 
of  the  5th  and  6th  Edw.  III. ;  a  (72)  smuj^ling,  an  (73) 

extreme  jealousy ;  but  that  here  plaintiff  appeared  to  have  acted  with  perfect 
good  faith ;  and  defendant,  to  whom  indulgence  had  been  extended,  was  not 
to  criminate  his  benefactor  when  nothing  wrong  had  been  done."  Verdict  for 
plaintiff. 

(71)  Harrington  v.  D%  ChaUtl,  Bro.  C.  C.  114. 

(72)  Guichard  t.  Roberts,  Blackst.  445 ;  Banks  y.  ChlwaU,  cit.  3  T.  R.  81. 

(73)  12  Anne,  st.  2,  c.  16,  it  is  enacted, ''  that  no  person  or  persons  what- 
soever, upon  any  contract,  take  directly  or  indirectly,  for  loan  of  any  moneys, 
wares,  merchandise,  or  other  commodities  whatsoever,  above  the  value  of  5/., 
for  the  forbearance  of  100/.  for  a  year,  and  so  alter  that  ntte  for  a  greater  or 
lesser  sum,  or  for  a  longer  or  shorter  time ;  and  that  all  bonds,  contracts,  and 
assurances  whatsoever,  made  after  the  time  aforesaid,  for  payment  of  any 
principal,  or  money  to  be  lent,  or  covenanted  to  be  performed  upon,  or  for 
any  usury,  whereupon  or  whereby  there  shaU  be  reserved  or  taken  above  the 
rate  of  5/.  in  the  hundred,  as  aforesaid,  shall  be  utterly  void." 

fBy  statute  2  &  3  Vict.  c.  37,  s.  1  (29  July,  1839),  extending  the  pro- 
visions of  3  &  4  Will.  IV.  c.  98,  s.  7,  and  7  WiU.  IV.  &  1  Vict  c.  80,  it  is 
provided  that,  "  no  biU  of  exchange  or  promissory  note  made  payable  at  or 
within  twelve  months  after  the  date  thereof,  or  not  having  more  than  tvrelve 
months  to  run,  nor  any  contract  for  the  loan  or  forbearance  of  money  above 
the  sum  of  10/.  sterling,  shall,  by  reason  of  any  interest  taken  thereon  or 
secured  thereby,  or  any  agreement  to  pay  or  receive,  or  allow  interest  in  dis- 
counting, negotiating,  or  transferring  any  such  bill  of  exchange  or  promisaoiy 
note  be  void,  nor  shall  the  liability  of  any  party  to  any  such  biU  of  exchange 
or  promissory  note,  nor  the  liability  of  any  person  borrowing  any  sum  of 
money  as  aforesaid  be  affected  by  reason  of  any  statute  or  law  in  force  for  the 
prevention  of  usury;  nor  shall  any  person  or  persons,  or  body  ooiporate, 
drawing,  accepting,  indorsing,  or  signing  any  such  bill  or  note,  or  lending  or 
advancing,  or  forbearing  any  money  as  aforesaid,  or  taking  more  than  the 
present  rate  of  legal  interest  in  Great  Britain  and  Ireland  respectively  for  the 
loan  or  forbearance  of  money  as  aforesaid,  be  subject  to  any  penalties  under 
any  statute  or  law  relating  to  usury,  or  any  other  penalty  or  forfeiture,  any- 
thing in  any  law  or  statute  relating  to  usury,  or  any  other  law  whatsoever  in 
force  in  any  part  of  the  United  Kingdom  to  the  contrary  notvrithstanding : 
Provided  always,  that  nothing  herein  contained  shall  extend  to  the  loan  or 
forbearance  of  any  money  upon  security  of  any  lands,  tenements,  or  heredita- 
ments, or  any  estate  or  interest  therein."  The  operation  of  this  statute  has 
been  continued  from  time  to  time  to  Ist  January,  1851,  by  3  &  4  Vict.  c.  83, 
4  &  5  Vict.  c.  54,  6  &  7  Vict.  c.  45,  8  &  9  Vict.  c.  102.  Upon  the  operatioa 
of  this  proviso,  see  Berrington  v.  Collia,  5  Bing.  N.  C.  332 ;  Dq9  d,  HaM§k- 
ton  V.  King,  11  M.  &  W.  333 ;  Bell  v.  CoUmatiy  2  C.  B.  268.t 
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usurious^  or  a  (74)  stock-jobbing  contract ;  a  wager  upon 
the  future  amount  of  any  branch  of  the  (7o)  public  re- 
venue ;  or  selling  spirituous  liquors  in  small  quantities,  con- 
trary to  24  Qeo.  II.  c.  40,  s.  12,  is  an  illegal  consideration. 
(76) 

So,  money  lost  by  gaming,  (except  (77)  in  some  part  of  a 
royal  palace  in  which  the  king  is  then  actually  resident,  the 
freehold  and  inheritance  of  which  part  is  in  the  crown,  and 
which  is  not  in  lease) ;  or  betting  on  the  sides  of  persons 
BO  gaming;  money  knowingly  lent  for  such  gaming  or 
betting ;  or  money  lent  at  the  time  and  place  of  such  play 
to  any  person  either  then  gaming  or  betting,  or  who  shall, 
during  the  play,  play  or  bet ;  is  (78)  an  illegal  considera- 
tion. 


(74)  7  Geo.  II.  c.  8.  See  Faiiney  v.  Beynoui,  4  Burr.  2069;  Peine  y. 
Hamnay,  3  T.  R.  418 ;  and  Steert  y.  Lashley,  6  T.  R.  61 ;  Broum  y.  T\inur, 
7  T.  R.  630 ;  t  ^><9  ▼•  Sluart,  6  Ring.  109.t 

(75)  Shirlep  y.  SanJkejf  and  oihen,  2  Bos.  &  Pull.  130 ;  and  AtJketfold  y. 
Beard,  2  T.  R.  610. 

(76)  See  Seott  y.  Oilnwre,  poet,  p.  526. 

(77)  9  Anne,  c.  14,  s.  9.  f  Though  that  section  rendered  the  gaming  not 
illegal,  yet  its  language  does  not  seem  to  haye  modified  sect.  I,  and  it  would 
appear  that  tecuritiee  giyen  upon  such  gaming  would  be  inyalid.f 

(78)  By  9  Anne,  c.  14,  s.  1,  it  is  enacted,  that  all  notes,  bills,  or  other  secu- 
rities whatsoeyer,  giyen,  granted,  drawn,  or  entered  into,  or  executed  by  any 
person  or  persons  whatsoever,  where  the  whole  or  any  part  of  the  considera- 
tion of  such  conyeyances  or  securities  shall  be  for  any  money,  or  other  yalu- 
able  thing  whatsoeyer,  won  by  gaming,  or  playing  at  cards,  dice,  tables, 
tennis,  bowls,  or  other  game  or  games  whatsoeyer,  or  by  betting  on  the  sides 
or  hands  of  such  as  do  game  at  any  of  the  games  aforesaid,  or  for  the  reim- 
bursing or  repaying  any  money  knowingly  lent  or  advanced  for  such  betting 
or  gaming  as  aforesaid,  or  lent  or  advanced  at  the  time  and  place  of  such 
play  to  any  person  or  persons  so  gaming  as  aforesaid,  or  that  shall,  during 
such  play,  so  play  or  bet,  shall  be  utterly  void,  frustrate,  and  of  none  effect, 
to  aU  intents  and  purposes  whatsoever. 

fThe  provisions  of  this  section  were,  to  a  certain  extent,  altered  by  the 
statute  5  &  6  WiU.  lY.  c.  41,  which,  after  recking  the  statute,  9  Anne,  c  14, 
inter  alia,  provided  that  so  much  of  the  recited  statutes  as  enacted  that  any 
note,  bUl,  &c., should  be  absolutely  void,  should  be  repealed:  " but  neverthe- 
less every  note,  bill,  &c.,  which,  if  this  Act  had  not  been  passed,  would  by 
virtue  of  the  said  several  lastly  htfdnbefore-mentioned  acts,  or  any  of  them, 


524  Defence— Ittegality  [Ch.  XII. 

And  in  the  case  of  a  bill  or  note  for  money  lost  by 
gaming,  a  court  of  equity  will  grant  an  injunction  to  pre- 
vent the  winner  from  parting  with  it.  (79) 

Betting  on  a  game  at  (80)  cricket,  a  (81)  horse-race, 
a  (82)  foot-race  against  time,  "f  or  (83)  a  coursing-match^i" 

have  been  absolutely  void,  shall  be  deemed  and  taken  to  haye  been  made, 
drawn,  accepted,  given,  or  executed  for  an  illegal  consideration :  and  the  said 
several  Acts  shall  have  the  same  force  and  effect  which  they  would  respectively 
have  had,  if,  instead  of  enacting  that  any  such  note,  bill,  or  mortgage  should 
be  absolutely  void,  such  Acts  had  respectively  provided  that  every  such  note, 
bill,  or  mortgage  should  be  deemed  and  taken  to  have  been  made,  drawn, 
accepted,  given,  or  executed  for  an  illegal  consideration."  By  section  2,  the 
person  giving  such  note  or  bill,  if  he  is  compelled  to  pay  it  to  the  holder, 
may  recover  the  sum  paid  from  the  person  to  whom  the  bill  or  note  was  ori- 
ginally given.  The  recent  statute  relating  to  gaming,  8  &  9  Vict.  c.  199,  s.  15, 
repealed  so  much  of  the  statute,  9  Anne,  c.  14,  as  was  not  altered  by  the  statute, 
5  &  6  Will.  IV.  c.  41 :  it  would,  therefore,  seem  that  the  first  section  of  the 
statute  of  Anne,  with  the  modification  introduced  by  the  later  statute,  is  still 
in  force.     See  Batty  v.  Marriott,  17  L.  J.,  C.  P.  215,  April  17,  1848. 

The  statute  8  &  9  Vict.  c.  109,  s.  18  (8th  August,  1845),  further  provides 
that  "  All  contracts  or  agreements,  whether  by  parole  or  in  writing,  by  iray  of 
gaming  or  wagering,  shall  be  null  and  void,  and  no  suit  shall  be  brought  or 
maintained  in  any  court  of  law  or  equity  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the  event  on  which  any  wager 
shall  have  been  made:  Provided  always,  that  this  enactment  shall  not  be 
deemed  to  apply  to  any  subscription,  or  contribution,  or  agreement  to  sub- 
scribe or  contribute  for  or  toward  any  plate,  prize,  or  sum  of  money  to  be 
awarded  to  the  winner  or  winners  of  any  lawful  game,  sport,  pastime,  or 
exercise."t 

(79)  Lloyd  v.  Ourdon,  2  Swanst.  180.  The  prayer  of  a  bill  in  equity  was, 
that  three  bills  for  8000/.  given  by  plaintiff  to  defendants  might  be  ddivered 
up  to  be  cancelled,  the  bill  charging  that  they  had  been  given  for  money  won 
at  play;  and  plaintiff  moved  for  an  injunction  to  restrain  defendant  from 
parting  with  the  bills,  on  the  ground,  that  though  they  were  void  in  thdr 
creation,  yet,  if  they  were  negotiated,  the  transferees  must  be  made  parties  to 
the  suit.    Lord  Eldon  granted  the  injunction  till  answer  or  further  order. 

(80)  J^ffry^a  v.  Walter,  1  Wils.  220 ;  t  Hodttm  ▼.  TVmT/,  1  C.  &  M. 
797. 

(81)  Whaley  v.  Pagot,  2  Bos.  &  P.  51 ;  ShiUUo  v.  Tkeed,  7  Bing.  405 ; 
Applegarth  v.  CoUey,  10  M.  &  W.  723.t 

(82)  Lynall  v.  Longbotham,  2  Wils.  36 ;  fbut  see  alittr  under  8  &  9  Vict* 
c.  109 ;  Batty  v.  Marriott,  17  L.  J.,  C.  P.  215,  April  17,  1848. 

(83)  Daintree  v.  Hutehimon,  10  M.  &  W.  85.t 
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is  gaming  within  9  Anne.  Insuring  (84)  in  the  lottery  was 
not. 

So  also  the  (85)  ransom,  or  money  knowingly  (86)  lent 
to  enable  the  owner  to  obtain  the  ransom,  of  the  ship  or 
vessel  of  any  British  subject,  or  of  any  merchandise  or 
goods  on  board  the  same,  (unless  in  the  case  of  extreme 
necessity,  to  be  allowed  by  the  Court  of  Admiralty,)  is  an 
illegal  consideration. 

A  biU  or  note  to  repay  a  broker  stock-jobbing  differ- 
ences in  the  f  (87)  English  (88)  funds,*|*  which  he  has  paid, 
or  to  enable  him  to  pay  them,  is  bad  in  the  broker'^s  hands 

(89); 

Or  in  the  hands  of  any  one  who  takes  it  with  notice 
(89); 

Or  after  it  is  due.  (89) 

If  a  bill  or  note  be  in  part  upon  a  consideration  which 
the  law  has  made  illegal,  and  in  part  upon  a  good  considera- 
tion, it  has  been  held  that  the  illegality  will  taint  the  whole 
bill  or  note  ;  and  that  the  holder,  if  barred  at  all  by  such 


(84)  Lewis  ▼.  Pierey,  I  H.  Bl.  29. 

(85)  45  Geo.  III.  e.  72,  s.  16, 17,  post,  p.  530. 

(86)  See  WeH  y.  Brooke,  pat,  p.  530,  n.  (107). 
t  (87)  Pobeon  v.  Faltowe,  3  Bing.  N.  C.  392. 

(88)  Hewitt  ▼.  Price,  4  M.  &  O.  355.t 

(89)  Amory  ▼.  Merryweatker,  2  B.  &  C.  573.  Defendant  employed 
White  to  gamble  for  bim  in  the  fiinds ;  and  the  difference  against  defendant 
being  500/.,  he  gave  White  hi«  note  for  499/.  lOt.  at  three  months'  date. 
Two  years  afterwards.  White  indorsed  it  for  a  valnable  consideration  to  plain- 
tiff ;  and  plaintiffii  having  threatened  to  sue  defendant,  defendant  gave  them 
a  bond  for  the  amount.  Plaintiff  did  not  know  what  was  the  consideration 
when  they  took  the  note :  they  did  when  they  took  the  bond.  In  an  action 
on  the  bond,  defendant  pleaded  these  facts,  except  that  he  stated  that  the 
note  was  to  repay  White.  Verdict  for  defendant,  with  leave  to  plaintiffii  to 
move  to  enter  a  verdict.  On  a  rule  to  show  cause,  the  Court  were  clear  that 
the  facts  were  an  answer  to  the  action,  but  that  the  mistake  in  the  plea  pre- 
vented them  from  discharging  the  rule.  They  therefore  refused  to  let  plaintiff 
enter  a  Tcrdict,  but  gave  defendant  leave  to  amend  his  plea  on  his  paying  the 
costs  of  the  trial. 
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illegality,  will  be  barred  in  toto  as  to  his  daim  on  tlie  lull 
or  note.  (90) 

But,  if  there  be  a  privity  between  him  and  the  defendant 
as  to  the  good  part  of  the  consideration,  he  may  recoYer 
that  part  exclusively  of  the  bill  or  note.  (91) 

If  a  new  bill  or  note  be  substituted  for  one  which  was 
given  upon  an  illegal  consideration,  it  will  be  open  to  the 
same  objections  as  the  original  bill  or  note,  unless  it  be 
reformed  so  as  to  exclude  what  made  it  illegal.  (92) 

If  the  new  bill  or  note  be  so  reformed  as  to  exclude 
what  made  the  first  illegal,  it  will  be  unobjectionable.  (9S) 

Thus,  if  a  bill  or  note  be  substituted  for  one  which  was 
given  upon  an  usurious  contract,  it  will  be  open  to  the 
same  objections  as  the  original  bill  or  note,  if  it  be  not 
confined  to  what  remains  due  for  principal  and  legal 
interest.  (94) 

And  if  it  were  given  to  an  indorsee  of  the  first  bill  or 
note  who  took  it  bonA  fide  and  for  value,  he  could  not, 
before  58  Geo.  III.  c.  93,  have  sued  any  of  the  parties 
whom  the  usury  would  have  protected  from  the  first  bill 
or  note.  (94) 

(90)  Scott  y,  Giilmore,  3  Taunt.  226.  Action  agunst  aoc«^r.  The  bill 
was  given  to  the  keeper  of  a  ooffee-house  by  the  drawer*  partly  for  moaey 
lent,  and  partly  for  spirits  in  small  quantities,  under  20*.  worth  at  each  thae. 
Nonsuit  on  the  ground  of  24  Geo.  II.  c.  40,  s.  12.  On  motion  for  new  trial, 
Mansfield,  C.  J.,  said,  "  The  statute  makes  the  consideration  ill^al,  not 
merely  void,  and  the  security  is  entire,  and  cannot  be  apportioned ;  and  ainee 
it  is  partly  given  for  an  Ol^pU  consideration,  the  whole  bill  is  void." 

Not9.  The  case  does  not  state  whether  plaintiff  waa  indorsee.  If  plaintiff 
were  the  coffee-house  keeper,  still,  as  defendant  was  a  stranger  to  the  ofiginal 
transaction,  he  could  not  be  liable  otherwise  than  on  the  bilL 

See  fijpMMT  V.  Smith,  3  Camp.  9 ;  f  CruiekgkmUt*  v.  Bart,  po9t,  p.  528, 
note  (97) ;  Howdtn  v.  Brngh^  tmit,  p.  617,  note  (56). 

(91)  See  Mobinaim  v.  Bland,  poit,  p.  529,  note  (99). 

(92)  See  Ck^Hmm  v.  Blaek,  Hifiras  fVytme  v.  CkilauUr,  I  Rnaa.  293. 

(93)  Pre$t(m  v.  Jaek»<m,  post,  p.  527,  note  (95). 

(94)  Chiqman  v.  Blaek,  2  B.  &  A.  588.  White  got  money  fnm  Aken 
upon  usurious  interest,  and  indorsed  to  Akers  a  bill  for  40/.  upon  the 


Gh.  XII.]  of  Cannderaium.  627 

But,  a  bin  or  note  sobstituted  for  one  pyen  upon  an 
usurious  contract  will  be  yalid,  if  it  be  given  for  principal 
and  legal  interest  only  (95)  ; 

Or  for  what  remains  due  for  principal  and  l^al  interest^ 
after  reforming  all  prior  payments,  and  excluding  all  usu- 
rious interest.  (95) 

A  bill  or  note  for  the  usurious  interest  cannot  be  en- 
forced. (95) 

If  a  bill  or  note  be  given  in  part  upon  a  legal,  and  in 
part  upon  an  illegal,  consideration,  and  several  biUs  or 
notes  be  afterwards  substituted  in  lieu  thereof,  the  eflect 
of  the  illegality  may  be  confined  to  some  only  of  the 
substituted  bills  or  notes,  and  the  others  may  stand 
exempt.  (96) 

As,  where  a  bill  or  note  is  given  as  to  half  for  a  gaming 
debt,  and  as  to  the  residue  for  money  lent,  and  two  bills  or 
notes  of  equal  amount  are  afterwards  substituted  for  it,  if 
the  giver  do  anything  which  may  be  considered  an  election 
to  ascribe  the  gaming  debt  to  the  one,  he  will  be  liable 
upon  the  other.  (96) 

•ction.  Thii  bill  came  into  plamtiif 's  hands  bemd  JUm  and  for  valiiable  con- 
lideration ;  but  when  it  became  dne  it  was  not  paid,  and  plaintiff  was  apprised 
of  the  usiiry.  It  was  then  arranged  that  Akers  should  draw  for  the  amonnt 
vpoB  defendant,  and  that  defendant  should  accept  for  iht  accommodation  of 
White,  which  was  done  acooidingljr.  Nonsuit ;  and  on  rule  nisi  to  set  aside 
the  nonsmt,  and  eause  shown,  the  Court  thought,  that  as  defendant  really 
stood  in  the  place  of  White,  whatever  would  be  a  defence  for  White  was  also 
a  defSence  for  defendant ;  and  as  plaintiff's  recovery  in  this  action  would  enable 
Akers  to  keep  the  usurious  interest  he  had  reoexved,  and  plaintiff,  by  taking 
this  new  security  in  which  White's  name  was  studiously  omitted,  was  lending 
himself  to  screen  Akers,  the  usury  was  a  bar  to  this  action,  and  the  nonsuit 
ri|^t. 

(95)  PretUm  y.  Jmeiten,  2  Stark.  237.  Wyer  lent  defendant  two  sums  on 
usurious  interest,  and  took  defendant's  bonds  for  the  amonnt.  The  bonds 
were  afterwards  given  up,  the  account  settled,  and  a  note  given  for  the  usurious 
interest.  Wyer  indorsed  that  note  to  the  plaintiff;  and  Holroyd,  J.,  held, 
that  thottf^  a  new  security  for  principal  and  legal  interest  had  been  held 
binding,  such  a  security  for  the  usurious  interest  was  not  so,  and  he  would 
not  aUow  the  plaintiff  to  recover  on  the  note. 

(96)  ffubmer  v.  Rtekardnm,  Mich.  1819.    Richardscm  lost  to  Brown  at 
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Promising  to  pay  one  whilst  both  remain  unpaid,  shall 
be  deemed  an  election  to  ascribe  the  gaming  debt  to  the 
other.  (96) 

f  So,  if  there  be  a  demand  consisting  partly  of  a  void 
debt,  e.g.^  for  spirituous  liquors  supplied  in  small  quantities, 
and  partly  of  a  valid  debt,  and  payments  have  been  made 
on  account  generally,  and  a  bill  or  note  be  given  for  the 
remainder  of  the  amount,  the  creditor  may  appropriate  the 
payments  to  the  void  debt,  if  they  exceed  or  equal  its 
amount,  and  his  claim  on  the  bill  or  note  will  be  good.  (97) 

Or,  if  the  payments  do  not  equal  the  amount,  and  several 
bills  or  notes  be  given,  he  may  recover  on  such  of  them  as 
do  not  exceed  the  amount  of  the  valid  debt.  (97)  f 

But  it  is  no  objection  to  a  bill  or  note  that  it  was  drawn 
in  order  to  be  discounted;  and  that  the  brokerage  for 
getting  it  discounted  was  exorbitant,  if  the  broker  did  not 

gtming  90/.,  and  owed  him  other  money ;  and  for  upwards  of  20/.  of  Uie 
gaming  debt,  and  upwards  of  70/.  of  the  other,  gave  him  a  100/.  note.  He 
paid  part,  and  then  gave  Brown  two  notes  for  43/.  each,  one  of  whidi  wis 
indorsed  to  plaintiff  for  a  valuable  consideration,  and  plaintiff  knew  nothing 
of  the  gaming  debt.  Defendant  promised  him  payment.  And  in  an  action 
on  the  note,  case,  on  question  whether  the  gaming  consideration  vitiated  the 
note  in  plaintiff's  hands.  And  after  argument,  the  Court  held  it  did  not ; 
for,  it  was  for  defendant  to  make  out  that  some  of  the  gaming  debt  made  part 
of  the  consideration  of  this  note.  It  might  be  whoUy  included  in  the  other 
note,  which  did  not  appear  to  have  been  paid ;  and  defendant's  promise  to 
pay  this  implied  an  election  on  lus  part  that  it  should  be  included  in  the 
other. 

t  (97)  Cfruiekahanki  ▼.  Roie,  1  M.  &  Rob.  100.  Action  by  payee  on  two 
notes,  one  for  10/.,  the  other  for  10/.  7f.  6ii.  Plaintiff  had  supplied  defendant 
with  spirituous  liquors,  in  quantities  under  20t.  at  a  time,  to  an  amount 
exceeding  either  of  the  notes,  and  also  board  and  lodging.  The  entire 
demand  exceeded  the  amount  of  the  notes ;  but  payments  had  been  made 
generally  on  account,  and  plaintiff  now  claimed  to  apply  these  to  the  items  for 
spirituous  liquors,  which  would  leave  7/.  due  for  them,  and  131.  for  board 
and  lodging.  Lord  Tenterden,  C.  J.,  held  plaintiff  was  thus  entitled  to  apply 
the  payments,  the  statute  24  Geo.  II.  c.  40,  s.  12,  not  enabling  the  party 
paying  to  recover  back  his  money ;  and  as  the  amount  for  spirituous  liquon 
was  thus  reduced  below  10/.,  which  was  covered  by  one  of  the  notes,  the 
other  might  be  considered  as  given  for  the  board  and  lodging,  and  be  might 
recover  on  that ;  but  part  of  the  consideration  of  the  other  being  the  spirituous 
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discount  it  himself,  and  the  person  who  did  knew  nothing 
of  his  charge.  (98) 

The  objection  of  iUegality  of  consideration  is  in  some 
cases  confined  to  those  persons  who  were  parties  or  privy 
to  such  illegality,  and  those  to  whom  they  have  passed  the 
bill  or  note  without  value ;  in  other  cases  it  is  extended 
even  to  holders  bond  fide  and  for  value. 

The  latter  cases  are,  where  the  consideration  is  either 
(99)  wholly  or  in  part  f  (100)  forbearing  to  oppose,  or  con- 
senting to  the  allowance  or  confirmation  of  a  bankrupt's 
certificate;  (101)  the  sale  of  any  office  or  employment  con- 
trary to  the  statutes  5  &  6  Edw.  VI.  c.  16,  and  49  Geo.  III. 
c.  146 ;  or,  perhaps,  (102)  an  iUegal  stock-jobbing  contract. 

Formerly  -f  bills  or  notes,  where  the  consideration  was 
either  wholly  or  in  part  the  (103)  signing  of  a  bankrupts 
certificate,  money  (104)  lost  by  gaming  or  betting,  or  lent 

liqaon,  it  was  toid,  and  plaintiff  coold  not  recover  anything  on  that.  Verdict 
for  plaintiff  accordingly.f 

(98)  See  AckUmd  v.  Pearee,  2  Camp.  601 ;  Vounff  t.  Wright,  1  Campb. 
139  ;  Dagnall  ▼.  Wigley,  11  East.  43. 

(99)  Bohinmrn  t.  BUmdy  2  Borr.  1077.  A  bill  of  exchange  was  partly  for 
money  lent  at  the  time  and  place  of  play,  and  partly  for  money  lost  at  play. 
And  on  a  case  reserved,  the  Court  held,  that  the  plaintiff  could  recover  nothing 
upon  the  bill,  but  that  he  might  recover  the  money  lent  on  a  count  for  money  lent. 

t  (100)  5  &  6  Vict.  c.  122,  s.  40,  antt,  p.  516,  note  (52). 

(101)  5  &  6  Edw.  VI.  c.  16,  s.  2 ;  49  Geo.  III.  c  126,  s.  1. 

(102)  7  Geo.  II.  c.  8,  s.  1.  The  case  of  Day  v.  Stuart,  pott,  p.  534,  note 
(117),  vras  erroneously  quoted  in  the  last  edition  as  an  authority  that  such  a 
bill  or  note  would  be  valid  in  such  hands ;  that  was,  however,  a  case  against 
the  drawer  who  had  obtained  it,  and  was  decided  on  the  authority  of  Bdwardt 
V.  Dick,  where  the  bill  was  confessedly  void  against  the  acceptor .f 

(103)  6  Geo.  IV.  c.  16,  s.  125,  ante,  p.  516,  note  (52). 

(104)  9  Anne,  c.  14,  s.  1,  ante,  p.  523,  note  (78). 

Bowyer  v.  Bampton,  2  Str.  1155.  Several  notes,  given  by  Bampton  to 
Church  for  money  lent  to  game  with,  were  indorsed  by  Church  to  the  plain- 
tiff for  a  full  and  valuable  consideration ;  and  the  plaintiff  had  no  knowledge 
that  any  part  of  the  consideration  from  Church  to  Bampton  was  money  lent 
for  gaming.  And  after  two  arguments  upon  a  case  reserved,  the  Court  held 
that  the  plaintiff  could  not  maintain  the  action ;  for  it  would  be  making  the 
notes  of  use  to  the  lender  if  he  could  pay  his  debts  with  them ;  and  it  would 
tend  to  evade  the  act  on  account  of  the  difficulty  of  proving  notice  on  an 

M  H 
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to  game  or  bet  with,  (105)  money  lent  on  an  usurious  con- 
tract, or  the  (106)  ransom,  or  money  knowingly  (107)  lent 


indorsee ;  and  the  plaintiff  would  not  be  withont  remedy,  for  he  might  sue 
Church  on  his  indorsement,    f  See  HUeheoek  v.  Wap,  6  Ad.  &  B.  943.t 

(105)  12  Anne,  st.  2,  c  16,  ante,  p.  522,  n.  (73). 

Lowe  Y.  Waller,  Doagl.  708-736.  The  defendant  was  acceptor  of  a  bill, 
which  he  gaye  to  Harris  and  Stratton  upon  an  usurious  contract.  Harris  and 
Stratton  indorsed  it  to  the  plaintiff  for  a  valuable  consideration,  and  the  plain- 
tiff had  no  notice  of  the  usury.  Upon  a  case  reserved,  the  question  was, 
whether  the  usury  between  Harris  and  Stratton  and  the  defendant  was  a 
defence  against  an  indorsee  who  took  the  bill  bomd  fide  and  paid  a  valuable 
consideration  for  it ;  and  after  time  taken  to  consider,  the  Court  held  it  was. 
And  though  Lord  Mansfield  had  a  wish  the  law  should  turn  out  in  favour  of 
the  plaintiff,  the  Court  found  the  words  of  the  act  too  strong,  and  oould  not 
get  over  the  case  of  JBote^yer  v.  Bampton,  2  Str.  1155,  n^a,  n.  (104). 

(106)  By  45  Geo.  III.  c.  72  (which  repeals  the  former  act,  43  Geo.  III. 
c.  160,  relating  to  the  same  subject),  s.  16,  it  is  enacted,  "  That  it  shall  not 
be  lawful  for  any  of  his  Majesty's  subjects  to  ransom,  or  to  enter  into  any 
contract  or  agreement  for  ransoming,  any  ship  or  vessel  belonging  to  any  of 
his  Migesty's  subjects,  or  any  merchandise  or  goods  on  board  the  same,  which 
shall  be  captured  by  the  subjects  of  any  state  at  war  with  his  Majesty,  or  by 
any  persons  committing  hostilities  against  his  Majesty's  subjects,  unless  in  the 
case  of  extreme  necessity  to  be  allowed  by  the  Court  of  Admiralty." 

And  by  sect.  17,  ''All  contracts  and  agreements  which  shall  be  entered 
into,  and  all  bills,  notes,  and  other  securities  which  shall  be  given  by  any 
person  or  persons  for  ransom  of  any  ship  or  vessel,  or  of  any  merchandise  or 
goods  on  board  the  same,  contrary  to  this  act,  shall  be  absolutely  noli  and 
void  in  law,  and  of  no  effect  whatsoever." 

(107)  Webb  v.  Brooke,  3  Taunt.  6.  The  plaintiff  and  defendant  (British 
subjects)  were  made  prisoners  by  the  French  at  Oporto,  where  the  defendant's 
ship  was  at  the  same  time  taken.  They  jointly  petitioned  for  the  release  of 
themselves,  and  for  the  ransom  of  the  defendant's  ship :  and  to  enaUe  the 
defendant  to  pay  for  the  ransom,  the  plaintiff  lent  him  3000  dollars ;  and  for 
this  sum  the  defendant  drew  a  bill  in  his  own  favour,  which  he  indorsed  to 
the  plaintiff.  Their  liberation  and  the  ransom  were  accordingly  effected,  and 
they  returned  (as  had  been  agreed  upon)  in  the  ship  to  England.  The 
drawee  refused  to  accept  the  bill,  and  this  action  was  brought  against  the 
defendant  as  indorser.  The  defence  was  the  illegality  of  the  purpose  for 
which  the  money  was  lent.  A  verdict  was  found  for  the  plaintiff,  and  the 
point  of  law  reserved.  And  after  a  rule  nisi  to  enter  a  nonsuit,  and  canae 
shown,  Mansfield,  C.  J.,  said,  "  There  is  a  manifest  distinction  between  the 
cases  of  Faikney  v.  Reynous  and  Peirie  v.  Hannay,  and  the  other  cases,  in 
which  a  man  having  a  debt  of  honour  borrows  money  to  pay  it,  and  those 

.  cases  where  the  plaintiff  previously  advances  the  money  for  ^ectn«ting  an 


Ch.  XIL]  Who  may  insist  tgnm.  581 

to  liable  the  owner  to  obtain  the  ransom^  of  the  ahip  or 
yesael  of  any  British  subject,  or  any  merchandise  or  goods 
on  board  the  same,  as  before  mentioned,  were  void,  even  in 
the  hands  of  holders  bond  fde  for  value  without  notice. 

But,  58  Geo.  III.  c.  93,  removed  the  objection  of  usury 
from  an  indorsee  for  valuable  consideration,  if  he  were 
ignorant  of  the  usury  at  the  time  he  took  the  bill  or  note 
and  gave  consideration.  (108) 

*|*  But  the  operation  of  this  statute  was  confined  to  bills 
or  notes  which  the  party  discounted,  or  for  which  he 
paid  a  valuable  consideration.  (109) 

It  did  not  enable  an  innocent  holder  who  had  received 
it  for  an  antecedent  debt  to  recover.  (109) 

And  now  the  statute  5  &  6  Will.  IV.  c.  41,  s.  1, 
declares,  that  bills  or  notes  given  for  these  various  con- 
siderations shall  be  merely  deemed  to  have  been  given  for 
an  illegal  consideration.  (110) 

But,  if  the  person  giving  the  bill  or  note  pays  a  third 
person,  who  is  the  holder,  he  may  recover  back  the  money 
from  the  person  to  whom  the  bill  or  note  was  given.  (llO)f 

illegal  transaction,  or  causing  it  to  be  done.  Here  the  plaintiff  and  the 
defendant  are  equally  ransomers— equally  solicitous  to  procure  the  ransom, 
for  they  were  to  return  home  by  this  ship.  The  ransom  is  as  mnch  the  deed 
of  the  plaintiff  as  of  the  defendant."    Rule  absolute. 

(108)  By  58  Geo.  III.  c.  93,  no  bill  or  note  that  shall  be  made  after  10th 
Jnne,  1818,  shall,  though  it  may  have  been  given  for  an  usurious  consider- 
ation, or  upon  an  usurious  contract,  be  void  in  the  hands  of  an  indonee  for 
valuable  consideration,  unless  such  indorsee  had,  at  the  time  of  discounting 
or  paying  such  consideration  for  the  same,  actual  notice  that  such  bill  or  note 
had  been  originally  given  for  an  usurious  consideration,  or  upon  an  usurious  con- 
tract,   t  This  statute  is  recognized  and  confirmed  by  5  &  6  WiU.  IT.  c.  41 ,  s.  1 . 

(109)  ValUmee  v.  Siddel,  6  Ad.  &  E.  932. 

(110)  The  statute  5  &  6  Will.  IV.  c.  41,  s.  1,  after  reciting  16  Chas.  II. 
c.  7  (Gammg) ;  9  Anne,  c.  14  (Gaming) ;  12  Anne,  st.  2,  c.  16  (Usury) ;  45 
Geo.  III.  c.  72  (Ransoming  ship  or  goods) ;  6  Geo.  IV.  c  16,  s.  125  (Bank- 
rupt, mU€,  p.  516,  n.  (52) ),  provides,  that  so  much  of  these  acts  as  *'  enacts 
that  any  note,  bill,  or  mortgage,  shaD  be  absolutely  void,  shall  be  and  the 
same  is  hereby  repealed :  but,  nevertheless,  every  note,  bill,  or  mortgage, 
which,  if  this  Act  had  not  been  passed,  would,  by  virtue  of  the  said  several 
hstly  hereinbefore-mentioned  acts,  or  any  of  them,  have  been  absolutely 
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It  is  for  the  indorsee,  however,  who  sues  upon  an 
usurious  i*  or  other  iUegal  'f  bill  or  note,  to  prove  that  he  is 
an  indorsee  for  value.  (Ill) 

And  this  he  must  do,  though  he  have  had  no  notice  to 
prove  the  consideration  of  the  indorsement  to  him.  (Ill) 

Where  usury  is  the  defence,  letters  between  the  parties 
at  the  time  the  bill  or  note  is  given,  to  fix  the  usurer^s 
terms  (112),  are  admissible  in  evidence  against  a  subsequent 
holder,  if  the  usury  be  as  against  him  a  valid  defence. 


void,  ahall  be  deemed  and  taken  to  bare  been  made,  drawn,  accepted,  given, 
or  executed  for  an  illegal  consideration ;  and  the  said  several  acts  shall  have 
the  same  form  and  effect  which  they  respectively  would  have  had  if,  instead  of 
enacting  that  any  such  biU,  note,  or  mortgage  should  be  absolutely  void,  snch 
acts  had  respectively  provided  that  every  such  note,  bill,  or  mortgage  should 
be  deemed  and  taken  to  have  been  made,  drawn,  accepted,  given,  or  executed, 
for  an  illegal  consideration."  And  sect.  2  enables  the  person  giving  the 
instrument,  if  he  pays  a  third  person  who  is  the  holder,  to  recover  the  money 
back  from  the  person  to  whom  the  bill  or  note  was  given,  as  money  paid  for  him.t 

(HI)  Wyai  V.  Campbell,  Mood.  &  Mai.  80.  In  an  action  by  the  indorsee 
of  a  note  it  appeared  that  a  prior  indorser  had  discounted  it  usuriously,  and 
plaintiff  was,  therefore,  called  upon  to  prove  the  consideration  of  the  indorse- 
ment to  him :  he  had  had  no  previous  notice  to  prove  it,  and  insisted  he  was 
not  bound  to  do  so :  but  Lord  Tenterden  said  that  "  58  Geo.  III.  made  notes 
tainted  with  usury  valid  in  the  hands  only  of  a  bond  fide  holder  (that  is,  an 
innocent  holder  for  value) ;  the  onus,  therefore,  to  prove  himself  such  was 
upon  plaintiff,  and  if  he  did  not,  the  statute  did  not  apply/*  Plaintiff  did 
not  establish  a  consideration,  and  defendant  had  a  verdict. 

t  And  see  in  the  case  of  other  bills  or  notes  illegally  or  improperly  obtained, 
ante,  pp.  471,  472.t 

(112)  Kent  v.  Lowen,  1  Campb.  177, 180,  d.  This  was  an  action  against 
the  maker  of  a  note,  indorsed  by  the  payees  to  Watson,  and  by  him  to  the 
plaintiff.  The  defence  was,  usury  in  the  original  consideration  for  the  note ; 
to  prove  which,  the  defendant  tendered  letters  from  the  payees  to  the  defend- 
ant setting  forth  the  consideration.  Lord  EUenborough  held  that  it  wis  lint 
necessary  to  show,  either  by  the  post-maik  or  otherwise,  that  the  letters  were 
contemporaneous  with  the  making  of  the  note,  after  which,  they  woold  be 
evidence  of  an  act  done  by  the  payees  through  whom  the  plaintiff  r^wm***- 
From  the  post-mark  it  appeared  that  they  had  been  written  just  before  the 
date  of  the  note,  and  they  were  read  in  evidence.  The  defendant  had  s 
verdict ;  and  on  a  motion  for  a  new  trial,  the  Court  held  thai  the  letters  had 
been  properly  received. 

t  According  to  the  cases,  Smelair  v.  Baggattey,  4  M.  &  W.  312 ;  AMdtr<' 
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If  the  consideration  upon  which  a  bill  or  note  was  made 
be  not  illegal,  an  illegality  in  the  consideration  upon  which 
it  is  afterwards  transferred  will  be  no  (113)  defence,  if  the 
plaintiff  took  it  bona  fide^  and  upon  a  good  consideration, 
and  if  he  be  not  bound  in  making  out  his  title  to  state  or 
prove  the  signature  of  the  person  making  such  transfer. 

Where  he  is  bound  to  state  or  prove  such  signature,  the 
authorities  are  contradictory  upon  the  question  whether 
the  illegality  is  a  defence  or  not. 

If  the  bill  or  note  were  originally  given  upon  an  un- 
objectionable consideration,  but  indorsed  over  by  the  payee 
upon  an  illegal  consideration.  Lord  Kenyon  thought  a  sub- 
sequent indorsee,  if  he  took  the  bill  bon&  fide  and  upon  a 
valuable  consideration,  was  entitled  to  keep  it  in  opposition 
to  such  payee  (114)  ; 

And  to  enforce  payment  in  case  of  a  bill,  against  the 
acceptor.  (115) 


ton  ▼.  Weiton,  6  Bing.  N.  C.  296;  Potez  v.  Glouop,  2  Ex.  191 ;  Angell  t. 
Worsley,  Ex.  (H.  T.  1849),  the  dates  of  the  letten,  without  the  post-mark, 
would  have  been  ppimd  facie  evidence  that  they  were  written  at  the  time  they 
bore  date,  though  Pollock,  C.  B.,  and  Parke,  B.,  expressed  great  doubts  whether 
the  mere  dates  would  be  deemed  sufficient  by  a  court  of  error ;  and  in  the  last 
case,  where  a  bill  had  been  obtained  by  fraud,  letters  written  by  the  person 
who  obtained  them,  bearing  date  just  before  and  at  the  time  they  were  given, 
were  held  to  be  admissible  against  a.  subsequent  holder  to  prove  the  fraud.t 

(113)  Daniel  v.  Cartony,  ii\fra. 

(114)  Parr  v.  Eiiaeon,  1  East,  92.  A  bill  was  drawn  in  favour  of  the 
plaintiff;  he  indorsed  it  to  Persent  and  Bodeker  upon  an  usurious  consider^ 
ation,  and  they  indorsed  it  over :  it  was  afterwards  indorsed  back  to  the 
assignees  of  Persent  and  Bodeker,  who  had  become  bankrupts,  for  a  debt  due 
to  their  estate ;  upon  which,  the  plaintiff  brought  trover  to  recover  back  the 
bill.  Lord  Kenyon  directed  a  nonsuit,  and  after  a  rule  nisi  for  a  new  trial, 
the  Ck>urt  held,  that  as  the  bill  was  originally  good,  and  as  the  indorsement 
by  Persent  and  Bodeker  was  unimpeached,  their  indorsee  had  a  good  right  to 
the  biU,  and  that  right  was  transferred  to  the  defendants.     Rule  discharged. 

(115)  Daniel  v.  Cariony,  1  Esp.  274.  Scott  drew  a  biU  on  the  defendant 
payable  to  his  own  order,  and  discounted  it  with  Greensill,  who  took  18/.  per 
cent,  discount ;  it  was  afterwards  indorsed  to  the  plaintiff,  but  the  defendant 
oould  not  impeach  thai  transaction ;  and  per  Lord  Kenyon,  **  This  is  no 
defence;  had  the  note  been  originally  given  on  an  usurious  transaction,  or 
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In  Lord  EUenborough's  time,  the  Court  of  King  s  Bench 
thought  he  could  not  enforce  such  payment.  (116) 

It  is  no  objection  in  an  action  against  an  indorser  that 
the  bill  or  note  was  drawn  upon  a  gaming,  or  usurious,  or 
other  illegal  consideration ;  for,  though  the  statute  against 
gaming,  &c.,  make  such  bill  void  to  all  intents  and  purposes, 
the  proper  construction  upon  those  words  is,  that  it  makes 
it  void  as  far  as  can  be  necessary  to  further  the  objects  of 
the  act,  but  it  does  not  avoid  it  in  favour  of  a  party  whom 
the  statute  meant  to  punish,  not  to  protect.  (117) 

for  an  usurious  consideration,  it  would  have  been  void  in  the  hands  of  even  a 
bond  fide  holder ;  but  usury  in  an  intermediate  transaction  respecting  it  can 
never  make  it  void  in  the  hands  of  a  bond  fide  indorsee,  where  there  was  no 
usury  in  the  orig;inal  transaction/' 

(116)  Low€M  V.  Maizaredo,  1  Stark.  385.  In  an  action  hy  indorsees 
against  acceptor  on  a  bill  payable  to  Lowes  or  order,  it  appeared  that  Lowes 
indorsed  it  to  Blozham  upon  usurious  terms,  that  Bloxham  indorsed  it  to 
Ambrose,  and  that  Ambrose  indorsed  it  to  the  plaintiflh  upon  questionable 
terms ;  Lord  Ellenborough  thought  plaintiff^  precluded  from  recovery  by  the 
usury  between  Bloxham  and  Lowes,  independent  of  the  usury  between  them 
and  Ambrose ;  but,  upon  being  strongly  pressed  by  Parr  v.  Bliaaom,  he 
suffered  plainti£fii  to  take  a  verdict,  subject  to  a  motion  for  entering  a  non- 
suit ;  a  rule  nisi  was  accordingly  granted,  and  on  cause  shown,  the  Court 
thought  the  usury  between  Bloxham  and  Lowes  a  bar  to  the  plaintifl^'  cWm ; 
because,  they  could  not  bring  themselves  in  connection  with  the  defendant 
but  through  the  medium  of  Lowe's  indorsement,  which  was  tainted  with 
usury :  they  also  thought  that  the  terms  upon  which  Ambrose  indorsed  t« 
the  plaintiffs  usurious,  and  the  rule  for  a  nonsuit  was  made  absolute. 

(117)  EdwardM  v.  Dick,  4  B.  &  A.  212.  Action  on  bill  drawn  by  defend- 
ant  on  Lord  Rossmere,  payable  to  defendant's  order,  and  indorsed  by  him ; 
defence,  that  defendant  drew  the  bill  for  money  won  by  him  of  Lord  Ross- 
mere  at  play.  Bayley,  J.,  thought  this  no  defence ;  because,  by  indorsing 
the  bill  defendant  affirmed  it  to  be  free  from  exception,  with  which  this 
defence  was  inconsistent,  and  he  rejected  the  evidence.  On  motion  for  new 
trial,  the  Court  thought  he  did  right,  for  defendant  was  not  within  the  spirit 
of  the  act  against  gaming ;  it  was  not  for  a  person  standing  as  he  did  that 
the  act  intended  protection  ;  compelling  payment  from  him  was  not  advanc- 
ing any  practice  the  statute  meant  to  suppress ;  and  giving  him  prot^etiou 
would  assist  a  winner,  whom  the  act  meant  to  discountenance,  and  would 
enable  him  to  set  up  his  own  misconduct  to  bar  the  honest  claim  of  an  inno- 
cent indorsee.    Rule  refused. 

Day  V.  Stuart,  6  Bing.  109.     In  an  action  by  the  holder  against  the 
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Another  ground  of  defence  to  an  action  on  a  biU  or  note 
is,  that  it  had  been  stolen,  or  lost,  "t"  or  improperly  dealt  with, 
and  that  the  plaintiff  had  taken  it  mala  fide.  (118) 

drawer  and  indorser  of  a  bill  for  311/.  17«.  64.,  the  defence  was,  that  the 
bill  had  been  given  by  the  acceptor  to  the  defendant  for  the  amount  of  differ- 
ences in  time  bargains  in  the  public  funds,  and  was,  therefore,  void  under  the 
stock-jobbing  act,  and  an  entry  for  the  amount  of  the  bill  in  the  acceptor's 
book  was  read  in  evidence,  and  was  as  follows :  ''  To  differences  in  consols 
311/.  17«.  6i/. ;"  and  one  of  the  witnesses  said,  "differences"  might  mean 
"  differences  in  point  of  time."  Tindal,  C.  J.,  left  it  to  the  jury,  whether 
the  parties  meant  differences  in  point  of  time,  or  differences  between  stock 
bought  and  stock  sold ;  and  they  found  for  plaintiff.  On  motion  to  set  aside 
the  verdict,  on  the  ground  that  the  entry  was  sufficient  evidence  that  the  bill 
was  given  for  time  differences,  and  was,  therefore,  void,  Tindal,  C.  J.,  said, 
t"  that  Edwards  v.  Diek  had  decided  that  a  bill  void  to  all  intents  and  pur- 
poses may  be  available  in  the  hands  of  an  indorsee  without  notice,"  and  in 
giving  judgment  referred  to  that  cascf    Rule  refused. 

(118)  See  Miiler  v.  Race,  and  Orant  v.  VauphaHf  ante,  p.  139,  n.  (38), 
and  Pweoek  v.  Rkode*^  ante,  p.  132,  n.  (20) ;  fLawon  v.  fTef /on,  4  Esp.  56. 

Crook  V.  Jadii,  5  B.  &  Ad.  909,  January  13th,  1834.  Indorsee  against 
drawer  of  a  bill  for  1000/.,  the  defence  was,  that  it  being  as  between  drawer 
and  acceptor  an  accommodation  bill,  and  having  been  given  by  the  drawer  to 
a  bin  discounter  to  get  it  discounted,  he  had  fraudulently  sold  it  to  H.,  fof 
whom  plaintiff  discounted  it.  On  the  evidence  it  was  contended  plaintiff  had 
not  used  due  caution,  and  had  taken  the  bill  under  circumstances  which  ought 
to  have  excited  the  suspicions  of  a  prudent  man.  Lord  Denman,  C.  J.,  told 
the  jury  to  find  for  plaintiff,  if  they  thought  he  had  not  been  guilty  of  gross 
negligence  in  taking  the  bill  under  the  circumstances.  Verdict  for  plaintiff, 
and  on  motion  for  new  trial  for  misdirection,  Lord  Denman,  C.  J.,  Littledale, 
and  Taunton,  Js.,  said  that  nothing  less  than  gross  negligence  ought  to 
deprive  a  party  of  his  right  on  a  bill,  and  Patteson,  J.,  said,  **  I  never  could 
understand  what  is  meant  by  a  party's  taking  a  biU  under  circumstances  which 
ought  to  have  excited  the  suspicions  of  a  prudent  man."    Rule  refused. 

Baekhou9€  v.  HarrtMon,  5  B.  &  Ad.  1098,  January  31st,  1834.  In  an  action 
by  a  banking  company  as  indorsees  of  two  bills,  it  appeared  that  they  had  been 
lost  by  the  defendant's  sister,  and  were  afterwards  discounted  by  the  bank  : 
the  jury,  in  answer  to  questions  put  by  the  judge,  found  that  the  bank  took 
the  bills  bond  fide,  but  under  such  circumstances  that  a  reasonable,  cautious 
man  would  not  have  taken  them.  After  argument,  the  Court  granted  a  new 
trial.  Lord  Denman,  C.  J.,  Littledale,  and  Taunton,  Js.,  observing  that  it  was 
incumbent  on  defendant  to  show  that  the  plaintiffs  had  been  guilty  at  least  of 
gross  negligence,  and  Patteson,  J.,  said  that  the  doctrine  first  laid  down  in 
Gili  V.  Cubiit,  poet,  p.  537,  that  a  party,  who  takes  a  bill  under  circumstances 
which  ought  to  have  excited  the  suspicion  of  a  prudent  man,  cannot  recover, 
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It  was  formerly  held  that  in  the  case  of  such  a  bill  it 
would  be  a  defence,  if  the  plaintiff  had  taken  it  without 
proper  caution.  (119) 

had  gone  too  far,  and  ought  to  be  restricted,  and  that  the  facts  found  by  the 
jury  afforded  no  defence. 

Goodman  y.  Harvey,  4  Ad.  &  E.  870,  April  27th,  1839.  In  an  action  on  a 
bill  dated  1st  September,  at  four  months  for  262/.  13f.  l<f.,  drawn  by  defend- 
ants on  Gould,  Dowie,  and  Co.,  payable  to  J.  Scott  or  order,  and  indorMd  by 
him  and  D.  Levy  to  plaintiff;  it  appeared  that  it  was  given  by  Scott  to 
Hudson  to  get  it  discounted,  but  he  delivered  it  to  D.  Levy  who  caused  it  to 
be  presented  for  acceptance,  which  the  drawees  declined,  having  received  notice 
from  defendants  not  to  pay  Scott  money,  as  they  were  going  to  make  him  a 
bankrupt.  The  bill  was  noted  and  protested,  and  returned  by  Levy  to  Hudson, 
and  by  him  to  Scott,  but  he  being  arrested  gave  it  back  afterwards  to  Hudson, 
requesting  him  to  get  it  discounted,  which  he  undertook  to  do,  but  he  again 
placed  it  in  Levy's  hands,  who  discounted  it  with  plaintiff,  getting  260/.  for  it. 
Levy  never  remitted  the  proceeds  but  retained  them  in  fraud  of  Scott,  and 
none  of  the  other  parties  having  given  value,  Gould  and  Co.  and  defendants 
refused  payment.  Lord  Denman  proposed  to  ask  the  jury  whether  plaintiff 
having  taken  the  bill  vnth  the  notarial  marks  on  it  was  guilty  of  gross  neg^- 
gence,  and  in  answer  to  a  question  they  said  those  marks  were  sufficient  evi- 
dence of  non-acceptance.  Plaintiff  was  thereupon  nonsuited,  but  upon  rule 
to  set  it  aside  Lord  Denman  said  the  question  he  proposed  to  submit  to  the 
jury  was,  whether  the  plaintiff  had  been  guilty  of  gross  negligence  or  not. 
That  the  Court  were  all  of  opinion  "  that  gross  negligence  only  would  not 
be  a  sufficient  answer,  where  the  party  has  given  consideration  for  the  bilL 
Gross  negligence  may  be  the  evidence  of  malafidei  but  is  not  the  same  thing. 
We  have  shaken  off  the  last  remnant  of  a  contrary  doctrine.  Where  the 
bill  has  passed  to  the  plaintiff  without  any  proof  of  bad  faith  in  him,  theze 
is  no  objection  to  his  title :"  and  the  other  judges  concurring,  rule  absolute. 
See  the  rule  laid  down  in  this  case  confirmed,  Uther  v.  Riehf  10  Ad.  ft  B. 
784,  poii;  Arlouin  v.  Anilertont  1  Q.  B.  498 ;  and  see  per  Cur.  Footer  v. 
Pearton,  1  C.  M.  &  R.  849.t 

(119)  Solomont  v.  The  Bank  of  England,  13  East,  135,  n.  (1791).  Trover 
for  a  bank  note  for  500/.  It  appeared  that  the  note  had  been  fraudulently 
obtained  by  means  of  a  forged  draft,  and  therefore  when  presented  for  pay- 
ment it  was  stopped  by  the  bank,  who  informed  the  plaintiff  of  the  circum- 
stances. The  plaintiff  had  received  it  from  his  correspondents  at  Middleburgh, 
and  by  desire  of  the  bank,  wrote  to  them  to  learn  how  they  came  by  it.  In 
answer,  they  vrrote  that  they  had  received  it,  in  payment  for  goods,  from  a 
stranger.  The  note  was  three  years  old,  and  was  stated  by  the  plaintiff  to 
have  been  taken  by  him  in  reduction  of  a  balance  due  to  him  from  his  cor- 
respondents, but  how  this  vnis  did  not  appear.  Bank  notes  of  this  value 
were  not  usually  ciu*rent  at  Middleburgh.    Lord  Kenyon  said  that  as  it  did 
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not  ippear  that  tlie  plaintiff  had  giten  a  f  aliiable  consideratioii  for  the  note 
before  notice,  he  ihoold  consider  him  as  agent  to  his  correspondents,  and  he 
thought  that  they  had  not  satisfactorily  accounted  for  their  possession  of  the 
note.  The  plaintiff  consented  to  a  nonsuit ;  and  on  a  rule  nisi  to  set  it  aside 
and  cause  shown,  the  Court  refused  to  interfere.  See  Loumdea  ▼.  Andenomt 
13  East,  130. 

GUI  V.  CHbiiif  3  B.  &  C.  466  (1824).  In  an  action  by  indorsee  against  ac- 
ceptor, it  appeared  a  bill  had  been  stolen  out  of  a  parcel,  and  plaintiff  was,  there- 
fore, called  upon  to  prove  under  what  circumstances  he  took  it :  he  proved  that 
he  was  himself  a  bill-broker,  that  the  bill  was  brought  in  his  absence  to  his  clerk 
for  discount :  that  it  was  brought  between  nine  and  ten  in  the  morning :  that 
the  derk  thought  he  knew  the  features  of  the  man  who  brought  it  firom 
luKving  seen  him  before,  but  he  did  not  know  his  name  or  where  he  lived : 
the  derk  desired  him  to  leave  the  bill,  that  he  might  inquire  as  to  the  names 
upon  the  biU,  and  call  again:  that  the  inquiry  was  made,  the  man  called 
again  in  two  hours  and  got  the  money,  and  by  the  clerk's  desire  put  his  name 
upon  the  bill.  The  derk  did  not  ask  the  roan  his  name,  or  where  he  lived, 
or  on  whose  account  he  came,  or  where  he  got  the  biU :  and  it  was  not  the 
practice  in  plaintiff's  office  to  inquire  about  the  drawer  or  any  other  party,  if 
the  acceptors  were  good.  Abbott,  C.  J.,  asked  the  jury  what  they  would 
think  if  a  board  were  put  over  plaintiff's  door,  "  Bills  discounted  for  persons 
whose  features  are  known,  and  no  questions  asked,"  (and  the  Cpurt  thought 
the  facts  warranted  the  question,)  and  he  left  it  to  the  jury,  whether  it  was 
proper  caution  to  discount  a  bill  for  a  man  whose  name  and  residence  were 
unknown,  and  intimated  pretty  strongly  it  was  not;  the  jury  found  for 
defendant,  and  on  rule  nisi  for  new  trial  and  cause  shown,  the  Court  thought 
the  case  properly  left  to  the  jury,  and  the  conclusion  drawn  by  the  jury  right: 
rule  discharged. 

Snow  and  othert  v.  Peacock,  2  Car.  &  P.  215.,  3  Bing.  406  (1826).  In  trover 
for  a  500/.  Bank  of  England  note,  it  appeared  that  in  September,  1824,  plain- 
tiffs' porter  was  robbed  of  it.  Plaintifb  made  immediate  complaint  at  Bow 
Street,  had  hand-bills  and  placards  published,  gave  notice  to  stop  payment  at 
the  bank,  and  advertised  the  number,  date,  and  amount  in  the  Hue  and  Cry, 
(a  paper  circulated  by  the  Home  Secretary  of  State  for  giving  notice  of 
offences).  In  April,  1825,  it  was  taken  to  the  bank  at  Bourne,  in  Lincoln- 
shire, by  a  respectable-looking  man,  who  bad  arrived  at  Bourne  two  hours 
before  by  the  London  mail.  A  clerk  at  the  bank  asked  the  prisoner's  name, 
and  then  gave  him  the  amount  in  notes  of  the  bank ;  he  asked  no  other 
questions.  The  clerk,  in  a  service  of  eleven  years,  had  never  changed  a  note 
so  large  as  200/.  Best,  C.  J.,  left  it  to  the  jury,  whether  plaintiffs  had  acted 
with  due  diligence  in  circulating  iotelligence  of  the  robbery,  and  whether 
defendant's  clerk  had  exerdsed  sufficient  caution  and  observed  the  usual 
course  of  business  in  giving  change  for  the  note.  The  jiuy  found  for  plain- 
tiffs, but  added  that  they  had  not  the  slightest  suspidon  of  defendant's 
motives.  A  new  trial  was  applied  for  on  the  ground  that  the  proper  question 
for  the  jury  was  whether  the  defendant  had  acted  bonA  fidi,  but  after  cause 
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aci&jiiz  ftiuer  :ainp   a  bill 
ji  ihUUL  If  "ae  -w?9e.    <j(t  UatSk 

le  ^Ti^  lAfTifs  -a  l(r3nc.£ruD  Mv.  r«i..  imt  ieaired  shcB.  to  stop 
tur  ilL  In  zie  zj^an  imc  "iz.  m.  iL*tn«  ""vn  ^oune  bbiu  sczaBg!ez%  vofi  to 
itLesuissLi'  *  lUiM  s  .L^  is<  rise.  Bui  ««icM  -d  i«cn>  si«  iill  earilfed.  Oae  oC 
i^ktnk  ^AUL  le  ^laB  tie  xtdurvr  *  ma  .  leiRniiuin;  aaheii  'oe  buL  awi  |J^»^tf 
irMiznr  -m^iS'.     3«-5r.  I.  i".,  tut  x  to  Tiif  .ury-  '▼*iti*^i«r  punnctf  oKd  doe 

ac^t  rm  ^Hi  'A< "1  ma  -ai&iricu.z  aunuii  ji  ^aiuic  ciu;  ^iIL  Tbe  jury 
5iiuui  7ir  'oe  u-it^ananr.  jCunun  ifir  lew  :raL  m  :iie  sriiiiui  tdiaft  tke  onhf 
pmTi47  iTieMT^an  va».  wtitrtasr  iiffRaiianc  'oad  iMti  *bae  exoiam,  aad  acted 
tela  i-t^.  iiiii  .lac  x  -va*  jnnLSU^uk  whiexher  pimamf  had  used  di 
It  Kic  3iir  'ioe  Giiii'  .lun^r  luimcif  'manii  'o  zrve  aodce  of 
€xr<*sji«'«»i7  at  poaailjie  .  joc  iie  luii  scusr  3Ubi£tl  tiaoB  cantioacd  tke  pnbfie. 
Maie  rtuciL 

Dmtk  v.  Oulin^.  iB.±C.  im)  I^'Ij  .  InrJL  !((rremi]«r»  pIaABl3ff*t  broker 
l^givie  piamtuf  a  •mi*t;iie  ip«ia  P -.u*  mil  Co.,  laokaii..  fiur  50/. :  22ad  November, 
hiiniiggu  Smr  and  trre  p.s.,  a  ^vomaa  df  Rspeetahle  appcanate  boogjkt  goods 
af  ^tetiendanti.  wiuiLtiaaic  liuni-dnp<!n  aod  hah«rda:»h<;n»  to  the  anaMOi  of 
id.  lOa.  sifi  p^i*  tafnn  rlii^  diiMpK  -.  ^oifv  afiketi  iufr  name  aod  wnce  h  dotni, 
and  gafe  her  the  ciuuwe :  :;Iie  oexs  day  ihej  pr!»ent«d  k  for  fMrmeat,  and 
the  banken  paid  it.  On  che  'LjCo.  plaocjf  zave  notice  to  the  bookera  not  to 
pay  it,  hot  nmimz  it  had  b«en  paid,  calLetl  oa  defendaat,  and  bfoi^;lil  this 
octiAo  for  ouioey  bad  and  reccired.  Abb«tt,  C.  J.,  left  it  to  the  jury,  whetber 
defendaati  bad  ant  taken  the  cheque  onder  cinrnnstaocct  that  shoold  hoTC 
t%nted  the  soispidAD  of  a  pendent  man*  and  they  found  for  defendant.  On 
mr#'.ion  for  new  trial,  che  Coart  were  satiii^ed  that  if  th»  was  to  be  eonsdered 
at  irM  by  plaintiff  or  stolen  from,  bim,  defendant,  wbo  took  it  so  long  after 
iti  date,  miut  be  coD^itlered  aa  having  taken  it  at  his  peril :  they,  however, 
dofi>>t«^d  whether  plaintiff  should  not  hare  given  some  evidence  of  loaing  the 
cbe^ine ;  but,  on  time  to  consider  on  that  point,  they  thoo^t  a  person  who 
tor>k  such  a  cheque  oniler  such  circumstances  was  bound  to  show  that  the 
party  from  whom  be  took  it  bad  good  title  to  it ;  and  Abbott,  C.  J.,  remarked 
that  the  puty  who  lost  it  might  in  many  instances  be  anaUe  to  prove  such 
loss.    Rule  refused. 

Siranfft  v.  Wigneif,  6  Bing.  677  (1830).  Plaintiff,  a  female,  came  to  London 
tm  the  outside  of  a  coach  from  Tonbridge,  i»ith  a  bank  post  bill  for  100/.  in  her 
reticule :  in  London  she  got  into  a  hackney  coach,  and  gave  her  reticule  to  a  gen- 
tleman who  accompanied  her ;  on  her  getting  out  the  gentleman  left  the  reticnle 
in  the  coach,  and  it  was  lost.  On  discovering  her  loss,  she  made  inquiries 
alMiut  the  coach,  applied  at  the  hackney-coach  office  (where  she  was  told  she 
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But  this  is  overruled  (120),  and  it  is  now  settled  that 
though  want  of  proper  caution  may  be  evidence  to  submit 
to  the  jury  of  mala  fideSy  yet  in  itself  it  is  not  sufficient 
to  form  a  defence.  (121)  f 

To  make  out  that  it  had  been  stolen  or  lost,  it  is  not 
necessary  that  the  defendant  should  give  positive  evidence  of 
the  theft  or  loss,  if  he  were  tUb  person  from  whom  it  was 
stolen,  or  by  whom  it  was  lost ;  for,  that  may  lie  in  his  own 
knowledge  only :  proof  that  he  took  the  steps  a  man  natu- 
rally would  take  in  case  of  theft  or  loss,  will  furnish  ground 
for  a  jury  to  conclude  it  had  been  stolen  or  lost.  (122) 

And  though  there  be  positive  evidence  of  the  theft  or 
loss,  the  defendant  should  be  prepared  to  show  that  proper 
steps  were  taken  to  notify  the  theft  or  loss,  and  to  put  the 
public  on  their  guard  ;  for,  want  of  diligence  in  this 
respect  will  weaken  the  defence.  (123) 

A  fortiori  wiU  it,  if  the  loser  in  the  step  he  takes  do 


Deed  take  do  steps,  as  the  reticule  would  most  probably  be  returned  in  a  few 
daya),  distributed  handbills,  oflfering  a  reward,  about  the  hackney-coach  stands 
and  watering-houses ;  and,  lastly,  on  the  24th  September,  eight  days  after 
the  loss,  advertised  it  in  the  Morning  Advtrtitfr.  Early  that  day,  defendant, 
a  banker  at  Brighton,  cashed  it  for  a  stranger,  who  said  he  was  going  to 
Southampton,  and  wrote  in  a  yery  illiterate  hand,  as  his  name  and  address, 
"  Mr.  W.  Wilson,  Queen's  Street,  Lincohi's  Inn  Fields.''  Tindal,  C.  J.,  left 
three  questions  to  the  jury :  Whether  there  had  originally  been  a  want  of 
ordinary  care  on  the  part  of  the  plaintiff;  Whether  there  had  been  a  want  of 
diligence  in  plaintiff;  and,  Whether  there  had  been  negligence  in  defendant. 
The  jury  found  for  plaintiff;  and,  on  motion  for  new  trial,  the  Court  thought 
the  proper  points  had  been  left  to  the  jury,  and  that  there  was  no  ground  for 
disturbing  the  verdict;  and  Bosanquet,  J.,  said,  that  if  there  were  a  want  of 
caution  in  the  loser,  he  was  not  prepared  to  say  he  would  be  precluded 
thereby  from  recovering,  where  there  had  been  negligence  in  the  person 
receiving  it.  The  action  was  trover.f  See  also  EoiUy  v.  Croekford^  10  Bing. 
243  (November  5, 1833). 

(120)  Per  Parke,  B.,  16  M.  &  W.  359. 

(121)  Goodman  v.  Harvey,  ant§t  p.  539,  note  (UB) ;   et  per  Cur.  10 
Ad.  &  E.  790. 

(122)  See  Doum  v.  Hailing,  ante,  p.  538,  note  (119). 

(123)  See  Snow  v.  Peacock,  ante,  p.  537,  note  (119) ;  and  Beckwith  v. 
Corral,  ante,  p.  538,  note  (119). 
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j:rTC  ?ac:Tpr  aJar  ^apcirgai  as  lo  ike  faiD  or  note  in 

A.^  if  ^le  fciDt'i  "sas  ie  tad  joai  a  yn,!,  or  pocket- 
\«>.k.  kr.  acfi  iias  ^ae  7in:«ai2  vere  of  no  nae  but  to  the 


Lx  ease  Tt  a  ^Bnk-^:t««  aiXBce  as  ilie  lank  to  stop  it, 
ath'^'zssiiz  31  'i^u*  H:ae  Kid  Cry.  and  ^stribntiDg  placards 
ia  I>:ciii:a  acii  s  vitscIxT^  .  noe  the  loss  is  in  London), 
Mid  aoKii^  nBUT  ccizzsnr  lonkecs  (thoo^  not  all)  is 
waStrjECL  ZA  eriaccc  uie  jceer  firam  die  dnrge  of  n^;i]gmce. 

If  lae  ^^»  be  2n»ie  om.  tbe  burden  of  proof  thai  he,  or 
•ocne  one  c»ier  wtii  ^m  be  daans,  gave  a  imfaafale  considem- 
tirxi  {'ft  it.  and  rc«jk  it  -**  icmAfidej^  lies  npon  the  phuntiff. 

The  ac^jcnt  of  the  bul  or  note  may  be  {Mt^ier  for  con- 
sidetatioQ  in  judging  of  the  "^  bomm  Jide$  :  '^  (127)  greater 
eaotioo  mar  be  expected  upon  a  large  bill  or  note  than  apon 
a  small  one. 

In  ease  of  ach€qne  upon  a  banker,  the  date  of  the  cheque 
maj  be  proper  for  consideration :  greater  canti<Hi  may  be 
thoogfat  right  if  the  check  be  of  scTcral  days^  standing, 
than  if  it  be  taken  within  a  day  or  two  of  the  date.  (128) 

There  is  not  necessarily  want  c^  caution  in  taking  a 
cheque  upon  a  banker  fire  days  after  the  date.  (129) 

Although  it  haTC  ^  and  Co.*"  written  across  it,  to  intimate 
it  to  be  paid  to  a  banker.  (129) 

(124)  See  Beekwitk  t.  Corrml,  omit,  p.  538,  note  (119). 

(125)  See  Snow  t.  Pemeoek,  mUe,  p.  537,  note  (119). 

(126)  See  Down  t.  Haliing,  aa/e,  p.  538,  note  (119) ;  fsee  also  Bcs/cy  ▼. 
BidwtU,  ante,  p.  472,  n.  (24).t 

(127)  f  Want  of  Caation,"  in  the  last  edition  rf  see  Snow  t.  Peacock, 
ante,  p.  537,  note  (119);  fEoMiey  ▼.  Crockford,  10  Bing.  243.t 

(128)  See  Down  ▼.  Hailing  t  SoUmona  ▼.  Bank  qfEngiand,  ante,  p.  536, 
note  (119). 

(129)  Roih$childN,Comey,9B.&C.ZSS{lS29),  Brady,  a  wine  merchant 
and  cooper,  had  in  bit  possession,  24th  January,  two  cheques  of  plaintiff's  upon 
his  bankers  for  1330/.,  dated  19th  January,  with  <'and  Co."  written  across 
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Discounting  for  a  man  whose  name  and  residence  are 
unknown,  and  who  is  only  known  by  his  features  to  the 
person  discounting  it,  may  be  deemed  want  of  caution, 
"fand  some  evidence  towards  establishing  mala  fides.'^' (\ZQ) 

And  so  may  discounting  for  a  stranger  who  only  gives 
his  name.  (131) 

Especially,  if  the  bill  or  note  discounted  be  of  large 
amount.  (132) 

*f-  So,  discounting  the  bill  or  note  at  a  very  high  rate  is 
evidence  on  the  question  of  mala  fides.  (133)  f 

Where  a  bill  or  note  has  been  stolen  or  lost,  it  is  not 
merely  a  ground  of  defence  that  it  was  taken  mala  fide^ 
but  where  the  party  has  obtained  payment  upon  it,  he  may 
be  made  to  refund.  (134) 

And  if  he  still  have  the  bill  or  note  in  his  possession,  he 
may  be  made  to  give  it  up.  (135) 

them.  Brady  applied  to  one  of  the  defendants  to  give  him  cash  for  them,  on 
the  ground  that  he  (Brady)  had  no  hanker,  which  defendant  had,  and  from 
the  *'  and  Co."  written  across,  they  must  be  presented  through  a  banker. 
This  defendant  knew  Brady  by  person,  but  not  his  residence,  and  gave  him 
the  amount,  and  paid  the  cheques  to  Remington  and  Co.,  their  bankers,  who 
got  the  amount  from  Masterman  and  Co.,  plaintiff's  bankers ;  it  was  then 
discovered  that  these  cheques  had  been  obtained  from  pUuntiff  by  fraud, 
and  he  brought  this  action  to  recover  back  the  money.  Lord  Tenterden  left 
it  to  the  jury  whether  the  circumstances  were  such  as  ought  to  have  excited 
the  suspicions  of  prudent  men,  and  whether  defendants  had  acted  with  rea- 
sonable caution.  The  jury  found  for  defendants ;  and,  on  motion  for  a  new 
trial,  the  Court  said,  the  question  presented  to  the  jury  was  the  right  one,  and 
they  could  not  say  they  had  come  to  a  wrong  conclusion. 

(130)  See  Oill  v.  Cmbitt, ante,^. 537,  note (119);  Strange  v.  Wigney, ante, 
p.  538,  note  (119). 

(131)  See  Snow  v.  Peacock,  ante,  p.  537 ;  Solomom  v.  Bank  qf  England, 
ante,  p.  536. 

(132)  See  Snow  v.  Peacock,  and  Solomom  v.  Bank  qf  England,  ante, 
p.  537,  note  (119). 

t  (133)  Per  Pollock,  C.  B..  Angell  v.  Wbreley,  Hertford  Sum.  Ass.  1848 ; 
Ex.  Mich.  T.  1849 ;  12  Law  Times,  Ex.  151.t 

(134)  See  Down  v.  Hailing,  ante,  p.  538,  note  (119). 

(135)  See  Snow  v.  Peacock,  Beckwith  v.  Corral,  and  Strange  v.  Wigney, 
ante,  p.  538,  note  (119). 
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Another  ground  of  defence  to  an  action  on  a  bill 
or  note  is  indulgence  to  a  party  to  whom  defendant, 
if  he  paid,  would  be  entitled  to  look  for  reimburse- 
ment. (136) 

-|-  Formerly  under  the  general  issue,  non  assumpsit  in 
assumpsit^  and  nil  debet  in  debt,  almost  every  defence  was 
available. 

But  in  actions  of  assumpsit  on  bills  or  notes  the  plea  of 
non  assumpsit  is  now  inadmissible  (137) ; 

Unless  the  general  issue  be  pleadable  by  virtue  of  some 


(136)  See  ante,  pp.  209  to  212,  338  to  347. 

t (137)  R.  G.  H.  T.  4  Will.  IV.  Assampsit,  r.  2.  <'  In  aU  actuma  upon  bills 
of  exchange  and  promissory  notes,  the  plea  of  non  attumpHi  shall  be  inad- 
missible. In  such  actions,  therefore,  a  plea  in  denial  mnst  traverse  some 
matter  of  fact,  ejp.  gr.  the  drawing,  or  making,  or  indorsing,  or  accepting,  or 
presenting,  or  notice  of  diihonour  of  the  bill  or  note."  The  plea  of  aois 
ttuwmpwit  will  therefore  be  bad  on  special  demnrrer. 

Donaldton  ▼.  T^owpton,  6  M.  &  W.  316.  Ammnpni  by  indorsee  on  a 
note  payable  by  Instalments,  and  for  money  due  on  an  account  stated, 
alleging  in  the  conclusion  that  defendant  afterwards,  on  a  day  which  appeared 
to  be  after  the  last  instalment  became  due,  promised  to  pay  the  plaintiff  the 
said  several  sums  of  money  on  request.  Plea,  iioii  aentrnpHt,  and  upon 
special  demurrer,  Parke,  B.,  said,  that  as  in  an  action  on  a  promissory  note 
a  promise  was  implied  by  law,  and  none  need  be  alleged,  and  at  the  trial  it 
would  only  have  been  necessary  for  plaintiff  to  have  proved  the  note  on  this 
issue,  the  plea  was  inadmissible.    Judgment  for  plaintiff. 

Such  a  plea  would  also  seem  to  be  bad  on  general  demurrer,  per  Parke,  B., 
6  M.  &  W.  282 ;  Sewell  v.  Dale,  8  Dowl.  309 ;  but  appears  to  be  good  after 
verdict,  see  Pinieyum  v.  Mackenzie,  3  Bing.  N.  C.  824,  per  Parke,  B.,  2 
M.  &  W.  732.  If  the  defendant  plea^ng  such  a  plea,  be  under  terras  of 
pleading  issuably  the  plaintiff  may  sign  judgment,  Sewell  v.  l>ale,  mhi  m^r.  ; 
but  if  the  plea  be  pleaded  generally  to  a  declaration  containing  another  count 
besides  that  on  the  bill  or  note,  the  plaintiff  cannot  sign  judgment  on  the 
whole  declaration,  but  should  demur  specially,  EdUeon  v.  Pigraut,  16  M.  &  W. 
137,  and  see  Boutfield  v.  E^e,  1  Ex.  89 ;  but  see  also  firtieer  v.  Newton, 
8  DowL  773.  Should  the  plaintiff,  however,  join  issue,  it  would  seem  that 
on  the  trial  he  must  be  prepared  to  prove  the  hcU  which  it  would  have  been 
incumbent  on  him  to  prove  before  the  new  rules  under  that  plea,  Hay  v. 
FUher,  2  M.  &  W.  722 ;  Finleyeon  v.  Mackenxie,  3  Bing.  N.  C.  824 ;  see 
aliier  Neale  v.  Proctor,  2  Car.  &  K.  456. 
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(138)  statute,  or  the  promise  sued  on  be  not  that  contained 
in,  or  implied  by  law  from  the  bill  or  note.  (139) 

And  in  actions  of  debt  on  bills  or  notes  the  plea  of  nil 
debety  or  nunquam  indebitatus  is  also  inadmissible.  (140) 


(138)  Wetkt  ▼.  Argent,  16  M.  &  W.  817. 

The  statute  3  &  4  Will.  IV.  c  42,  s.  1,  which  empowered  the  judges  to 
nuke  rules  regnlatin;  pleadings,  provides,  "  that  no  such  rule  or  order  shall 
have  the  effect  of  depriving  any  penon  of  the  power  of  pleading  the  general 
issue  and  giving  the  special  matter  in  evidence,  in  any  case  wherein  he  is  now, 
or  hereafter  shall  he  entitled  to  do  so  by  virtue  of  any  act  of  parliament  now 
or  hereafter  to  be  in  force. 

But  by  R.  0.  T.  T.  I  Vict  the  defendant  must  insert  in  the  margin  of  the 
plea  the  words,  "  by  statute,"  "  otherwise  such  plea'shall  be  taken  not  to  have 
been  pleaded  by  virtue  of  any  act  of  parliament."  See  Bwrikohnuw  v. 
Carter^  3  M,  &  6. 125.  Under  this  plea  the  plaintiff  will  be  bound  to  give 
precisely  the  same  proof  as  he  must  have  given  before  the  new  rules,  and  the 
defendant  may  avail  himself  of  any  defence  which  he  could  then  have  set 
up  under  it,  in  addition  to  that  afforded  by  the  statute.  See  Rou  v.  Cliflon, 
11  Ad.  &  E.  631 ;  WUiimm  v.  Jonei,  11  Ad.  &  E.  643;  per  Cresswell,  J., 
7  M.  &  G.  629  i  Mound  v.  ManmouiJUhire  Canal  Company,  Car.  &  M.  606. 

fThe  statute,  6  Geo.  IV.  c.  16,  s.  125,  enables  a  defendant  to  plead  the 
general  issue  to  any  action  brought  on  a  bill  or  note  given  to  persuade  a  cre- 
ditor to  consent  to,  or  sign  a  bankrupt's  certificate,  Hankey  v.  Cobb,  1  Q.  B. 
490  ;  and  the  statute  5  &  6  Vict.  c.  122,  s.  40,  (see  ante,  note  (53),)  enables 
him  to  plead  it  to  any  bill  or  note  given  to  a  creditor  to  induce  him  to  forbear 
(^posing,  or  to  consent  to  the  allowance  or  confirmation  of  such  a  oertificatcf 

(139)  Timmh  et  at.  v.  PUtt,  2  M.  &  W.  720.  Asntrnptit  by  plaintiffs 
as  executors  of  R.  Timmis,  on  a  note  payable  to  R.  Timmis,  alleging  that 
after  hia  death  defendant  promised  plaintiffs,  as  executors,  to  pay  it  to  them. 
Plea,  mm  a$nimptii.  Upon  demurrer,  Parke,  B.,  said,  that  to  support  this 
action  there  must  be  an  express  promise  to  plaintiffs,  and  the  cause  of 
action,  therefore,  was  the  note  with  that  promise ;  but  the  new  rule  is  con- 
fined to  cases  where  the  action  is  only  on  the  note,  and  the  promise  to  pay 
contained  in  or  implied  by  law  from  it,  and  is  to  be  read  as  if  worded  thus, 
"  in  all  actions  on  bills  of  exchange  and  promissory  notes  timpliciter,  without 
any  other  matter."    Leave  to  amend,  otherwise  judgment  for  defendant. 

Roll§$ton  V.  Dixon,  2  D.  &  L.  892.  In  an  action  against  defendant  as 
executor  of  the  maker  of  a  cheque,  a  judge  at  chambers  refused  to  permit  him 
to  plead  MOfi  auumpHt;  but  upou  rule  for  this  purpose,  Alderson,  B.,  (sitting 
alone,)  said  the  plea  was  clearly  admissible,  as  there  was  a  distinction  between 
a  promise  by  the  original  party  and  a  promise  by  the  executor.  Rule 
absolute. 

(140)  R.  G.  H.  T.  4  WilL  IV.  Covenant  and  debt,  r.  2.   "  The  plea  of  nU 
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But  if  the  general  issue  be  pleadable  by  virtue  of  some 
statute  the  defendant  may  plead  nil  debet.  (139) 

Pleas  in  denial  must  traverse  some  matter  of  fact 
alleged,  e.  g.  (141)  the  drawing  or    making,  or  indors- 


debet  shall  not  be  allowed  in  any  action.  R.  3.  In  actions  of  debt  on  simple 
contract,  other  than  on  bills  of  exchange  and  promissory  notes,  the  defendant 
may  plead  he  never  was  indebted  in  manner  and  form  as  in  the  declaration 
alleged.  R.  3.  In  other  actions  of  debt,  in  which  the  plea  of  nil  debet  has 
been  hitherto  allowed,  including  those  on  bills  of  exchange  and  promissory 
notes,  the  defendant  shall  deny  specifically  some  particular  matter  of  £ut 
alleged  in  the  declaration,  or  plead  specially  in  confession  and  avoidance.''  A 
plea  of  m7  debet ^  or  nunq^Mon  indebUatue  is  bad  on  special  demurrer,  Armfield 
T.  Burgmt  6  M.  &  W.  281,  and  perhaps  on  general  demurrer,  see  per  Parke,  B., 
6  M.  &  W.  282.  As  to  the  other  results  of  pleading  it,  where  it  is  inadmissible, 
se^  mUet  note  (137) ;  and  FhUeyMfm  y.  Maekeiune,  3  Bing.  N.  C.  824,  which 
was  an  action  of  debt. 

(141)  A  plea  traversing  the  drawing,  making,  indorsement,  or  acoeptaQce, 
not  only  enables  the  defendant  to  avail  himself  of  >  any  material  variance  be- 
tween the  instrument  produced  and  the  declaration ;  but,  as  it  compels  the 
plaintiff  to  produce  the  bill  or  note  as  evidence,  the  defendant  may  object 
that  it  is  not  properly  stamped.  Daweon  v.  Maedonaidt  2  M.  &  W.  26; 
M'Dowall  V.  Lpder,  2  M.  &  W.  52;  Field  v.  Woods;  Serte  t.  Nwrtvm, 
ante,  p.  25,  note  (75) ;  Steadman  v.  Duhamei,  ante,  p.  94,  note  (24) ;  Bart^ 
lett  V.  Smith,  ante,  p.  116,  note  (71).  Under  such  a  {dea,  too,  it  wiU  be  in- 
cumbent on  the  plaintiff,  if  the  instrument  has  been  signed  or  accepted  by 
an  agent,  to  prove  his  authority  to  bind  the  defendant ;  Damdeom  v.  Siamiey, 
2  M.  &  6.  721 ;  Feam  v.  FUiea,  7  M.  &  6.  513 ;  Walker  v.  Bemmett,  2  C.  B. 
850 ;  and  in  the  case  of  a  signature  or  acceptance  by  a  partner,  the  defendant 
may  contend  that  the  partnership  vras  not  of  such  a  nature  as  empowered  his 
partner  to  bind  him  by  an  instrument  of  this  description ;  Hedieg  v.  Arm- 
bridge,  3  Q.  B.  316,  axte,  p.  60,  note  (50) ;  Bramah  v.  Boberte,  mUe,  p.  58, 
note  (47) ;  or  that  by  the  terms  of  the  partnership  the  one  partner  had  not 
authority  to  sign  or  accept  a  bill  or  note,  and  plaintiff  knew  this  when  he  took 
it ;  or,  there  being  an  authority  to  sign  or  accept  such  instruments  for  partner- 
ship purposes,  that  this  was  given  for  a  puipose  foreign  to  the  partnership,  (e.  g. 
a  private  debt,)  of  which  circumstance  the  plaintiff  was  cognisant ;  Muepr^ve 
v.  Drake,  ante,  p.  67,  n.  (66) ;  and  a  special  plea  setting  forth  these  ftcts 
would  be  bad  as  an  argumentative  traverse  on  special  demurrer,  Jomee  v. 
Corbett,  2  Q.  B.  828  ;  Grout  v.  BfUhoven,  1  Ex.  382.  A  travene  of  this 
kind  also  does  not  put  in  issue  the  mere  fact  of  signature,  but  it  will  be 
competent  for  the  defendant  to  show  under  it  that  there  never  has  been 
any  delivery  by  him,  or  some  intermediate  indorser  with  intent  to  bind 
himself,  or  transfer  the  bill;  for  example,  that  it  was  delivered  to  the 
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ing  (142),  or  accepting,  or  presenting,  or  notice  of  (143) 
dishonour,  or  protesting  of  the  bill  or  note,  or  the  excuse 
for  omitting  to  present  or  give  such  notice,  or  to  protest 
the  bill  or  note,  or  some  other  material  fact  alleged  in 
the  declaration. 
All  matters  in  confession  and  avoidance,  including  not 


pluntiff  to  keep  for  the  defendtnt,  or  as  agent  only  for  a  third  person, 
and  that  he  is  soing  in  defiance  of  that  person,  or  that  the  bill  or  note,  having 
been  delivered  by  the  defendant  for  a  particular  purpose  to  a  third  person, 
has  been  handed  over  by  him  to  the  plaintiff  with  notice  of  the  breach  of  duty ; 
Manttm  t.  Alien,  ante,  p.  136,  note  (32) ;  Adamt  y.  Jomet,  on^e,  p.  137,  note 
(34) ;  Haym  ▼.  CaulJMd,  5  Q.  B.  81,  ani€,  p.  138,  note  (35).  The  defendant 
cannot  avail  himself  of  an  alteration  in  the  bill  or  note  under  a  mere  traverse. 
Pony  V.  Nieholion,  13  M.  &  W.  778 ;  Magon  v.  Bradley,  ante,  p.  123,  note 
(14) ;  Hemming  v.  TVfnery,  9  Ad.  &  E.  926 ;  unless  the  plaintiff  has  de- 
ckred  on  it  in  iU  altered  sUte,  Coek  v.  CaxweU,  2  C.  M.  &  R.  291 ;  Cliford 
V.  Parker,  2  M.  &  6.  909  ;  Hemming  v.  TVenery,  2  C.  M.  &  R.  385 ;  Knight 
V.  ClemenU,  8  Ad.  &  E.  215,  atUe,  p.  125,  note  (21),  or  the  alteration  is  such 
as  to  render  a  firesh  stamp  necessary,  in  which  event  he  may  object  to  its 
reception  when  it  is  tendered  in  evidence,  per  Parke,  B.,  13  M.  &  W.  780, 
observing  on  Caiveri  v.  Baker,  4  M.  &  W.  417.  Should  the  defendant  also 
have  given  a  blank  or  imperfect  acceptance,  or  signed  his  name  as  drawer 
or  maker  of  an  imperfect  instrument,  or  on  a  blank  stamp,  with  directions  to  fiU 
it  np  in  a  particular  manner,  and  the  plaintiff,  in  violation  of  that  authority, 
has  filled  it  up  in  a  different  manner,  the  defendant  may  protect  himself  under 
such  a  traverse.  CroUg  v.  Hodgee,  4  M.  &  G.  561 ;  and  see  Res  v.  Hart, 
poet :  Reg.  v.  Wilton,  poet. 

(142)  A  plea  may  either  traverse  the  indorsement  modo  etformd,  or  the 
indorsement  to  the  particular  person  mentioned  in  the  declaration,  and  it  seems 
the  legal  effect  will  be  the  same ;  Watere  v.  Lord  Tkanet,  7  Dowl.  251.  And 
inasmuch  as  an  indorsement  is  in  one  sense  a  new  drawing  of  the  bill,  a  plea 
in  an  action  against  an  indorser  that  he  did  not  "  make  or  draw  "  as  alleged, 
is  good  in  substance,  and  cannot  be  treated  as  a  nullity.  It  is,  however, 
informal,  and  the  proper  course  is  to  demur  specially.  Allen  v.  Walker,  2 
M.  &  W.  317. 

(143)  Though  under  a  traverse  of  giving  due  notice  of  dishonour,  facts 
excusing  notice,  or  a  dispensation  with  it  by  the  defendant  cannot  be  given  in 
evidence,  see  Burgh  v.  Legge,  ante,  p.  413,  note  (272),  and  actual  notice  in 
due  time  must  be  proved,  Allen  v.  Bdnmndeon,  ante,  p.  276,  note  (162) ;  yet 
where  a  notice  has  in  fact  been  given,  which  under  ordinary  drcumstauces 
would  not  be  in  time,  such  facts  may,  in  some  instances,  be  treated  as  extend- 
ing the  due  period  for  giving  it  (see  AJlen  v.  Bdnmndeon),  and  will  support 
this  issue. 

N  N 
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only  those  bj  way  of  discharge,  bat  those  which  show  the 
transaction  to  be  either  void  or  voidable  in  point  of  law, 
either  on  the  ground  of  fraud,  or  otherwise,  must  be  spe- 
cially pleaded.  (144) 

Thus,  a  defence  on  the  ground  of  the  personal  incapacity 
of  the  plaintiff  to  commence  or  continue  the  suit,  e.  g.  that 
the  plaintiff  is  an  outlaw,  or  alien  enemy,  or  (145)  feme 
covert  J  must  be  pleaded  specially. 


(144)  R.  G.  H.  T.  4  Wm.  lY.  Assumpsit,  r.  3.  **  In  every  species  of 
a$»iKmpnt  til  matters  in  confiession  and  avoidance,  indnding  not  only  those  by 
way  of  discharge,  bat  those  which  show  the  transaction  to  be  either  void  ot 
voidable  in  point  of  law  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded,  e.  g,  infimcy,  coTertnre,  release,  payment,  performance,  illegality  of 
consideration,  either  by  statute  or  common  law,  drawing,  indorsing,  accepting 
&c.  bills  or  notes  by  way  of  accommodation,  set-off,  mutual  credit,  unsea^ 
worthiness,  misrepresentation,  concealment,  deviation,  and  various  other 
defences  must  be  pleaded." 

Covenant  and  Debt,  r.  4.  *'  In  actions  of  debt  in  which  the  plea  of  mU 
debti  has  been  hitherto  allowed,  including  those  on  bills  of  exchange  and 
promissory  notes,  the  defendant  shall  deny  speciaDy  some  particular  matter 
of  fact  alleged  in  the  declaration,  or  plead  spedally  in  confession  and  avoid- 
ance." 

(145)  If  a  bin  or  note  be  made  payable  to  a  woman  dum  sote,  vrithont 
words  of  transfer,  and  she  afterwards  marry,  her  coverture  can  only  be 
pleaded  in  abatement,  and  cannot  be  pleaded  in  bar.  Bemdist  v.  WaJtmrnm^ 
12  M.  &  W.  97 ;  Sherrmffton  v.  rate§,  tmte,  p.  51 ,  n.  (25).  And  likewise  if  it 
be  so  made  to  a  woman  during  coverture,  and  she  sue  alone  upon  it ;  Oaimn  v. 
Madelg,  emie,  p.  52,  n.  (28) ;  Guyard  v.  Af/fMi,eii/e,  p.  52,  n.  (26);  unless, 
perhaps,  in  the  latter  case  when  the  husband  has  in  some  efRectual  mode  dis- 
agreed to  the  interest  of  the  wife,  and  elected  to  take  it  in  his  marital  right ; 
see  per  Cur.  7  Q.  B.  876.  But  a  mere  statement  in  a  plea  in  bar  that  he  has 
received  interest  upon  it,  Hart  v.  Stephent,  eii/e,  p.  53,  note  (30) ;  or  that 
he  has  elected  to  take  it  in  his  marital  right,  ScarpeUimi  v.  Ateknom,  omit,  p. 
52,  n.  (27) ;  or  that  the  plaintiff  took  and  held,  and  still  holds  it,  vrithout  the 
authority  and  against  the  will  of  her  husband.  Cfuyard  v.  Sutitmt  3  C.  B.  153, 
will  not  suffice.  It,  however,  seems  extremely  doubtful  whether  the  husband 
can  in  any  case  sue  alone  upon  such  an  instrument,  and  consequently  whether 
the  coverture  of  the  plaintiff,  in  an  action  by  a  married  vroman,  can  be 
pleaded  otherwise  than  in  abatement.  See  Hart  v.  Stepkema  s  Semrpeiiim  v. 
Atehe$on:  Sherrington  v.  Yate$i  Ouyard  v.  Sutton:  Howard  v.  Odtm, 
Ex.,  M.  T.,  1848 ;  but  see  eonira,  Howeit  v.  Mmne,  3  Lev.  403 ;  1  Roper, 
Husband  and  Wte,  213. 
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So,  must  a  defence  that  the  plaintifT,  or  one  of  several 
plainti&,  is  liable  to  the  defendant  as  a  prior  party  to  the 
bill  or  note.  (146) 

And  so  must  a  defence  that  the  plaintiff  has  parted 
with    his   right,    either    by  (147)   bankruptcy,    or   insol- 


(146)  CharUt  WUlianu  v.  Clarke^  16  M.  &  W.  834.  Declaration  that  one 
Chailes  Wflliams,  in  Belgium,  drew  a  bill  on  DicksOli  payable  to  the  order  of 
defendant,  who  indorsed  it  to  plaintiff.  Plea,  traversing  notice  of  dishonour. 
Upon  the  trial  plaintiff  was  shown  to  be  the  drawer,  and  it  was  proyed  that 
notice  of  dishonour  was  given  on  his  behalf,  and  thereupon  it  was  contended 
that  the  notice  being  given  by  a  prior  party  was  ineffectual.  PoUock,  C.  B., 
held,  that  a  first  indorser,  to  whom  the  bill  had  been  reindorsed,  was  competent 
to  give  notice ;  and  verdict  for  plaintiff.  Upon  motion  for  new  trial  on  the 
ground  of  misdirection,  and  also  in  arrest  of  judgment,  the  Court  said,  that 
whether  the  Charles  Williams,  the  drawer,  and  Charles  WiUiams,  the  plaintiff, 
were  the  same  or  different  persons  was  not  put  in  issue ;  and  that  they  must 
presume  that  they  were  different  persons ;  and  any  defence  on  the  ground 
that  the  same  person  was  drawer  and  holder  as  re-indorsee,  should  have  been 
qiecially  pleaded.    Rule  refused. 

Smith  V.  Manaek,  18  L.  J.,  C.  P.,  65  (November  10,  1848).  Count  that 
O.  Smith  drew  his  bill  for  10/.  on  Mrs.  Warner,  payable  to  his  order,  and  that 
he  indorsed  it  to  defendant,  and  defendant  to  plaintiff;  plea,  that  O.  Smith 
was  the  drawer  and  indorser,  and  Uable  to  defendant  in  the  event  of  his  pay- 
ing the  bill.  Replication,  that  defendant  indorsed  it  for  the  accommodation 
of  Mrs.  Warner,  in  order  to  guarantee  to  plaintiff  10/.  due  from  her  to  him, 
and  there  was  no  consideration  for  plaintiff's  indorsement;  and  that  he 
indorsed  it  in  order  that  defendant  might  do  so,  and  thus  become  surety  to 
him  for  the  acceptor.  Upon  special  demurrer  the  Court  said,  that  although 
the  plea  disclosed  a  primd  facie  case  of  circuity  of  action,  yet  the  replication 
was  a  good  answer,  and  no  departure.    Judgment  for  plaintiff. 

If,  indeed,  the  count,  by  words  of  reference,  identified  the  plaintiff  as  a 
prior  party,  the  objection  would  be  available  without  plea.  See  Britten  v. 
Webbf  2  B.  &  C.  483.  For  forms  of  pleas  see  WiUiama  v.  Garke,  Wildere  v. 
Sievene,  15  M.  &  W.  208 ;  Bouleott  v.  WooUott,  16  M.  &  W.  584,  on/e,  p. 
323,  n.  (7).  And  for  forms  of  replication  see  the  same  cases,  and  Smith  v. 
Momuck, 

(147)  If  the  bill  or  note  was  given  to  the  plaintiff  after  his  bankruptcy, 
and  before  the  certificate,  the  plea  should  show  that  the  assignees  have  interposed 
and  required  payment  of  the  debt ;  Kitchen  v.  Barteeh,  7  East,  53;  Herbert  v. 
SaycTf  5  Q.  B.  965.  And  if  the  defendant  relies  on  the  operation  of  6 
Geo.  IV.  c.  16,  s.  127,  as  vesting  in  the  assignees  the  future  property  of  a 
person  whose  estate,  under  a  fiat  after  a  previous  bankruptcy  or  insolvency, 
does  not  produce  15t.  in  the  pound,  the  plea  must  contain  a  similar 
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Tency(148),  or  by  (U9)  tmnrferring  or  (150)lo8ing  the 


bill  or  note. 


gi,en  b.  the  sUtut.  for  tb.  prat«*ion  of  J«^'^ jj*^^:^ 
plaintiff',  bwikniptcy  «.  «i  «i«^er,  miot  .Ut.  tb.  ftcte  «.a  pn«~»6 

•t  length.    Pitt  T.  C»4PP''o«'.  8  M.  &  ^•.6^^-      ,  .  „  Tict  c  110, ..  91 : 
(U8)  Tb.  g.ner.1  P'^  I'T^TI  C  22  «  co^^t^  ^^  «« 

i,«olvency  uad«  either  ot  tho..  pro^ioD,.  th.  ^f* Z™  Z*;*^^  ,»^  ,. 
.bo  my  «rt  forth.    Se.  form,  of  plm  r^'^^.  "J?"^^  in 

thing,  M.  r«r*«  V.  BrMm,  10  M.  4  W.  78.  if  tnn  w  -ft—rtrf., 

com^.»*ment  of  th.  .ction  tb.  pU«  Ao«ld ««  •»«^ 'J'^'^^t  ^^TV. 
the  pie.  .hould  b.  in  b«  of  tb.  forthw  m«nten«^c  of  ^^yj^ 
wLer.    Th.  pie.  n«=d  not  ^  th^th.  V^^^J^J^^^^^ 

that  th. -«»« o"^ •••trtir:::^^* i^ -; ^J^"^ 

ito  dficacy  may  b.  rephrf,  but  tb.  .ub«squem  a»  oo__,e««Bait 

afforf  no  u..wer.  where  th.  voting  ord«  '^.n  fore,  rt  tb.  oomm«K*«» 
of  the  Mtion.    ronltm  t.  Fetter,  U  M.  &  W.  851. 

U9)  It  ha.  been  .ugg^ted  that  «  .ffinntiT.  Pl"*- •»*«-«  U-^J^ 
pliLlS  b«l  indor.ed  ov^  P«t«l  with  th.  bin  or  not.  b^.«^«^ 

LnLng  t«.t«noant  to  .  tr.v««  of  u  .Uegation,  unpUed  •»  "»«  ^ 
^tS^  that  th.  pi-ntiif  w«  tb.  hold«  of  it  ^  »>«  ~"-7^   tt^, 
acHon,  «.  ,«r  AUUnnm,  B.,  8  M.  4  W.  632 ,  and  ^-^676^^  ^ 
wonld  ...m  to  h«  properly  pl~ded  in  confe».on  ^\'^°^Z^ol 
,/•  Jlf^M  V.  ir«-,.»  ^^  WT-cA^ta-,  3  B«g.  N.  C.  183.     S^  the  fom 
Jea.  Ba.,n  r.  AmoU,  6  M.  &  W.  559 ,  Fra^  ..  ire,cA,B  M- &  V^^^ 
Artkur  V.  fl«»**.  1  Ex.  608.    A.  it  i.  not  a  ptea  m  «<=^' ^Jf  ^"^^T^ 
*  ..V-Wi  i.  inapproprirte,  and  b«i  on  n^cial  d^nuner.  Sc»^  J^]l 
M.  4  W.  673 ,  and  «>  lik«m..  wh«e  tb.  pl«  aU.ge.  that  the  KU  or^ 
baying  been  indor«d  to  a  third  v^n,  he  b«»m.  and  wm  at  the  «««»«*; 
m.nt  of  tb.  .nit.  and  .till  i.  th.  holder,  a  .pedal  trawrw  that  «.y  oUm^  p«» 
than  the  plaintiff  U  the  bold«  U  bad  a.  involving  an  immatoial  qn«tK». 
for  it  doe.  not  put  in  i»ue  wbrth«  be  wa.  the  boldw  of  it  at  the  com- 
mencement  of  the  .uit.  Bumi  v.  Arnold.  A  tray.rs..  howww,  that  the  paioo. 
to  whom  it  U  aU<!ged  to  have  been  indorwd,  wa.  tbe  holder  of  it  at  the  ooo- 
m.ncm.nt  of  th.  action  ba.  b«!n  bdd  gnffid«nt,  fi-ater  v.  Welth ;  and  W 
more  appropriate  form  wrai.  to  be,  to  allege  the  phuntiff  to  have  bmi  l»« 
holder,  concluding  with  a  .pedal  traverse  that  the  third  peraon  m«itioiie<i 
wa.  the  indorw.  at  th.  commencement  of  the  suit  in  manner  alleged,  ertu 
though  it  i.  .tated  to  have  been  indoiMd  over  by  the  plaintiff  before  it  heaB< 
due,  Arthur  v.  Btaltt.    And  in  the  more  rwseut  caw  of  Barter  v.  Ijtmom,  w 
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And  the  legal  incapacity  of  the  defendant  to  contract  by 
reason  of  (151)  infancy,  or  (152)  coverture  must  be  spe- 
cially pleaded. 

Likewise  the  mental  incapacity  by  reason  of  insanity  or 
extreme  intoxication.  (153) 

Facts  which  show  that  the  obligation  has  been  per- 

L.  J.,  Q.  B.,  69y  (December  11,  1848),  where  the  plea  stated  an  indorse- 
ment to  third  persons, ''  who  thence  hitherto  remained  the  holders  thereof/' 
the  Court  of  Qaeen's  Bench,  after  consideration,  held  a  special  trayerse  that 
those  persons,  from  the  time  the  biU  was  so  indorsed  to  them  as  in  the  plea 
mentioned  hitherto,  remained  the  holders  thereof  modo  et/ormdj  to  be  good. 

(150)  See  the  form  of  plea,  Ramuz  ▼.  Crowe,  1  Ex.  167 ;  and  the  law 
npon  this  subject,  and  that  case,  anUf  p.  376.  If  the  declaration  does  not 
disclose  the  &ct  of  the  bill  or  note  being  negotiable,  a  statement  to  that 
effect  should  be  inserted  in  the  plea.  Wain  v.  Bakl9}f,  10  Ad.  &  E.  616, 
afi/«,  p.  375,  n.  (140). 

(]  5 1)  See  R.  6.  ante,  p.  546,  n.  (144).  A  plea  of  infancy  will  not  be  bad  for 
alleging  that  the  date  of  the  bill  was  subsequently  altered,  so  as  to  make  it 
bear  date  after  defendant  came  of  age,  but  he  had  never  ratified  it,  Hearriaon 
▼.  Cotgreave,  4  C.  B.  562.  For  the  form  of  replication  where  the  defendant 
has  ratified  the  bill  or  note  after  he  has  arrived  at  full  age,  and  for  the  law  on 
the  subject,  see  Hmrit  v.  Wall,  1  Ex.  122,  ante,  p.  47,  n.  (5).  If  the  defend- 
ant be  the  acceptor  of  the  bill,  the  date  of  it  will  be  no  criterion  of  the  exact 
time  at  which  it  was  accepted,  and  if  he  became  of  age  before  its  maturity,  it 
win  be  incumbent  on  the  defendant  to  show  by  other  evidence  that  it  was 
accepted  previously  to  his  attaining  his  full  age.  See  HarrUon  v.  Clifton, 
17  L.  J.,  Ex.  233  (May  3,  1848),  and  see  the  kw  on  this  subject,  anie,  pp. 
45^7. 

(152)  See  R.  6.  mUe,  p.  546,  n.  (144).  This  is  an  issuable  plea;  Burck  v. 
Leake,  7  M.  &  6.  377 ;  see  the  form  of  it,  Borden  v.  De  Keverherg,  2  M.  Ac 
W.  61.  It  is  no  answer  to  it  by  way  of  repHcation  that  the  defendant  at  the 
time  of  the  contract  was  living  apart  from  her  husband  in  open  adultery,  and 
promised  payment  after  his  death ;  Meyer  v.  Haworth,  8  Ad.  &  E.  467,  or 
that  he  was  resident  abroad  and  had  never  been  in  England ;  Stretton  v.  B««. 
naeh,  1  Bing.  N.  C.  139 ;  see  also  Barden  v.  De  Keverberg,  and  the  law 
on  this  subject,  anie,  pp.  47-54. 

(153)  Core  v.  Gibeon,  13  M.  &  W.  623,  anie,  p.  54,  note  (32)  ;  Harrieon 
V.  Biehardton,  1  M.  &  Rob.  504 ;  Akoek  v.  Alcock,  3  M.  &  G.  268,  and  for 
the  form  of  a  plea  in  the  case  of  extreme  intoxication,  see  Oore  v.  Gibson, 
The  plea,  it  would  rather  seem,  ought  to  show  that  the  plaintiff  was  cognisant 
of  the  state  in  which  the  defendant  was,  or  took  some  advantage  of  it ;  Gore 
V.  Gibmm  t  J)ane  v.  Ktrkwall,  8  C.  &  P.  679 ;  Molion  v.  Camroux,  18  L.  J., 
Ex.  68  (June  13,  1848). 
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formed  or  that  the  defendant  has  been  discharged  from  it 
must  also  be  pleaded  specially. 

Thus,  that  the  bill  or  note  was  (154)  paid,  or  the 
amount  (155)  tendered,  when  it  became  due. 

Or,  that  it  has  been  subsequently  satisfied  by  (156)  pay- 


(154)  In  actions  of  atnmipfi/,  if  the  money  has  heen  paid  at  the  day  by  the 
acceptor  or  maker,  the  plea  should  be  a  traverse  of  the  breach,  and  conclude 
to  the  country ;  Wiiket  ▼.  Hopkini,  6  M.  &  6.  36  ;  per  Parke^  B.,  Kim^iom 
V.  JTm^/ok,  11  M.  &  W.  234 ;  but  in  debt,  if  the  action  be  against  the  acceptor 
or  maker,  wherein  the  allegation  of  non-payment  on  the  day  is  either  unne- 
cessary or  is  omitted,  the  proper  course  seems  to  be  to  conclude  with  a  verifi- 
cation ;  GoodekUd  ▼.  Pledge,  1  M.  &  W.  363 ;  and  see  Bustey  v.  BameU,  9 
M.  &  W.  312 ;  Aihbee  t.  Pidduei,  1  M.  &  W.  564  ;  and^er  Parke.  B.  11  M. 
&  W.  234.  If,  however,  the  action  be  against  any  other  party,  and  the 
omission  to  pay  by  the  acceptor  or  maker  is  a  necessary  allegation,  a  traTcnc 
of  it  would,  it  seems,  be  the  proper  course ;  see  Buhtom  ▼.  Ewmg,  2  C.  M. 
&  R.  12.    As  to  the  necessity  of  pleading  payment,  see  ti|/Vff,  note  (156). 

(155)  In  order  to  support  a  plea  of  tender  to  a  bill  or  note  payable  on  a 
day  certain,  the  money  must  have  been  offered  on  the  day  when  it  became 
due,  Himie  ▼.  Peploe,  8  East,  168 ;  Poole  v.  Ttmbridge,  2  M.  &  W.  223,  and 
a  tender  by  the  drawer  or  indorser  vrithin  a  reasonable  time  after  notice  would 
be  bad ;  see  Sigpen  ▼.  Lewie,  1  C.  M.  &  R.  370,  anie,  p.  327,  note  (15.)  In 
the  case  of  a  bill  or  note  payable  on  demand,  an  averment  that  the  defendant 
vras  toul  tempt  priet  to  pay,  and  tendered  the  amount  on  a  given  occasioB 
before  action,  woukl  be  good;  Kimgion  v.  Kington,  11  M.  &  W.  233; 
Rumbatl  Y.  Bali,  10  Mod.  38 ;  Norton  y.  Ellam,  2  M.  &  W.  461 ;  but  the 
replication  of  a  prior  or  subsequent  demand  would  answer  it.  Generally  speak- 
ing, any  condition  annexed  to  a  tender  defeats  it,  but  in  the  case  of  a  negotiable 
bill  or  note,  which  the  party  has  a  right  to  have  delivered  up  to  him  as  his 
Youcher,  Haneard  y.  Roiinaon,ante,  p.  376,  note  (142),  the  defendant  may  re- 
<quire  it,  and  it  would  seem  that  a  statement  of  readiness  and  willingness  with 
an  offer  to  pay  upon  these  terms,  and  that  the  plaintiff  either  could  not,  or 
would  not  deliver  up  the  instrument,  would  be  good ;  see  form,  Wain  v.  Baileg, 

10  Ad.  &  E.  616,  but  in  the  case  of  a  bill  or  note  not  negotiable  it  would  be 
bad.  Wain  v.  Baileg,  A  tender  on  an  entire  contract  must  be  of  the  whde 
sum  due  upon  it,  and  a  plea  of  tender  of  a  part  of  the  sum  mentioned  as  due 
in  the  instrument,  without  stating  fscts  which  show  the  residue  not  to  be  due, 
would  be  bad ;  see  Cotton  v.  Godwin,  7  M.  &  W.  147 ;  Heeketh  ▼.  Faweett, 

11  M.  &  W.  356  :  Dison  v.  Clarke,  16  L.  J.,  C.  P.  237  (July  3,  1847). 

(156)  R.  G.  M.  T.  1  Vict.  "  Payment  shall  not  in  any  case  be  allowed  to 
be  given  in  evidence  in  reduction  of  damages  or  debt,  but  shaU  be  pleaded  in 
bar. 

"  In  any  case  in  which  the  plaintiff,  in  order  to  avoid  the  expense  of  m  plea 
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ment  in  money,  or  by  (157)  other  accord  and  satisfaction. 


of  payment,  shall  have  given  credit  in  the  particulan  of  his  demand  for 
any  smn  or  sums  of  money  therein  admitted  to  have  been  paid  to  the  plaintiff, 
it  shall  not  be  necessary  for  the  defendant  to  plead  the  payment  of  snch  sum 
or  smns  of  money. 

"  But  this  rule  is  not  to  M>ply  to  cases  where  the  phdntxff,  after  stating  the 
amount  of  his  demand,  states  that  he  seeks  to  recover  a  certain  balance,  with- 
out giving  credit  for  any  particular  sum  or  sums." 

A  plea  of  payment  of  a  smaller  sum,  to  a  count  on  bill  or  note  for  a  larger 
sum,  will  be  bad  even  after  verdict,  Down  v.  Haieker,  10  Ad.  &  £.  121,  see 
per  Cur.  16  M.  &  W.  760 ;  but  payment  of  the  precise  sum  mentioned  in  the 
bill  or  note,  though  after  the  day  it  became  due,  if  it  be  alleged  to  have  been 
paid  and  accepted  in  satisftction,  will  be  a  good  bar,  Beaumomi  v.  Greathead, 
2  C.  B.  494.  The  defendant  may  also  plead  payment  as  to  a  part,  and  even 
if  he  plead  payment  of  the  whole,  and  prove  only  payment  of  part,  though 
he  cannot  of  course  have  a  verdict  in  his  favour  on  the  plea,  he  may  still  avail 
himself  of  that  by  way  of  reduction  of  the  debt  or  damages,  TStek  v.  7\ieit, 
5  M.  &  W.  109 ;  Rodgert  v.  Maw,  15  M.  &  W.  444 ;  Lord  v.  Ferrand,  I 
DowL  &  L.  630.  Payment  by  one  of  several  joint  contracting  parties  may 
be  pleaded  as  the  act  of  them  all,  and  if  one  be  sued  alone,  he  may  plead  a 
payment  by  one  of  his  co-contractors  as  a  payment  by  himself,  Beaumont  v. 
Greaikead. 

But  if  a  bill  or  note  has  been  pftid  by  any  other  party  to  it,  «.  g 
by  the  msker  or  acceptor,  the  defendant  being  the  indorser,  the  payment 
should  be  pleaded  according  to  the  fact ;  see  Deacon  v.  Stodhari,  5  Biug. 
N.  C.  594 ;  PkUiqfM  v.  Warren,  14  M.  &  W.  379 ;  and  if  it  have  been  paid 
by  the  party  ultimately  liable  for  its  amount,  though  a  subsequent  party  in 
point  of  fact,  for  instance,  the  person  for  whose  accommodation  the  bill  has 
been  accepted,  in  an  action  by  any  third  person  the  plea  should  state  the  real 
position  of  the  person  making  the  payment,  so  as  to  show  that  it  constituted 
within  the  Stamp  Act  a  satisfaction  of  the  bill  or  note.  See  Bartrum  v. 
Caddy,  9  Ad.  &  E.  275 ;  Lazanu  v.  Cowie,  3  Q.  B.  459.  If  a  bill,  note, 
or  cheque,  be  given  on  account,  which  is  afterwards  paid  before  action,  the 
defendant  may  treat  this  as  a  money  payment,  Hough  v.  Mag,  4  Ad.  &  E. 
954,  anie,  p.  368,  and  the  cases  there  cited. 

The  replication  de  injurid  would  be  inappropriate  to  a  plea  of  payment  of 
this  description,  unless  it  alleged  that  the  bill  or  note  had  been  paid  to  a 
holder,  so  that  it  was  discharged,  and  that  it  had  been  improperly  afterwards 
indorsed  to  the  phdntiff,  MiteheU  v.  Cragg,  10  M.  &  W.  367 ;  Herbert  v 
Sager^  5  Q.  B.  965.  The  plaintiff  may,  however,  traverse  in  express  terms 
both  the  giving  and  acceptance  in  satisfaction  (for  a  form  of  which  see  JVebb 
V.  Weatherby,  1  Bing.  N.  C.  502;  Benniton  v.  Thelwell,  7  M.  &  W.  512), 
but  both  these  facts  would  be  put  in  issue  by  a  simple  traverse  of  the  accept- 
ance in  satisfaction,  Bidleg  v.  TindaU,  7  Ad.  &  £.  134.  If  the  plea  allege 
that  an  intermediate  indorser  paid  the  plaintiff,  and  the  bill  having  been 
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or  that  a  bill  or  note  has  been  given  and  taken  (158)  on 


thereapon  given  up  to  him  he  remained  the  holder,  a  spedal  trmTene  that  he 
was  the  holder  at  the  commencement  of  the  suit  modo  ei  formi  wiS  he 
good ;  Rogers  y.  Chilton^  1  Ex.  862. 

(157)  A  bill  or  note  may  be  taken  in  accord  and  satisfiu^tioii  of  a  prior 
bill  or  note,  Sard  y.  Rkodet,  1  M.  &  W.  153,  ante,  p.  370,  n.  (125),  see  the 
form  of  plea  in  that  case ;  and  though  it  be  of  less  amount,  yet  if  any  other 
person  be  responsible  upon  it,  or  the  advantage  of  the  power  of  transfer  be 
obtained,  there  will  be  a  sufficient  consideration  to  support  H,  Siiree  ▼. 
7Vt/>p,  15  M.  &  W.  23,  ante,  p.  371,  n.  (128)  :  and  the  drcamstance  thai 
the  bill  or  note  which  has  been  accepted  in  satisfaction  is  overdue  and  unpaid 
in  plaintiff's  hands  will  afford  no  answer,  Sard  v.  Rhodes,  ubi  tupra.  The 
plea,  however,  by  which  it  is  intended  to  set  up  an  acceptance  of  a  bill  or  note 
in  satisfaction,  should  allege  an  acceptance  precisely  in  those  terms,  as  a  state- 
ment that  it  was  received  for  and  on  account  and  in  payment,  MaiUard  v. 
Duke  qfArgyle,  6  M.  &  G.  40 ;  or  in  discharge,  Kemp  v.  Watt,  15  M.  &  W. 
672,  will  be  construed  to  have  been  a  mere  acceptance  on  account.  If  goods 
or  any  other  matter  be  given  and  received  in  satisfaction  (unless  it  can  be 
regarded  as  cash,  Longchamp  v.  Kenny,  Doug.  137;  Howard  y.  Danharg, 
2  C.  B.  803 ;  Pickard  v.  Bankes,  13  East,  20;  Camum  v.  Wood,  2  M.  &  W. 
465,)  this  should  be  specially  shown ;  see  the  form  of  plea,  Halt  v.  Pogeer, 
13  M.  &  W.  600 ;  and  see  Mitchell  v.  Cragg,  10  M.  &  W.  367. 

An  agreement  to  accept  a  composition  into  which  other  creditors  are 
induced  to  enter,  or  to  which  a  third  person  becomes  party  by  way  of  seen- 
rity,  may  also  afford  an  answer  and  be  pleaded  as  an  accord  and  satisfaction 
if  so  accepted ;  see  Woodham  v.  Edwardea,  5  Ad.  &  E.  771 ;  Jonta  v.  Semor, 
4  M.  &  W.  123 ;  and  an  agreement,  upon  the  retirement  of  a  member  of  a 
firm,  or  otherwise,  to  accept  the  bill  or  note  of  several,  or  one  only  of  the 
original  parties  to  a  bill  or  note  may  be  pleaded  aa  an  answer  by  way  of 
accord  and  satisfaction,  Thompeon  v.  Pereival,  ante,  p.  348,  n.  (63). 

(158)  If  a  negotiable  bill  or  note  be  made  by  the  debtor,  payable  by  him 
to  the  creditor,  the  plea  in  any  action  brought  for  that  debt  should  state, 
either  that  the  bill  or  note  was  not  due,  or  that  it  has  been  transferred  by 
the  plaintiff ;  and  he  is  not  bound  to  reply  that  it  was  due,  or  that  he  has  not 
transferred  it.  See  Price  v.  Price,  16  M.  &  W.  232,  ante,  p.  369,  n.  (123) ; 
correcting  Mercer  v.  Cheese,  4  M.  &  6.  804 ;  and  per  Parke,  B.,  Orisp  v. 
Oriffiths,  2  C.  M.  &  R.  159;  and  see  the  form  of  plea,  Kemp  v.  Wait,  15 
M.  &  W.  672.  But  if  the  instrument  be  drawn  by  the  creditor,  payable  to  a 
third  person,  or  be  made  by  a  third  person,  and  indorsed  by  the  defendant  to 
the  plaintiff,  the  plea  will  be  sufficient  if  it  state  those  facts  simply ;  and  it  will 
be  incumbent  on  the  plaintiff  in  his  replication  to  show  that  he  has  taken  up 
the  bill  in  the  one,  or  that  the  instrument  has  been  duly  presented  and  dis- 
honoured, and  due  notice  thereof  given  in  the  other  case.  See  per  Cwr,  Price 
V.  Price-,  and  the  forms  of  pleas,  Richardson  v.  Rickman,  5  T.  R.  517; 
Kearslake  v.  Morgan,  5  T.  R.  513.    A  statement  that  a  bill  or  note  was 
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account  of  it,  which  is  not  due,  or  which  the  plaintiff  has 
transferred,  or  from  which  the  defendant  is  discharged  by 
laches  or  otherwise. 

Or,  that  the  defendant  has  been  discharged  from  his 
liability  by  (169)  bankruptcy  or  insolvency,  or  a  (160) 
release. 


delivered  for  and  on  account  and  in  payment,  or  in  diaeharge  (see  note 
(157)>  tmi€),  will  be  constmed  an  acceptance  on  account,  and  the  plaintiff 
must  reply  to  it  accordingly. 

If  the  plea  alleges  a  mere  deliyery  to  the  plaintiff,  it  should  also  show  that 
the  bill  or  note  was  of  such  a  nature  that  the  plaintiff  would  take  an  interest 
in  it  by  such  a  mode  oi  transfer;  Jttme§  ▼.  WiUiama,  onU,  p.  370,  n.  (123), 
and  it  should  allege,  not  merely  that  it  was  received,  but  also  given  on  account, 
Critp  V.  Qriffiik$.  Whether  the  delivery  of  an  imperfect  instrument  would 
now  operate  as  a  suspension  of  the  right  of  action  may  be  questionable ;  see 
Ford  V.  Betcht  17  L.  J.,  Q.  B.  114  ;  but  it  would  be  incorrect  to  describe  it 
as  a  bill  or  note,  at  all  events  where  it  cannot  be  shown  to  have  been  since 
completed,  and  therefore  its  real  state  should  be  shown.  See  Huxley  v. 
BuU,  7  M.  &  6.  571 ;  Simon  v.  Lloyd,  2  C.  M.  ft  R.  187 :  and  see  the 
form  of  plea  in  that  case.  Should  the  bill  or  note  received  on  account  have 
been  satisfied  otherwise  than  by  money,  the  defendant  may  state  the  facts,  and 
the  plea  will  not,  on  that  account,  be  double,  F^aim  v.  Cochrane,  4  C.  B.  274 ; 
and  for  form  of  plea  see  that  case.  That  it  is  necessary  to  plead  specially 
the  defence  of  a  bill  or  note  having  been  given  on  account,  see  Qreen  v. 
Smithiee,  1  Q.  B.  796. 

If  the  plea  proceeds  to  state  a  transfer  of  the  bill  to  a  third  person,  who 
was  the  holder  at  the  commencement  of  the  action,  the  plaintiff  should  reply 
to  it  by  a  special  traverse,  and  not  by  alleging  that  the  bill,  being  unpaid, 
was  returned  to  him,  concluding  with  a  verification,  Kemp  v.  Watt,  15  M.  ft 
W.  672.  For  forms  of  replication  see  Farmer  v.  Welch,  8  M.  ft  W.  629 ; 
Arthur  v.  Bealee,  1  Ex.  608.  De  injuHd  would  be  bad ;  Sehild  v.  Kflpin, 
8  M.  ft  W.  673. 

(159)  The  defendant  will  be  entitled  to  plead  the  compendious  forms  of 
pleas  given  by  the  bankrupt  and  insolvent  acts,  and  under  the  statutes  5  ft  6 
Vict.  c.  116,  s.  1 0 ;  and  7  ft  8  Vict.  c.  96  ;  see  Cook  v.  Henson,  1  C.  B.  908  ; 
Ptatell  V.  BeviU,  17  L.  J.,  Ex.  249  (3l8t  May,  1848).  If  the  bill  or  note  have 
been  given  by  a  person  discharged  under  1  ft  2  Vict,  c  110,  as  a  fresh  secu- 
rity for  the  old  debt,  even  though  upon  an  additional  consideration,  the 
discharge  pro  tanlo  will  be  available,  see  ante,  p.  514.  For  form  of  plea  in 
such  a  case  see  Aehley  v.  Killick,  5  M.  ft  W.  509 ;  but  care  should  be  taken, 
if  the  bill  or  note  be  for  a  larger  amount,  to  confine  the  plea  to  the  part  to 
which  the  discharge  extended,  otherwise  it  will  be  bad  tn  toto,  Sheerman  v. 
Tlkompeon,  11  Ad.  ft  £.  1027,  ante,  p.  515,  n.  (48). 

(160)  A  plea  of  release  should  state  that  it  was  made  after  the  accept- 
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Or,  that  the  plaintiff  has  wwred  acceptance.  (161) 
Or,  that  indulgence  has  been  granted  without  the  de- 
f«idant''s  consent  to  a  prior  party  to  whom  the  defendant, 
if  he  paid  woold  be  oititled  to  look  for  reimborsesient. 
(162) 

Or,  that  the  bill  ix  note  was,  before  its  maturity,  pre- 
sented by  a  third  person  to  the  drawee  for  acceptance. 


•Bce  or  indoncmcttt  by  tiie  defendant,  A»ktom  ▼.  Prtfhm^  2  II.  &  G.  1 ; 
Hmrtlty  t.  M^niam^  5  Q.  B.  247 ;  and  after  the  plaintiir  became  the  bolder  of 
the  bdl  if  he  b  a  traa&ftree ;  and  if  it  was  made  hj  an  antecedent  holder,  it 
shoald  show  that  the  penoo  executing  it  was  bolder  at  the  time.  The  release 
of  one  of  aeferal  joint,  or  joint  and  setcfal  maken  of  a  note,  or  neoeplora,  &c., 
of  a  bin,  win  discfaarfe  ererr  one  of  them,  JBnoia  t.  Simarij  9  Ad.  &  E.  854, 
nnksi  its  operation  be  cxpresslr  confined,  in  the  case  of  a  joint  and  serend 
nndertakxnf  ,  to  the  joint  liability,  Tkompmm  t.  Lack,  3  C.  B.  540. 

(161)  In  StttU  ▼.  Hm^atr,  14  M.  &  W.  831  (see  form  of  pleas,  Md.  136), 
which  was  an  action  by  the  penon  to  whom  the  drawerwas  stated  to  haye  in- 
doned  the  bin,  pleas  aneging  that  the  drawer  waiTcd  the  defendant's  aecept- 
anoe  befoie  the  indorsment  to  the  plaintiff,  were  held  bad  by  the  Court  of 
Exdieqncr,  became  it  was  consistent  with  them  that  the  drawer  might  have 
indorsed  in  blank,  and  the  bin  might  thus  haTC  passed  throngh  many  inter- 
mediate hands,  and  so  the  pleas  did  not  show  that  the  drawer  was  the  holder 
of  it  at  the  time  of  the  waiver.  Upon  a  writ  of  error  the  Exchequer  Cham- 
ber (29th  May,  1849)  confirmed  that  decision.  Pleas,  therefMe,  of  waive 
by  any  other  penons  than  the  drawer  and  payee,  and  in  an  action  by  him, 
shoald  aUege  them  to  have  been  the  holders  at  the  time. 

(162)  If  the  indulgence  has  been  granted  after  the  action  was  commenced 
against  the  defendant,  this  defence,  even  before  the  new  rules,  most  have  been 
spedany  pleaded,  Lee  r.  Lery,  4  B.  &  C.  390.  A  plea  setting  up  the  defence  of 
indolgence  baring  been  granted  before  action,  should  state  that  it  was  given 
by  some  penon  who  was  sufficiently  connected  with  the  biU  or  note  as  a  party 
to  it  when  it  was  granted ;  see  Lyon  y.  Holi,  5  M.  &  W.  250,  amte,  p.  339, 
n.  (250) ;  and  that  the  indulgence  was  given  without  the  defendant's  assent  at 
any  time  before  it  became  due,  SwUih  v.  Hlafer^  4  M.  &  W.  454,  anie,  p.  340, 
n.  (45).  It  should  also  distinctly  show  a  binding  agreement  to  give  time,  see 
Michel  V.  Mjftn,  mite,  p.  345,  n.  (58) ;  Price  v.  Edmimdi,  Kemmerd  v. 
Knott,  amte,  p.  346,  n.  (59) ;  but  it  wiU  be  sufficient  to  show  prtmdfade  that 
time  was  given,  and  if  there  were  circumstances  which  would  render  it  no 
indulgence  in  effect,  for  example,  that  the  plaintiff  by  the  agreement  would 
obtain  judgment  as  soon  as  he  could  do  so  by  regularly  pursuing  his  proceed- 
ings, the  plaintiff  should  reply  the  facts  or  traverse  the  anegation  of  for- 
bearance, leaae  v.  Darnel,  8  Q.  B.  500,  ante,  p.  347,  n.  (60).  The  plea* 
moreover,  should  identify  the  person  to  whom  the  indulgence  is  given  with 
the  prior  party ;  and  if  it  failed  to  show  that  the  plaintiff  knew  this,  it 
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which  was  refused,  and  of  which  the  defendant  had  no  due 
notice.  (163) 

Or,  that  the  bill  or  note  has  been  (164)  altered  without 
the  defendant's  consent. 

Or,  that  the  defendant  is  entitled  to  a  set-off,  or  to  avail 
himself  of  a  mutual  credit  against  the  plaintiff,  or  the  per- 
son whom  he  represents.  (165) 

possibly  might  be  bad  on  special  demarrery  though  it  would  be  good  after 
verdict,  see  Hall  v.  Cole,  4  Ad.  &  E.  577»  ante,  p.  343,  n.  (52).  For  forms 
of  pleas  see  that  case  and  Smith  v.  Winter, 

(163)  See  the  form  of  plea,  Bartlett  t.  Benson,  14  M.  &  W.  733  ;  White- 
head ▼.  Walker,  9  M.  &  W.  506,  ante,  p.  326,  n.  (14).  It  appears  from 
the  latter  case  that  the  replication  de  injurid  is  good ;  and,  from  the  former, 
that  the  plaintiff,  where  he  relies  in  his  declaration  on  an  indorsement  by  the 
defendant  to  himself,  cannot  set  up  a  subsequent  transfer  of  the  bill  to  him  by 
a  third  person  without  notice  of  the  intermediate  presentment,  inasmuch  as  that 
would  be  a  departure  from  his  original  title  on  which  he  sued. 

(164)  Unless  the  plaintiff  has  decUred  on  the  instrument  in  its  altered  form, 
so  that  the  defendant  may  avail  himself  of  the  variance,  or  the  alteration  has 
rendered  a  new  stamp  necessary,  see  ante,  n.  (141),  and  per  Parke,  B.,  11 
M.  &  W.  594  ;  this  defence  must  be  specially  pleaded,  Maeon  v.  Bradley,  11 
M.  &  W.  590  ;  Parry  v.  Nicholson,  13  M.  &  W.  778 ;  Hemming  v.  TYenery, 
9  Ad.  &  E.  926.  The  alteration  to  be  pleaded  must  have  been  made  after  the 
bill  or  note  was  drawn,  or  accepted,  or  indorsed  by  the  defendant ;  if,  there- 
fore, the  instrument  was  executed  by  him  in  an  imperfect  state,  and  the 
unauthorized  alteration  was  made  in  the  process  of  filling  it  up,  a  traverse  of 
the  ^ecution  would  seem  to  be  the  proper  course,  Crotty  v.  Hodges,  4  M.  &  G. 
561 ;  Wright  v.  Tnshaw,  1  Dowl.  N.  S.  802  ;  Res  v.  Hart;  Regina  v.  Wilson, 
post  t  and  a  plea  omitting  to  allege  that  the  alteration  was  after  party  waiving 
the  execution  by  the  defendant  is  bad,  Langton  v.  Lazarus,  5  M.  &  W.  629. 
Until  the  whole  of  the  persons,  who  are  jointly  to  execute  an  instrument, 
have  executed,  it  is  incomplete,  and  it  would  seem  to  be  in  such  a  course  of 
making  that  an  alteration  in  it  might  be  taken  advantage  of  under  a  traverse, 
Whitfield  V.  Collingwood,  1  Car.  &  K.  325 ;  and  see  Mason  v.  Bradley.  If  the 
alteration  be  in  a  material  part,  it  appears  that  it  will  be  sufficient  to  allege 
it  to  have  been  made  while  in  the  custody  of  the  plaintiff,  or  some  person 
under  whom  he  claims,  and  that  the  plea  need  not  show  it  was  made  by 
SHch  person ;  but  if  the  alteration  be  in  some  immaterial  part,  this  should  be 
shown  to  have  been  made  by  the  plaintiff,  or  such  person,  or  by  his  authority, 
Davidson  v.  Cooper,  13  M.  &  W.  343. 

(165)  R.  G.  ante,  p.  546,  n.  (144).  A  plea  that  the  persons  who  indorsed 
to  the  plaintiff  were  indebted  to  the  defendant  in  a  larger  sum,  and  that  the 
plaintiff  took  it  after  maturity  from  them,  will  be  bad,  as  this  collateral  claim 
does  not  arise  out  of  the  bill  transaction,  Whitehead  v.  Walker,  10  M.  &  W. 


556  Defence — what  to  be  spedcdly        [Ch.  XII. 

The  defendant  must  plead  specially  all  matters  which 
render  the  bill  or  note  either  voidable  or  void. 

Thus,  that  the  bill  or  note  was  given  without  considerar 
tion,  or  for  a  consideration  which  has  failed.  (166) 

696  ;  bat  a  plem  that  it  was  indorsed  to  the  plaintiff  fraudulently,  in  order  to 
enable  the  plaintiff,  as  agent  of  the  indorsers,  to  sue  defendant  and  defeat  his 
counter-claim  has  been  held  to  be  an  issuable  plea  (see  form),  Watinu  ▼.  Ben- 
ntfon,  9  M.  &  W.  422,  and  de  imjurid,  to  be  a  proper  replication  to  it,  Thlkuni 
T.  ^0/^,  17  L.  J.,  Q.  B.  97  (Jan.  18th,  1848),  and  for  the  form  of  plea  see 
that  case.  For  instances  of  set-off  and  mutual  credit  in  cases  of  banlEruptcj, 
and  forms  of  pleas,  see  Biitietiom  t.  TTamtf,  1  C.  B.  389,  amie,  p.  457, 
n.  (93);  Hmlme  t.  Muffffletiome,  3  M.  &  W.  30,  ante,  p.  460,  n.  (102)  ;  Rmt- 
»eU  T.  Belly  8  M.  &  W.  277. 

(166)  R.  G.  M/e,  p.  546,  note  (144).  Per  Lord  Abinger,  C.  B.,  2  C.  H. 
ft  R.  74.  A  plea  setting  op  want  of  consideration  as  a  defenoe,  should  state 
the  circumstances  under  which  it  was  given  by  the  defendant,  and  which  ren- 
dered it  deroid  of  consideration,  aflirmatiTely ;  e .  p.,  that  it  was  made  or  ac- 
cepted for  accommodation  (see  form,  Tkeutgnon  ▼.  CMhjft  1  M.  ft  W.  212 ; 
MilU  T.  Barber,  1  M.  ft  W.  425) ;  or  for  the  debt  of  a  person  deceased, 
without  assets,  and  of  whom  there  was  no  representatiTe  (see  form  and  law. 
Nelson  t.  Serle,  4  M.  ft  W.  795) ;  or  for  a  bill  from  which  the  party  was 
discharged  by  an  alteration,  of  which  he  was  ignorant  (see  form,  Bell  t.  6ar- 
dmer,  4  M.  ft  G.  11) ;  or  for  goods  sold  by  sample,  and  no  goods  answering 
the  sample  delivered  (see  form,  WeOa  v.  Hopkhu,  5  M.  ft  W.  7) ;  or  as  a  com- 
position for  a  third  person's  debt,  and  on  terms  thai  the  plaintiff  should  forego 
part  of  it,  yet  he  has  proceeded  for  the  whole  (see  form,  Gilleti  ▼.  Wlkiimarek, 
8  Q.  B.  966);  or  for  an  alleged  balance,  and  on  condition  that  no  demand  should 
be  made  on  it  if  no  balance  should  be  found  to  be  due,  and  it  was  found  that 
none  was  due  (see  form,  ITMnu  v.  Dnrell,  18  L.  J.,G.P.28, 7th  Not.  1848);  or 
as  collateral  security  for  another's  debt,  which  has  been  paid  (see  form,  RtekarA 
▼.  Maeey,  14  M.  ft  W.  484) ;  or  to  iademniiy  the  person  to  whom  it  is  giTen 
against  a  liability  incurred  by  him  for  the  defendant,  which  the  latter  has  satis- 
fied (see  form,  Gibbema  ▼.  Mot  tram,  6  M.  ft  6. 692);  and  a  plea  simply  alleging 
that  it  was  given  by  the  defendant  without  any  value  or  consideration,  and 
that  there  never  was  any,  will  be  demurrable,  Stomghton  v.  Lord  Kilmorefr, 

2  C.  M.  ft  R.  72 ;  Orakam  v.  Pitman,  3  Ad.  ft  E.  521 ;  TVinder  v.  Smedley, 

3  Ad.  ft  E.  522.  Per  Tindal,  C.  J.,  Stephena  v.  Underwood,  4  Bing.  N.  C. 
655 ;  though  it  will  be  good  after  verdict,  Eaaton  v.  Pratekett,  ante,  499, 
n.  (9) ;  Stephens  v.  Underwood.  The  plea  should  likewise  proceed  to  state 
distinctly  that  there  never  was  any  value  or  consideration  whatever;  mb,  in 
the  absence  of  such  an  averment,  it  may  be  that  the  original  purpose  or  terms 
weie  abandoned  and  full  value  given ;  Serle  v.  Waterwortk,  4  M.  &  W.  9 ; 
Atkineon  v.  Datia,  11  M.  ft  W.  236;  Byae  v.  Wylie,  1  C.  M.  ft  R.  686; 
Noel  V.  Rich,  2  G.  M.  ft  R.  360. 

If  the  plaintiff  be  not  the  person  to  whom  it  was  immediately  glven^  the 
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Or,  thftt  it  was  given  by  the  defendant  for  a  special  pur- 
pose, and  transferred  in  violation  of  it.  (167) 


plea  slioiild  likewise  show  that  there  was  no  value  or  consideration  for  the 
indorsement  to  the  plaintiff,  and  also  to  any  persons  who  may  be  aU^ced  to 
haye  been  intermediate  parties.  Without  a  statement  of  this  kind  the  plea 
in  such  a  case  would  be  radically  defectiTC,  Arbouin  y.  AnderiOHf  1  Q.  B.  498 ; 
Low  T.  Ch^nept  1  Bing.  N.  C.  267 ;  and  see  Mill$  v.  Barber,  1  M.  &  W. 
425,  aiUe,  p.  474,  note  (28).  But,  inasmuch  as  the  defendant  would  not,  in 
all  probability,  be  acquainted  with  the  transactions  between  these  third  parties, 
he  is  at  liberty  to  allege  generally  that  there  was  no  value  or  consideration  for 
the  indorsements,  and  he  need  not  show  the  particulars.  See  form  of  plea, 
MUls  y.  Barber,  1  M.  &  W.  425.  In  the  place,  howeyer,  of  an  allegation 
of  want  of  yalue  or  consideration  between  the  other  parties,  the  defendant 
may  state  that  it  was  taken  by  the  plaintiff  and  the  intermediate  parties,  with 
notice  of  the  circumstances  under  which  the  bill  or  note  was  given,  or  after 
it  became  due ;  unless  it  be  an  accommodation  bill  or  note,  in  which  instance 
such  drcomstances  afford  no  defence.  Stein  v.  Ygleeiae,  1  C.  M.  &  R.  565  ; 
Siurtevant  v.  Fardf  4  M.  &  G.  101,  ante,  p.  162,  n.  (96)  ;  Smith  v.  Knos, 
3  Esp.  46 ;  Charlee  v.  Mareden,  1  Taunt.  224,  ante,  p.  510,  n.  (32). 

In  framing  such  pleas  as  these  care  should  be  taken  not  to  allege  any  addi- 
tional defence,  besides  want  of  consideration ;  for  if  it  be  alleged,  though 
the  statement  of  the  want  of  consideration  be  defective,  the  plaintiff  may 
demur  for  duplicity.  See  Deacon  v.  Stodkart,  5  Bing.  N.  C.  594 ;  Pureeord 
y.  PeeJk,  9  M.  &  W.  196. 

The  plaintiff  may  reply  by  de  injurid  to  pleas  setting  up  defect  or  failure  of 
consideration.  Hartley  v.  Manton,  5  Q.  B.  247 ;  GriJSn  v.  Tatee,  2  Bing. 
N.  C.  579.  But  if  the  plaintiff,  instead  of  so  replying,  choose  to  allege  that 
there  was  a  good  consideration,  by  way  of  traverse,  the  plaintiff  will  not  be 
bound  to  prove  that,  in  the  first  instance,  but  the  defendant  must  substan* 
tiate  his  plea,  Laeey  v.  Piorreeter,  2  C.  M.  &  R.  59 ;  MiUa  v.  Barber,  1 
M.  &  W.  425,  ante,  p.  474,  n.  (28)  ;  Pereival  v.  Frampton,  2  C.  M.  &  R. 
180.  Though,  it  seems,  if  he  set  up  aflirmatively  any  particular  considera- 
tion concluding  with  a  verification,  he  will  throw  upon  himself  the  burden 
of  proving  it  in  the  first  instance.  See  per  Cur.  Low  v.  Burrowe,  2 
Ad.  &  £.  483 ;  per  Alderson,  B.,  Batley  v.  Catterall,  1  M.  &  Rob.  380. 
The  better  form  of  replication,  however,  is  de  injurid,  which  wiU  be  admis- 
sible, even  though  the  plea  allege  that  the  bill  or  note  was  given  for  accom- 
modation, and  upon  terms  that  if  the  person  to  whom  it  was  given  should 
negotiate  it,  the  holder  should  deliver  it  to  the  drawer  that  he  might  pay  it, 
and  that  he  should  not  retain  it  after  it  became  due,  Robinton  v.  Little, 
9  Q.  B.  602 ;  and  see  Gibbone  v.  Mottram,  6  M.  &  O.  692 ;  Herbert  v. 
Sayer,  5  Q.  B.  965.  The  replication  de  injurid  is  admissible  in  debt,  as  well 
as  in  assumpsit,  Cowper  v.  Oarbett,  13.  M.  &  W.  33. 

(167)  Where  the  bill  or  note  has  merely  been  placed  in  another's  hands. 
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limOar  ctpsdty,  so  that 

skMkl  kave  the  power  of  inns- 

;.  aeeepUnce,  or  indone- 

it  be  a  the  hands  of  a  third  person, 

it ;  tee  mUe,  p.  544,  note 

13«.  ■.    33  .      Bid  if  the  defendant  rely 

aifeiicd  without  cona- 
I  3^32.  N.  C.  469;  or  after  it  became  doe; 
-e  '%  sLjmneT.  la  thew  latter  caiei,  as  well  as 
Hrrjsr  -ms^  the  bd  br  the  defendant  was  upon 


vx^-^  ^nw.c  aeracr^ae  asrassfer  ior  HMae  purposes,  the  defend- 

a  ^i^  ?<  Kfijcai  at  the  traasactiom  with  him,  negativing 

kIrT?.  -tser  au*Gce  »  the  plantiffaad  the  intermediate 

'mw  i  MB^  v^ta  riK  7ul  jr  accie  was  takea.  bf  ^eaa ;  or  want  of  consi- 

cc«  m  Hx.*?  T'  >».  ^•.-=' .  JT  a  irwxaer  sAer  ■■'iiiitr.  See  forms  of  pleas 
«  A  i"s^  -vr  '^r-»<««  X  fsoLicac  ni  uanjfci'  in  mbticMi  of  it  with  notice, 
>  «  *  3^*^  ^  >:.  V  A  1.  5»' :  aCET  sacaritr.  Ijtmu  t.  Pmrker,  4  Ad.  &  E. 
!s:<>.  «>^  ^-.sA  jt  aL'^??£xse«  a  «ci.-h  a  cne.  Edm  t.  TiariU,  10  M.  &  W. 
•L>>.  Tic  -acfi.  jc  :::«^  ar**  i;i*rapr  craBsactioas,  far  the  reason  mentioned 
A  :be  '.fc£  xsxf  a«iev  »<  )c  Bure  fzZy  set  forth.  The  plea,  howeTer,  should 
^A£iJofi^  ^«<e  v'lc-r-itfr  tM  siKsc^  rdaes  apoa  nociee,  aad  should  not  mix 
ap  «:Kj  *:ias  aoy  ev7r>r!faR\ra>  .3i>!rtiaf  a  waas  of  eaasideratioa,  which  may 
Yi»^e  'he  sffcct  jt  i«i^'^':nc  jl 

V:  w^  v.  i^«^i.  :  l  Ai.  a  I.  r<4.  T«  a  bC  for  20M.,  dnwn  by  defend, 
aac  tod.  jnivr^tM  >r  i.-n  »  riiarA-.  aad  bf  Hoater  to  plaintiff:  plea,  that 
itr<^tMaai  'k^l'tsm  -m  yjiit.  aec  av  H^aser.  bat  to  Lewia  Leri  for  the  sole 
purrKte<  \jiM  Le^i  St^c  cet  :a  iiscwo^ni  5gr  deteadaat,  bat  that  he  frandu- 
jtMcI^i  ieu%<n>^i  t^  ^u*.  »  Hin-^r  iia  oc^ker  ttrats*  and  that  Hunter  was  not 
at  SDv  tijie  a  iwW  ide  lK<v*er  sbr  Tslwe  or  coosMkratioa,  and  also  that  the 
pi\Mffrif  va»  MK  ac  aa«  tiae  »>r  s  a  itmd  ,€ie  hokkr  for  ^ue  or  consideim- 
t»M  'Ji  th4t  beoajf  r^im.  Sifvucata.  a  dt  mptrii.  On  the  trial  it  appeared 
Le^y  recet^t^i  Oie  btll  >»  «et  is  <&scwx3Ced,  bat  never  £d  so :  he  handed  it 
So  H.uicer.  i«c«t^tag  svm  hia  75^  and  two  aeeeptaaees  for  25/.  each ;  and 
H'^acer  imit^xMi  u>  Tt^uii'icf  amt  two  fuos  which  were  afterwards  sold  for  50/.), 
ami  aa  acofpcjutce  hw  !>}«.  Derendant  coaccaded*  that,  oa  the  eridenoe, 
plaiauf  was  yrvrt  to  ;he  frand ;  bat  Lord  Dcnmaa,  C.  J.,  told  the  juiy  the 
verdiot  most  be  for  piouiCidT.  if  they  thooght  he  gave  any  Tahie  for  the  bilL 
Verdicc  for  plamtuf ;  aad  arter  argomettt  oa  rale  for  aew  trial,  aad  time  taken 
to  coBsidcr,  the  Court  held,  that  looking  at  all  the  aUegaibas  ia  the  plea, 
they  meant  that  plaLacidT  had  aoc  girea  good  aad  Suable  coasaderatioB  fior 
the  bill,  and  that  the  only  proper  mode  of  impticatiBg  plaiatiff  in  the  alleged 
fraud  by  pleadiug  was  to  aver  **  that  he  had  aotke  of  it,"  and  the  alkgatioD 
was  aot  equitalent. 

It  is  usual  to  insert,  in  coasequence  of  this  case,  a  simple  allegatkm,  that 
t  he  plaiBtiff  hal  aotke  of  the  facts  ^edlically  set  forth ;  but  whether  an  alle- 
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Or,  that  it  was  obtained  from  the  defendant  by  illegal 
means,  as  by  (168)  fraud  or  (169)  duress. 


gation  that  the  plaintiff  took  the  bill  or  note  malifidet  and  with  notice  that  it 
had  been  improperly  obtained,  would  not  answer  the  purpose  remains  yet  to  be 
decided.  Upon  principle  there  seems  to  be  no  reason  why  it  should  not ;  for 
a  person  taking  a  bill,  believing  that  the  person  from  whom  he  receives  it  has 
no  real  title  to  part  with  it,  is  guilty  of  aiding  a  fraud ;  and  it  is  almost  impos- 
sible to  prove  the  exact  circumstances  under  which  the  plaintiff  took  it,  and  to 
trace  knowledge  of  the  precise  facts  to  him.  All  that  can  be  done  in  almost 
every  instance  is  to  show  that  the  plaintiff  must  have  been  conscious  that  a 
fraud  vras  being  perpetrated.  See  Hilton  v.  Swan^  5  Bing.  N.  C.  413.  The 
plea  should  not  allege  both  notice  and  absence  of  consideration,  or  it  will  be 
double.    Liqfy,  Robton,  13  M.  &  W.  651. 

The  replication  de  injuria  will  be  good  to  such  a  plea  as  this,  Noei  v. 
JUch,  2  C.  M.  &  R.  366 ;  Baitan  v.  Arnold^  6  M.  &  W.  559,  whenever  they 
do  not  amount  to  a  mere  traverse ;  see  Robituon  v.  Litih,  9  Q.  B.  602.  See 
also  another  good  form  of  replication,  Eden  v.  Turtle,  10  M.  &  W.  635. 

(168)  As  fraud  is  generally  veiled  from  the  party,  and  may  consist  of  a  vast 
multitude  of  minute  facts,  and  even  of  circumstances  which  it  might  be  impos- 
sible to  detail,  a  general  statement  that  the  bill  or  note  was  obtained  by  the 
immediate  party  and  others  in  collusion  with  him  by  fraud  and  covin,  TFim- 
bUh  V.  Talboie,  Plowd.  54;  per  Montague,  C.  J.,  JYeeham'e  eaee,  9  Co. 
Rep.  110  a,  2  M.  &  S.  378,  is  enough,  without  stating  further  particulars; 
but  it  will  not  suffice  to  combine  a  general  allegation  that  the  transaction 
was  a  gross  fraud  with  facts  showing  receipt  of  part  of  the  consideration, 
see  Qnmop  v.  Holmee,  2  C.  M.  &  R.  719.  It  may,  however,  detail  the  facts ; 
see  a  form,  Isaac  v.  Farrar,  1  M.  &  W.  65.  The  plea  should  also  either 
•how  the  plaintiff  to  have  been  a  party  to  the  fraud,  Lewis  v.  Reilfy,  1  Q.  B. 
349,  or,  as  in  the  cases  of  bills  improperly  transferred,  that  he  took  it  without 
consideration,  or  with  notice,  or  after  it  became  due. 

One  species  of  fraud  not  unfrequently  practised  upon  a  person  giving  a  bill 
or  note  as  a  surety  is  a  representation  that  money  is  actually  to  be  advanced, 
when  it  is  intended  to  be  applied,  and  is  applied  in  part  or  in  all  to  a  past  debt, 
or  the  position  of  the  person  for  whom  the  surety  enters  into  the  engagement 
is  untruly  represented.  A  plea  specially  stating  such  £acts  would  form  a  good 
answer  to  an  action  on  the  instrument  (for  form  of  such  a  plea,  see  Stone  v. 
Compton,  5  Bing.  N.  C.  142) ;  although  it  would  seem  that  the  general  plea 
would  suffice  in  such  a  case.     Green  v.  Gosden,  3  M.  &  G.  446. 

The  general  replication  de  injwrid  to  such  pleas  as  these  is  good,  Isaac  v. 
Farrar,  1  M.  &  W.  65 ;  even  though  the  action  be  between  the  immediate 
parties,  Cowper  v.  Garbett,  13  M.  &  W.  33 ;  and  it  is  most  desirable  for  the 
plaintiff  to  adopt  this  form,  as,  if  he  traverse  only  the  latter  part  of  the 
plea  which  alleges  want  of  consideration,  he  may  possibly  be  deemed  to  have 
made  such  an  admission  on  the  record  as  to  require  him  to  begin  and  prove 


^  v>  JPffCTCT    wimi  to  be  tpeeiaUy       [Ch.  XII. 

Or,  tba:  tbe  eoosidentiaa  for  maldiig,  accepting,  or 
c  i^  bm  or  note  ww  iIlegaL  (170) 
this  it  was  given  for  a  conaideratioii  which  was 
JHiTttTil.  or  cocmzy  to  pobEe  poliejr ;  as,  tosappr€S8(17l) 


of  a  tramfer  with  notice,  or 

tvbeothenriK.    BmgUm^.  Stamie^, 

2  II.  ft  W.  642 ;  and  lee  ci/«,  p.  472, 


▼.  OiiiiBnrf,4Kiig.  N.  C.  655,  and  the 
PL  471;  Hii  O  iji  t.Imv,  17  L.  J.,  Q.  B.  105 

I>»r  .  T^BR  leeBi  to  he  a  filioa  whether  daien  of  goods 

8tmU  T.  Scale.  11  Ad.  ft  E.  983; 

bat  laimarh  at  the  defendant  ootUd 

it  ■iiiiT  prateil  for  the  ideaie  of  hii 

71LftG.586;  AskmoUw.  Warn- 

WmUrm  JBnImy,  7  M.  ft  6.  252)  it 

■a  eoHidaalMMi  for  the  bQl  or  note,  and 

Bai  the  plea  ahoald  show  at  least  that  the 

ra  no  eqlour  or  pretence  for  his  de- 

:  forth  the  circsastances  under  which 

17  L.  J^  C.  P.  28  (17th  November, 


conttitDtiag 
[;  botflBeeiDesalityinanypart  of  thecon* 
Mr  Che  bZ  <r  Mac  m^  render  it  void,  it  need  not  allege  that  there 
c«K>^^KuA.  if  the  bin  medon  be  arenewalof^  orsobstitation 
Kc.  a  iwcr  yc^  «  dKisid  he  saaed  to  he  ao,  BmMm  ▼.  CbfAtei,  1  Bing. 
S.  C.  iMi.  Vhere  the  £jecahsT  s  by  the  oanHaan  law,  that  (mly  affects  the 
^r^isiN^iasc  7«r»s ;  a»c  ssies  the  pbintiff  stand  in  the  sitoalaon  of  the  party 
|c«c«*.i^  t>«e  m.niiiia<  eoher  an  the  gnaad  of  want  of  consideration,  or 
viTCK^v  «  «  the  trsBSMT  hsrac  been  after  Bsntaoty,  he  ooold  recover.  The 
pdM  «hM:si  tbercMe  ow:a;a  an  alkgatian  to  the  efiBCt  diai  the  plaintiff 
«Uk9feis  Ml  s^»  s&nauMn ;  and  where  the  Okgalitj  ia  bj  reason  of  aome  statnte 
the  s«Me  rue  a^^i^K^  ujess  the  stansto  has  tendered  the  instrument  void; 
««<  «»r».  fk  i^^    U  those  untanoes  snch  an  alkgartnn  is  snperfloous. 

U  a:;  ^^ttw«  M  Cie!:ak;T,  whether  as  oawnon  fanr  or  by  statute,  the  replica- 
iN>a  4k  4%««^  »  aasttsssKie,  and  for  the  itasumattiwuly  assigned,  see  aale, 
^.^W'  ,1<^  .  the  »w«  adraatareMS  for  the  pisintiff,  ffawpArqw  v.  O'Om- 
«»«»K  :  M.  <&  W,  ^r« ;  Lmtiitlr  v.  fTarle,  1  Ex.  78 ;  Bemmeit  v.  Bmll,  1 
|^.  .Vk\;  J^ifMwr  V.  6tfw.  4  C  B.  543 ;  Sntt  v.  Ck^peiom^  4  M.  ft  G. 
X^«i ;  aa.1  5^  t^w-*  IS  M.  ft  W.  41. 

vK  P  $<<e  Kvwi  vif  stating  an  ^yeeawt  to  wppiesa  a  criminal  prosecatioa, 
#>«^i\.  >>»»»..»>  2  C  B.  501  s  Xeirv.  LefBisn,6  Q.  B.  308,  9  Q.  B.  371 ; 
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a  criminal  prosecution,  or  other  like  transaction,  illegal 
by  the  (172)  common  law. 

Or,  for  a  (173)  usurious,  (174)  gambling,  or  other  like 
transaction,  rendered  illegal  by  any  (175)  statute. 

and  see  the  law  laid  down  in  those  cases  ;  for  the  fonn  of  plea  of  illegality  in 
an  agreement  to  abandon  a  petition  against  return  of  a  Member  of  Parliament, 
Coppock  ▼.  Bower,  4  M.  &  W.  361 ;  or  a  fiat  in  bankruptcy,  Daunt  ▼.  Holding^ 
1  M.  &  W.  159 ;  Daw  y.  Holding,  11  Ad.  &  E.  710.  In  the  latter  case  of 
an  agreement  to  abandon  a  fiat,  it  would  be  necessary  thus  to  plead  specially 
if  illegality  at  common-law  was  simply  relied  on ;  but  if  illegality  under 
6  Geo.  lY.  c.  16,  s.  125,  ante,  p.  516,  note  (52)  (see  Hankey  v.  Cobb,  1  Q. 
B.  490);  or  5  &  6  Vict.  c.  122,  s.  14,  ante,  p.  516,  note  (53);  Weeki  y. 
Argent,  16  M.  &  W.  817);  be  intended  to  be  set  up,  the  defendant  may 
plead  the  general  issue  by  statute. 

(172)  For  form  of  plea  that  the  biU  or  note  was  given  as  a  composition  with 
creditors,  and  that  the  plaintiff  received,  without  the  knowledge  of  the  other 
creditors,  something  additional  to  the  amount  of  the  composition,  see  Howden 
T.  Haigh,  11  Ad.  &  E.  1033 ;  also  Davidson  v.  Macgregor,  8  M.  &  W.  755. 
In  all  cases  of  illegality  at  common-law,  if  the  bill  or  note  be  in  the  hands  of 
any  person  other  than  the  person  to  whom  it  was  given,  the  plea  should  show 
want  of  consideration,  or  notice  of  the  illegality,  or  a  transfer  after  maturity, 
between  aU  intermediate  parties. 

(173)  In  the  case  of  a  plea  of  usury,  as  the  operation  of  the  recent  statute 
is  to  create  an  exception  from  the  statute  of  Anne,  (see  both  statutes,  ante,  p. 
522,  n.  (73), )  by  a  subsequent  distinct  provision,  the  defendant  need  only 
show  generally  that  the  transaction  was  usurious  within  the  terms  of  that 
prior  statute,  and  if  the  plaintiff  wishes  to  contend  that  the  case  falls  within 
the  recent  enactment,  he  should  not  traverse  the  plea,  but  reply  the  facts 
specially,  Thibault  v.  Gibion,  12  M.  &  W.  88 ;  Waekboum  v.  Burrows,  I 
Ex.  107.  See  forms  of  pleas,  Washboum  v.  Burrowe,  Holt  v.  Miert,  5  M. 
&  W.  168  ;  Hodgkineon  v.  Wyatt,  4  Q.  B.  749. 

For  form  of  plea  that  a  note  was  made  in  a  foreign  country,  and  void  by 
the  law  of  that  country  for  usury,  see  De  Bemardy  v.  Spalding,  4  Q.  B.  823. 

(1 74)  For  form  of  plea  in  case  of  bill  or  note  given  for  money  lost  at  cards, 
see  Cooke  v.  Strafford,  13  M.  &  W.  379 ;  at  hazard,  Boulton  v.  Coghlan,  1 
Bing.  N.  C.  640 ;  for  money  lent  to  game  with,  Bingham  v.  Stanley,  2  Q.  B. 
117 ;  MeKinnell  v.  Robinson,  3  M.  &  W.  434;  for  money  lost  at  skittles, 
Foot  V.  Baker,  5  M.  &  G.  335  ;  for  money  won  on  a  horse-race,  Applegarth 
V.  Colleg,  10  M.  &  W.  723. 

(175)  In  the  case  of  statutory  illegality,  it  is  not  necessary  to  allege  the 
transaction  to  have  been  contra  formam  statuti.  Peate  v.  Dicken,  1  C.  M. 
&  R.  422.  Where  the  statute  has  rendered  the  instrument  void  it  is  sufficient, 
though  it  be  in  the  hands  of  a  bond  fide  holder,  to  state  the  terms  on  which 
it  was  originally  made ;  but  where,  as  in  cases  under  the  statute  5  &  6  WiU. 
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The  defendant  may  also  plead  that  the  bill  or  note  wis 
paid  at  or  after  maturity,  and  re-issued  in  contravention  of 
the  Stamp  Act.  (176) 

He  may  also  pay  money  into  court  on  a  bill  or  note,  and 
plead  such  payment  as  a  bar  to  the  further  maintenance  of 
the  action.  (177)t 

IV.  c.  41  {ante^  p.  531,  n.  (110)),  the  bill  or  note  might  be  good  in  the  haadi 
of  third  persons,  the  plea  must  tffect  the  holder  with  the  illegality,  eitiier  by 
means  of  notice,  or  want  of  consideration,  or  taking  the  instrument  after  its 
maturity.  For  form  of  a  plea  that  the  bill  was  given  to  enable  peraoDS  to 
stock-jobbing  differences,  see  Shfff  t.  Pkiilipi,  4  Ad.  &  B.  852,  alio  Morth 

V.  Gellt  4  C.  B.  543 ;  and  for  a  statement  of  a  transaction  rendered  yoid  by  the 
Lottery  AcU  (Derby  Lottery),  see  Mlpart  v.  Nmti,  1  C.  B.  974 ;  Ga^/y  t. 
Field,  9  Q.  B.  431. 

(176)  LazwruM  y.  Cowtt,  3  Q.  B.  459,  and  for  form  of  plea  tee  that 
VThether  the  want  of  a  stamp,  or  a  defect  in  it,  can  be  pleaded  in  other 
has  not  yet  been  decided,  the  objection  being  available  under  any  plea  which 
renders  it  incumbent  on  the  plaintiff  to  produce  the  bill  or  note  in  evidence, 
see  aii/#,  p.  544,  n.  (141).  It  will  not,  however,  suffice  to  state  that  the  bill 
or  note  was  not  when  made,  nor  has  it  since  been  duly  stamped  with  any 
proper  stamp,  denoting  that  the  proper  duty  chargeable  or  charged  theieoB 
had  been,  or  was  duly  impressed  thereon,  Hamard  v.  Smiik,  4  Bing.  N.  C. 
684 ;  and,  if  such  matter  be  pleadable,  at  aU  events,  the  plea  should  n^athe 
that  it  was  a  note  which  might  be  stamped  before  the  trial,  Brwdief  v. 
Bradiley,  amie,  p.  117,  n.  (72).  The  Court  vrill  afford  no  facility  to  pleading 
pleas  under  the  stamp  acts,  M*Dowaii  v.  LUtir,  2  M.  &  W.  52 ;  and  in  one 
case  the  Court  struck  out  a  plea,  founded  on  3  &  4  Will.  IV.  c.  97,  s.  17, 
that  the  bill  or  note  wu  stamped  with  an  old  die,  Iknotom  v.  MaeiomaU, 
2  M.  &  W.  26.    And  see  further  as  to  pleading,  on/t,  p.  116. 

(177)  SUtute  3  &  4  Will.  IV.  c.  42,  s.  21.  The  full  amount  due  both  kr 
principal  and  interest,  up  to  the  time  of  plea  pleaded,  should  be  paid  in,  or 
the  plaintiff  may  proceed ;  Kidd  v.  Waiker,  2  B.  &  Ad.  705 ;  Lawa  t.  SietU, 
15  M.  &  W.  380.  If  the  entire  sum  be  not  paid  in,  the  defendant  ahonld 
•how  some  answer  as  to  part,  and  proceed  to  plead  the  payment  into  court  as 
to  the  residue,  Armfleld  v.  JBur^m,  6  M.  &  W.  281 ;  for  a  plea  alleging  no 
more  to  be  due  would  amount  to  the  general  issue,  and  consequently  be  bad ; 
see  FinleyMom  v.  Maekenxie,  3  Bing.  N.  C.  824.  And  if  the  bill  or  note  have 
been  given  for  a  consideration  which  is  claimed  by  the  common  oouits,  the 
defendant  should  not  plead  simply  as  to  a  part  of  both,  and  pay  in  the  ringle 
amount,  but  should  state  that  the  bill  or  note  vras  so  given,  and  identify  the 
sums  sought  to  be  recovered,  Taiiereail  v.  Parkmton,  16  M .  &  W.  752. 

See  the  form  of  plea  given  by  the  rule  of  court,  T.  T.  1  Vict.,  8  Ad.  Sl  E. 
278 ;  4  M.  &  W.  2;  4  Bing.  N.  C.  815.  But  in  an  action  of  debt,  it  should 
be  varied  to  meet  the  damages,  Lowe  v.  Steele,  15  M.  &  W.  380. f 
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Competence  of  Witneswe, 

In  an  action  against  one  of  several  makers  of  a  note, 
another  maker  is  a  competent  witness  for  the  plaintiff;  for^ 
he  stands  indifferent:  if  the  plaintiff  recover,  he  will  be 
liable  to  pay  contribution  to  the  defendant ;  if  plaintiff  fail 
and  force  him  to  pay,  he  will  be  entitled  to  contribution 
from  the  defendant.  (1) 

It  was  at  one  time  held,  that  no  person  who  had  signed 
a  negotiable  bill  or  note  was  admissible  as  a  witness  to 
impeach  its  validity ;  because,  his  conduct  had  sanctioned 
what  his  testimony  would  defeat. 

But  the  contrary  is  now  fully  settled. 

Thus,  the  drawer  of  a  bill,  dated  abroad  and  not  stamped, 
is  a  competent  witness  to  prove  that  it  was  made  in 
England,  and,  therefore,  not  admissible  in  evidence.  (2) 

(1)  Tot'k  ▼.  Bhii,  5  M.  &  S.  71.  Assumpsit  against  one  of  two  makers 
of  a  note ;  plaintiff  caUed  tlie  other  maker,  and  Graham,  B.,  admitted  him : 
on  motion  for  a  new  trial,  the  Court  thought  the  witness  stood  indifferent, 
and  was  properly  admitted,  and  they  refused  the  rule. 

(2)  JordtriM  ▼.  Lathbrooke,  7  T.  R.  601.  In  an  action  against  the 
acceptor  of  a  bill  purporting  to  have  been  drawn  at  Hamburgh,  the  defence 
was,  that  it  was  drawn  in  London,  and,  therefore,  inadmissible  in  evidence 
without  a  stamp :  the  payee  and  indorser  was  called  to  prove  where  it  was 
drawn ;  but  it  was  objected  that  he  was  incompetent.  Lord  Kenyon,  how- 
ever, admitted  him ;  and  on  his  testimony  the  defendant  had  a  verdict  upon 
the  counts  on  the  bill.  On  a  rule  nisi  for  a  new  trial,  and  cause  shown, 
Ashhnrst,  J.,  thought  the  witness  inadmissible ;  but  Lord  Kenyon,  Grose  and 
Lawrence,  Js.,  held  that  as  he  was  neither  interested  in  the  event,  nor  ren- 
dered infamous  by  a  conviction  for  any  crime,  he  was  properly  admitted. 

Rule  discharged.    See  also  Adanu  v.  Lingard,  Peake,  117. 
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•f"  Formerly,  too,  any  person  who  had  a  direct  interest  in 
the  event  of  the  suit  was  inadmissible  as  a  witness  for  the 
party  in  whose  success  he  was  interested.  (3) 

But  by  statute  3  &  4  Will.  IV.  c.  42,  s.  26,  any  person 
objected  to  as  incompetent,  because  the  verdict  or  judgment 
would  be  admissible  in  evidence  for  or  against  him,  might 
be  examined ;  his  name  being  indorsed  on  the  record,  which 
rendered  the  verdict  or  judgment  in  favour  of  the  party  in 
whose  behalf  he  was  examined  inadmissible  in  evidence  for 
him,  and  a  verdict  or  judgment  against  the  party  in  whose 
behalf  he  was  examined  also  inadmissible  against  him.  (4) 

Under  this  statute,  it  was  held  that  a  joint  maker  of  a 
bill  or  note  was  a  good  witness  to  prove  payment,  in 
an  action  against  another  joint  maker.  (5) 

And,  by  statute  6  &  7  Vict.  c.  85,  the  only  objection 
which  can  now  be  made  against  the  testimony  of  a  party  to 
the  bill  or  note  is,  that  he  is  a  party  to  the  action  indi- 

(3)  Jones  v.  Brooks,  4  Taunt.  464;  Bueklandi,  Tankttrdf  5  T.  R.  578; 
Edmonds  y.  Lows,  8  B.  &  C.  406  ;  Mamwarinff  ▼.  Mytton,  1  Staik.  83. 

(4)  By  statute  3  &  4  WiU.  IV.  c.  42,  s.  26,  "  in  order  to  render  the  rcjec- 
tion  of  witnesses  on  the  ground  of  interest  less  frequent/'  it  is  enacted,  '*  thai 

'if  any  witness  shall  be  objected  to  as  incompetent,  on  the  gpronnd  that  the 
verdict  or  judgment  in  the  action  on  which  it  shall  be  proposed  to  eramine 
him  would  be  admissible  in  evidence  for  or  against  him,  such  witness  shall 
nevertheless  be  examined ;  but  in  that  case  a  verdict  or  judgment  in  that 
action,  in  favour  of  the  party  in  whose  behalf  he  shall  have  been  examined, 
shall  not  be  admissible  in  evidence  for  him  or  any  one  claiming  under  him, 
nor  shall  a  verdict  or  judgment  against  the  party  on  whose  behalf  he  shall 
have  been  examined  be  admissible  in  evidence  against  him  or  any  one 
claiming  under  him." 

Sect.  27.  "  The  name  of  every  witness  objected  to  aa  incompetent  on  the 
ground  that  such  verdict  or  judgement  would  be  admissible  in  evidence  for  or 
against  him,  shall  at  the  trial  be  indorsed  on  the  record  or  document  on 
which  the  trial  shall  be  had,  together  with  the  name  of  the  party  on  whose 
behalf  he  was  examined,  by  some  officer  of  the  Court  at  the  request  of  either 
party,  and  shall  afterwards  be  entered  on  the  record  of  the  judgment ;  and 
such  indorsement  or  entry  shall  be  sufficient  evidence  that  such  witneu  waa 
examined  in  any  subsequent  proceeding  in  which  the  Tcrdict  or  judgment 
shall  be  offered  in  evidence.'' 

(5)  RusssU  v.  Blais,  2  M.  &  Gr.  374 ;  and  see  Saps  t.  Robmsim,  18 
L.  J.,  Ex.  31. 
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vidually  named  m  the  record,  or  a  person  in  whose  imme- 
diate and  individual  behalf  the  action  may  be  brought,  either 
wholly  or  in  part,  or  the  husband  or  wife  of  such  a  per- 
son. (6) 

Before  these  statutes,'!*  in  an  action  against  one  of 
several  makers  of  a  note,  any  of  the  others  had  been  held 
to  be  a  competent  witness  for  the  plaintiff.  (7) 

So,  it  had  been  held  that,  in  an  action  against  the 
acceptor  of  a  bill,  the  drawer  was  a  competent  witness 
either  for  the  plaintiff  (8),  or  for  the  defendant.  (9) 

In  an  action  by  indorsee  of  a  note  against  an  indorser, 
that  the  maker  was  a  competent  witness  for  the  plaintiff.  (10) 

(6)  6  &  7  Vict,  c  85»  s.  1,  after  reciting  "that  the  inquiry  after  truth 
in  courts  of  justice  is  often  obstructed  by  incapacities  created  by  the  present 
law,  and  it  is  desirable  that  foil  information  as  to  the  facts  in  issue,  both  in 
criminal  and  civil  cases,  should  be  laid  before  the  persons  who  are  appointed 
to  decide  upon  them,  and  that  such  persons  should  exercise  their  judgment 
on  the  credit  of  the  witnesses  adduced  and  on  the  truth  of  their  testimony/' 
enacts,  "  that  no  person  offered  as  a  witness  shall  hereafter  be  excluded,  by 
reason  of  incapacity  from  crime  or  iniereit  from  giving  evidence,  either  in 
person  or  by  deposition,  according  to  the  practice  of  the  Court,  on  the  trial  of 
any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry  arising  in  any 
suit,  action,  or  proceeding,  civil  or  criminal,  in  any  court,  or  before  any  judge, 
juiy,  sheriff,  coroner,  magistrate,  officer,  or  person,  having,  by  law  or  by  con- 
sent of  parties,  authority  to  hear,  receive,  and  examine  evidence ;  but  that 
every  person  so  offered  may  and  shall  be  admitted  to  give  evidence  on  oath,  or 
solemn  affirmation  in  those  cases  wherein  affirmation  is  by  law  receivable,  not- 
withstanding that  such  person  may  or  shall  have  an  interest  in  the  matter  in 
question,  or  in  the  event  of  the  trial  of  any  issue,  matter,  question  or  inquiry, 
or  of  the  suit,  action  or  proceeding  in  which  he  is  offered  as  a  witness ;  and 
notwithstanding  that  such  person  offered  as  a  witness  may  have  been  pre- 
viously convicted  of  any  crime  or  offence.  Provided  that  this  act  shall  not 
render  competent  any  party  to  any  suit,  action,  or  proceeding  individually 
named  in  the  record,  or  any  lessor  of  the  plaintiff,  or  tenant  of  premises 
sought  to  be  recovered  in  ejectment,  or  the  landlord  or  other  person  in  whose 
right  any  defendant  in  replevin  may  make  cognizance,  or  any  person  in  whose 
immediate  and  individual  behalf  any  action  may  be  brought  or  defended,  either 
wholly  or  in  part,  or  the  husband  or  wife  of  such  persons  respectively ."f 

(7)  See  Vork  v.  Biott,  ante,  p.  563,  n.  (1). 

(8)  Diekimon  v.  Prentice,  4  Esp.  32. 

(9)  Rieh  v.  Tbppinff,  Peake,  224 ;  Humphrey  v.  Moxon,  Pcake,  52. 

(10)  VemUng  v.  ShutiUworth,  24th  February,  1796,  at  GuUdhall. 
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And^  in  an  action  by  indorsee  against  drawer  or  ae- 
ceptor,  that  an  indorser  was,  in  general  (11),  a  competent 
witness  either  for  plaintiff  or  defendant. 

-|-  Under  the  recent  statute  it  has  been  decided,  that  a 
widower  is  admissible  as  a  witness  for  the  plaintiff^  in  an 
action  brought  by  the  administrator  of  his  deceased  wife  on 
a  note  payable  to  her.  (12) 

But  that  other  members  of  a  joint-stock  company  are 
not  admissible  in  an  action  brought  by  another  member  on 
a  bill  indorsed  to  him  for  the  benefit  of  the  company.  (13) 

And  one  of  two  joint  makers  of  a  note,  both  of  whom 
are  sued  in  the  action,  thoiigh  he  has  suffered  judgment  in 
it  by  default,  is  not  admissible  as  a  witness  to  show  that 
his  co-defendant  is  discharged,  e.  ^.,  by  a  previous  judgment 
against  himself.  (14)  f 


(11)  Shuitieworth  v.  Siephem,  1  Camp.  408;  Ckarrinffifm  ▼.  Mihter, 
Feake,  6 ;  Birt  y.  Kenkaw,  2  East,  458  ;  See  Jordame  ▼.  Lnhbrooke,  amie, 
p.  563,  n.  (2)  ;  Riekm^dton  v.  AUen,  2  Stark.  334. 

t  (12)  Hart  y.  Siepheiu,  6  Q.  B.  937,  ante,  p.  53,  n.  (30) ;  and  see  A 
y.  TWiwr,  2  C.  B.  535. 

(13)  Clark  y.  BeU,  U  Juriat,  421. 

(14)  Bell  y.  Banke,  3  M.  &  G.  261.t 
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CHAPTER  XIV. 

Forgery  of  Bills  or  Notes. 
Statutes  as  to,  p.  567  to  570. 
Altering,  p.  571,  574,  575. 
Adding  to,  p,  571,  572. 
Assuming  the  Character  of  a  Person  of  the  same 

Name,  p.  576. 
Assuming  a  False  Name,  p.  577* 
JJsing  a  Fictitious  Name,  p.  580. 
Procuring  another  to  Forge,  p.  580. 

or  utter,  p.  580. 

Uttering,  p.  581. 
Disposing  of,  p.  583. 
Instrument,  p.  584. 

without  Stamp,  p.  588. 

Intent,  p.  588. 
Where  tried,  p.  590. 
Indictment,  p.  590  to  594. 
Evidence,  p.  595. 
Witnesses,  p.  599. 

FoBoiNG,  or  causing  to  be  forged,  or  assisting  in  forging, 
any  bill  or  note,  or  any  indorsement  or  assignment  thereof, 
with  intention  to  defraud  any  person  whatever ;  or  utter- 
ing the  same  as  true,  knowing  it  to  be  forged,  with  a  like 
intent,  was  made  a  capital  offence  by  2  Geo.  II.  c.  25.  (1) 

-f"  By  subsequent  statutes  this  Act  was  applied  to  accept- 
ances (2),  and  to  cases  where  the  intent  was  to  defraud  a 
corporation  as  well  as  an  individual,  (d)i' 

And,  by  45  Geo.  III.  c.  89,  forging  or  altering,  or  causing 
to  be  forged  or  altered,  or  willingly  acting  or  assisting  in 

(1)  Made  perpetual  by  9  Geo.  II.  c.  18. 

(2)  7  Geo.  II.  c.  22. 

(3)  31  Geo.  II.  c.  22,  a.  78,  and  18  Geo.  III.  c.  18. 
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the  forging  or  altering,  of  any  bill  or  note,  or  any  indorse- 
ment or  assignment  or  acceptance  thereof,  with  intent  to 
defraud  any  person  or  body  politic ;  or  offering,  disposing 
of,  or  putting  away,  any  such  forged  or  altered  bill,  note, 
indorsement,  assignment,  or  acceptance,  with  a  like  intent, 
knowing  it  to  be  forged  or  altered,  was  a  capital  offence. 

By  43  Geo.  III.  c.  139,  s.  I,  forging  or  uttering  any  bill 
or  note  purporting  to  be  the  bill  or  note  of  any  foreign 
prince,  state,  or  countr}',  or  of  any  person  or  company  of 
persons  residing  in  any  foreign  country,  or  of  any  body  cor- 
porate, or  body  in  the  nature  thereof,  constituted  by  any 
foreign  prince  or  state,  with  intent  to  deceive  his  Majesty 
or  any  such  foreign  prince,  &c.,  or  any  person  or  body 
politic  here  or  abroad,  was  made  a  felony  punishable  by 
transportation. 

There  were  also  other  prorisions  by  different  statutes  as 
to  bank  notes,  bank  post  bills,  and  certain  other  securities. 

•f-  The  prior  statutes  relating  to  forgery  are,  however,  now 
re|>ealed(4)  by  the  statute  1  Will.  IV.  c.  66,  which  declares 
it  to  be  an  offence  to  forge  or  alter,  or  to  offer,  utter,  dispose 
of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any 
Exchequer  bill,  note  or  bill  of  the  Bank  of  England,  bill  of 
exchange,  or  promissory  note,  or  any  indorsement  on,  or 
assignment  of  any  such  instrument,  or  any  acceptance  of 
a  bill  of  exchange,  or  any  undertaking,  warrant,  or  order 
for  the  payment  of  money,  with  intent  to  defraud  any 
person  (5),  or  any  number  of  persons,  or  any  body  cor- 
porate. (6) 

t(4)  1  Wm.  IV.  c.  66,  sects.  1  and  21. 

(5)  Sect.  3.  "  If  any  person  shall  forge  or  alter,  or  sbaU  offer,  utter,  dis- 
pose of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  anj  Exchequer 
bill  or  Exchequer  debenture,  or  any  indorsement  on,  or  assignment  of  any 
Exchequer  bill  or  Exchequer  debenture,  or"  {inter  alia)  *'  any  note  or  bill  of 
exchange  of  the  govemraent  and  company  of  the  Bank  of  England,  commonly 
called  a  bank  note,  a  bank  bill  of  Exchequer,  or  a  bank  post-bill,  or  any 
indorsement  on,  or  assignment  of  any  bank  note,  bank  bill  of  exchange,  or 
bank  post-bill,  or  any  bUl  of  exchange,  or  any  promissory  note  for  the  payment 
of  money,  or  any  indorsement  on,  or  assignment  of  any  bill  of  exchange  or 
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The  forging  or  altering,  or  offering,  uttering,  disposing  of, 
or  putting  off,  knowing  the  same  to  be  forged  or  altered,  of 
any  accountable  receipt  for  any  note,  bill,  or  other  security 
for  the  payment  of  money,  or  any  warrant,  order,  or  request 
for  the  delivery  of  any  note,  bill,  or  other  such  security, 
with  a  like  intent  to  defraud,  is  also  declared  to  be  punish- 
able with  (7)  transportation  or  imprisonment. 


promissory  note  for  the  payment  of  money,  or  any  acceptance  of  any  bfll  of 
exchange,  or  any  undertaking,  warrant,  or  order  for  the  payment  of  money, 
ivith  intent,  in  any  of  the  cases  aforesaid,  to  defraud  any  person  whatsoeyer, 
every  such  offender  shall  be  g;ttilty  of  felony,  and  being  convicted  thereof, 
shall  suffer  death  as  a  felon.'' 

By  s.  4,  it  is  also  declared,  "  that  where,  by  any  act  now  in  force,  any  person 
is  made  liable  to  the  punishment  of  death  for  forging  or  altering,  or  offering, 
uttering,  disposing  of,  or  putting  off,  knowing  the  same  to  be  forged  or  altered, 
any  instrument  or  writing  designated  in  such  Act  by  any  special  name  or 
description,  if  such  instrument  or  writing,  however  designated,  is  in  law  a 
biU  of  exchange  or  a  promissory  note  for  the  payment  of  money,  or  an 
indorsement  on,  or  assignment  of,  a  bill  of  exchange  or  promissory  note  for 
the  payment  of  money,  or  an  undertaking,  warrant,  or  order  for  the  payment 
of  money  within  the  true  intent  and  meaning  of  this  Act,  the  person  forging, 
&c.,  may  be  indicted  under  this  Act,  and  punished  with  death  accordingly." 

(6)  Sect.  28.  **  Where  the  committing  any  offence,  with  intent  to  defraud 
any  person  whatsoever  is  made  punishable  by  this  Act,  in  every  such  case 
the  word,  **  person,"  shaD,  throughout  this  Act,  be  deemed  to  include  his 
Majesty,  or  any  foreign  prince  or  state,  or  any  body  corporate,  or  any  com- 
pany or  society  of  persons  not  incorporated,  or  any  person  or  number  of 
persons  whatsoever  who  may  be  intended  to  be  defrauded  by  such  offence, 
whether  such  body  corporate,  company,  society,  person  or  number  of  persons 
shaU  reside  or  carry  on  business  in  England  or  elsewhere,  in  any  place  or 
country,  whether  under  the  dominion  of  his  Majesty  or  not ;  and  it  shall  be 
sufficient  in  any  indictment  to  name  one  person  only  of  such  company,  society, 
or  number  of  persons,  and  to  allege  the  offence  to  have  been  committed  with 
intent  to  defraud  the  person  so  named,  and  another  or  others,  as  the  case 
may  be. 

(7)  Sect.  10.  '*  If  any  person  shaU  forge  or  alter,  or  shall  offer,  utter,  dis- 
pose of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,"  inter  aiia,  "  any 
accountable  receipt  either  for  money  or  goods,  or  for  any  note,  bill,  or  other 
security  for  payment  of  money,  or  any  warrant,  order,  or  request,  for  the 
delivery  or  tra.isfer  of  goods,  or  for  the  delivery  of  any  note,  bill,  or  other 
security  for  payment  of  money,  with  intent  to  defraud  any  person  whatsoever, 
every  such  offender  shall  be  guilty  of  felony ;  and,  being  convicted  thereof, 
shall  be  liable  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
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Ahlmigh  it  is  declared  that  this  statute  shall  not  extend 
to  anj  oftnoe  ocHnmitted  in  Scotland  or  Ireland,  yet  it  is 
afaa  provided  that  it  shaU  apply  to  the  forging  or  uttering, 
m  Eagbnd,  of  any  soch  bill  or  note  though  purporting  to 
be  nade  or  actnaUy  made  out  of  England,  and  also  to  the 
fcrgi^  and  uttering  of  any  such  bill  or  note  though  payable 
out  of  Ei^jland.  (8) 

By  thk  statute,  for  the  first  class  of  crimes  the  ofiender 
was  sabjected  to  coital  punishment ;  but,  by  a  recent  sta- 
t^i^  tranBportation  or  imprisonment  has  been  substi- 
tuted. (9)  t 


«r  to  be  napriMMied  fior  an  j  tenn  not  exoecdug  four 

That  when  Oe  forging  or  altering  any  writing  or  matter 

tke  offuiug,  attering,  dnpoong  of,  or  patting  off  any  writing  or 

the  one  to  be  forged  or  altered,  ia  in  tbb  Act 

to  be  aa  eftaee,  if  any  peiaoa  shall,  in  that  part  of  the  united 

«ilM  fiaglaitd,  faige  or  alter,  or  oflbr,  otter,  di^Miae  of,  or  pot  off, 

the  aame  to  be  forged  or  akacd,  any  fodi  writing  or  matter,  in 

ry  o«t  of  England,  whether  nnder  the  dominion  of 
m  matter  may  porport  to  be  made,  or  may 
hngnage  or  langn^  the  same,  or  any  part 
ih<TC«f  aMy  be  €ipifawd>  Cfoy  sndi  perMm,  and  every  person  aiding,  abet- 
tog.  er  wwmwPiag  smIi  pern  AaB  be  deemed  to  be  an  offender  within  the 
mw-ng  of  thi»  Act,  aad  shaU  he  pnnithahir  thereby  in  the  same  manner  as 
IT  the  wming  or  mitu  had  prnpuikd  to  be  made,  or  had  been  made  in 
l^^rtMii ;  aai  if  any  penan  shaU,  in  Bn|^bnd,  forge  or  alter,  or  olfer,  otter, 
^Ua»M»  <iC  «r  f«t  of ,  kMming  the  same  to  be  forged  or  altered,  any  hill  of 
exchange  or  any  yriiiiaory  noto  for  &e  payment  of  money,  or  any  indorsement 
«ak  or  wi%— taff  of  any  bill  of  eirhangf  or  promiasory  noto  for  the  payment 
Of'  vftMwy^  or  any  ncctptMiee  of  say  bsH  of  exchange,  or  any  nndertaking, 
wawnat.  or  otdfr  for  the  pot  mens  of  money"  (mlerolM),  **  in  whaterer  place 
or  cifonrtty  oai  «^  Enghdid.  whether  nnder  the  dominion  of  his  Miyesty  or  not, 
%W  iKVMy  poyaM*  or  sccnrrd  by  such  bill,  note,  nndertaking,  warrant,  or 
orgkt.  Jbcw.  ssay  hew  or  amy  pmpmt  to  be,  pnyibie,  and  in  whatever  Ungoage 
or  toimBsms  ^10  sane  wspoctitth.  or  any  part  thereof,  may  be  expressed,  and 
wWih<(>r  snch  bilU  noSfw  aadevtaking.  wnmat  or  order  be  or  be  not  nnder  seal, 
t^^y  *ov^  psrawfc.  and  mty  person  aiding,  abetting,  or  ooonseDing  aoch  per- 
Sl^o.  tW:  bt  dMOMd  to  be  an  oifender  within  the  meaning  of  this  Act,  and 
dboM  bo  pnnwbablf  Ihsrsby  to  the  ssne  manner  as  if  Ae  money  had  been 
piCisMK  or  piMnfxetod  to  be  psyaMe,  m  England. 
V>»\  »y  5  )»ia.  n\  tw  lt3>  with  two  immatM iai  exceptions,  tfie  pnnishmont 
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Forgery  may  be  committed  either  by  altering  or  adding 
to  what  has  a  genuine  signature,  or  by  introducing  a  (10) 
false  signature. 

And  a  signature  will  be  false,  though  in  a  man^s  own 
name,  if  he  attach  to  it  or  adopt  the  description  or  addition 
of  any  other  person  of  the  same  name.  (11) 

And  a  signature  in  a  false  name  assumed  for  the  pur- 
pose (12),  or  in  the  name  of  a  non-existing  person,  f  or 


of  death  was  abolished,  and  transportation  for  life  substituted ;  but  now,  by 
1  Vict.  c.  84,  sects.  1 , 2,  &  3,  the  punishment  may  be  jfurther  modified.  Every 
offender  who  might  have  been  punished  capitally  under  1  Will.  lY.  c  66,  is 
liable,  at  the  discretion  of  the  Court,  to  be  transported  for  life,  or  any  term  not 
leas  than  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  for  any 
term  not  exceeding  four,  nor  less  than  two,  years;  and  he  may  be  kept  in  soli- 
tary confinement  for  any  portion  or  portions  of  such  imprisonment  not  exceeding 
one  month  at  any  one  time,  and  not  exceeding  three  months  in  any  one  year. 

(10)  A  signature  of  the  name  of  another,  in  order  to  render  it  criminal, 
must  not  only  be  fa&e  in  fact,  but  fslse  to  the  knowledge  of  the  party  making 
it ;  and,  therefore,  if  A.  attach  B.'s  name  to  a  bill  as  acceptor,  with  a  bond 
fidm  belief  derived  from  their  course  of  dealing  that  he  had  liberty  to  do  so,  it 
ia  no  felonious  forgery.  Rtx  v.  Fbrbe»,  7  C.  &  P.  224.  But  it  must  dearly 
appear  that  A.  had  good  cause  to  believe  himself  authorized  to  attach  it,  and  did 
so  believe  himself,  and  did  not  intend  to  defraud  any  one.  Regina  v.  Pariik, 
8  C.  P.  94.  And  proof  that  he  had,  on  two  or  three  previous  occasions,  acted 
in  a  similar  manner,  without  B.  making  any  objection,  would  constitute  such 
good  cause  of  belief  on  A.'s  part.    Jiegma  v.  Beard,  8  C.  &  P.  143.t 

(11)  Sex  V.  Webb,  post,  p.  576 ;  f  S.  P.  Rex  v.  Parkee  ami  Brown,  2 
Leach,  785  ;  and  see  per  Grose,  J.,  4  T.  R.  33.  For  thus  the  signature  itself 
is  made  to  represent  the  signature  of  another ;  but  the  unauthorized  signature 
of  the  name  of  another  as  by  procuration,  to  which  the  party  appends  his 
own  name,  is  not  a  forgery,  for  the  falsehood  consists  not  in  the  making,  but 
in  the  assumption  of  authority.  Jt.  v.  White,  2  Car.  &  Kir.  404;  8.  C. 
I  Den.  C.  C.  R.  208,  which  case  was  as  follows : — E.  A.  came  to  a  banking- 
house  and  asked  to  have  a  bill  discounted,  stating  that  he  came  from  Mr.  T.  T., 
who  was  personally  known  at  the  bank.  On  the  banker's  remaridng  that  T.  T. 
had  not  indorsed  it,  A.  said  he  would  indorse  it  for  him.  The  banker's  deik 
then  wrote  at  his  request,  **  Per  procuration,  T.  T.,"  and  he  signed  his  own 
name  ''  B.  A."    This  was  held  to  be  no  forgery  in  A. 

(12)  Bex  V.  Dmm,  I  Leach,  57 ;  2  East,  P.  C.  962,  poet,  p.  578. 
Hadfield^i  case,  Carlisle  Ass.  1803,  6  Evans,  Col.  Stat,  part  v.  p.  93. 
When  however  a  party  has  long  passed  by  a  false  name,  his  drawing  a  bill 

of  cxehange  in  his  own  name,  thou§^  for  purposes  of  firaud,  it  seems,  does 
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finn,-f-  will  be  as  much  a  forgery  as  a  signature  in  the  name 
of  an  existing  person  (13),  "f  or  firm.  (14) 

And  so  it  will  be  a  forgery,  if  a  man  add  to  his  own 
name,  so  as  to  make  it  represent  a  non-existing  firm. 

(14)t 

Misi^plying  a  genuine  ragnature,  by  writing  over  it  a 

bill  or  note  for  which  it  never  was  intended,  so  as  to  give 

it  the  appearance  of  the  signature  to  such  bill  or  note,  is  a 

forgery.  (15) 


not  oonstitiite  forgery.    IL  t.  Aieklet,  I  Leach,  438 ;  2  East,  P.  C.  968 ; 
Bae.  Ab.  Forgery,  A.t 

(13)  RejT  ¥.  FirmuM  (Mich.  1811),  Boss.  &  R.  209.  John  TrmoM  took  a 
lodging  in  the  name  of  Cooke ;  and  in  less  than  a  month  passed  to  his  land- 
lord's wife  a  draft  he  drew  on  Pneds  and  Co.  for  15/.,  and  she  gave  him  a 
bank  note  for  it  to  that  amoont.  It  was  retmned,  on  the  groond  that  no 
person  of  that  name  kept  cash  there.  The  prisoner  said  it  was  a  mistakr  ibr 
want  of  his  adding  "  jun.**  to  his  name,  which  he  accordingly  added,  and  the 
note  was  again  taken  to  Praeds,  who  again  refused  payment ;  but  before 
it  was  bronght  back  the  prisoner  absconded.  Chambre,  J.,  left  it  to  the  jury 
whether  he  did  not  assume  the  name  of  Cooke,  or  at  least  of  Cooke,  /■■., 
with  intent  to  .defraud  his  landlord ;  and  the  jury  thought  he  did,  and  he  was 
convicted.  On  case,  the  conviction  was  held  right,  f  S.  P.  Rex  v.  BolUmd, 
1  Leach,  83 ;  Bes  v.  Loeketi,  I  Leach,  94. 

(14)  Retina  v.  Roffert  (1838),  8  Car.  &  P.  629.  Rogers,  in  payment  of  the 
price  of  some  property,  gave  Dawson  two  bills  bearing  the  acceptance  of 
'*  Thomas  Nicholson  and  Co.,"  representing  the  acceptors  to  be  general  mer- 
chants at  Norwich.  There  was  no  such  firm  at  Norwich,  nor  was  there  any 
merchant  there  bearing  the  name  of  Nicholson.  Upon  the  trial  of  Rogers  for 
uttering  one  of  them  knowing  it  to  be  forged,  some  evidence  was  given  on  the 
part  of  the  prisoner,  that  the  acceptances  were  in  the  handwriting  of  a  Thomas 
Nicholson,  who  was  no  doubt  an  existing  person  and  with  whom  the  prisoner 
was  acquainted,  and  it  was  insisted  that  this  was  merely  the  adoption  of  a 
false  addition  or  description  ;  but  Bosanquet,  J.  (Coleridge,  J.,  and  Coltman, 
J.  presiding  with  him),  told  the  jury  he  was  of  opinion,  that  if  this  accept- 
ance was  written  by  Nicholson  to  represent  a  fictitious  finn  vrith  intent  to 
defraud,  it  would  amount  to  a  forged  acceptance ;  and  if  they  thought  the 
acceptance  represented  a  fictitious  firm,  which  was  the  same  thing  as  if  it  le- 
presented  a  fictitious  person,  they  should  find  the  prisoner  guilty.  The  jury 
found  the  prisoner  guilty,  believing  that  the  acceptance  was  not  vrriUen  by 
Nicholson.f 

(15)  Rex  V.  Haiei,  17  St.  Tr.  161.  Hales  got  a  genuine  signature  of 
Thomas  Gibson,  and  vrrotc  over  it  a  promissory  note  for  64001.     He  was 
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"f"  And  80  18  misapplying  a  genuine  signature  to  a  blank 
acceptance,  by  addressing  the  bill,  in  making  it,  to  another 
person  of  the  same  name.  (16)  -f- 

And  so  is  misapplying  a  genuine  signature  so  as  to 
give  it  the  appearance  of  an  acceptance  or  indorsement. 

(17) 

"t"  And  so  is  misapplying  a  genuine  signature  to  a  blank 
(18)  bill  or  (19)  acceptance,  by  writing  over  it  a  bill  for  a 


indicted  for  forging  the  note,  and  uttering  it  knowing  it  to  be  forged ;  and 
upon  a  trial  before  Page,  J.,  and  Carter,  B.,  tbe  otjection  wai  taken,  that  as 
the  aignaiure  was  genuine,  it  could  not  be  called  a  forged  note ;  bat  the 
objection  was  oTerruled,  and  defendant  was  convicted. 

t  (16)  lUffma  Y.  Blenkintap  (1847),  2  Car.  &  K.  531 .  Indictment,  inier 
attot  for  forging  an  acceptance.  Blenkinsop  requested  William  Wilkinson,  a 
mechanic,  in  his  lervice  at  Leeds,  to  sign  a  blank  form  of  a  bill  as  acceptor, 
which  he  did,  leaving  his  master  to  fiU  it  np  as  he  pleased,  and  in  tilling  it  up 
he  directed  it  "To  Mr.  W.  Wilkinson,  HaUfax."  It  was  admitted  prisoner  in- 
tended,  at  the  time  the  acceptance  was  written,  to  make  the  drawing  to  be  on 
a  Mr.  W.  Wilkinson,  of  Halifax ;  that  there  were  residents  of  that  name  there, 
from  none  of  whom  any  authority  had  been  received.  It  was  objected  that 
neither  the  bill  nor  acceptance  was  forged  or  altered.  Coleridge,  J.,  overruled 
tbe  objection,  but  reserved  the  point  for  the  consideration  of  the  Judges.  Ver* 
diet  gnUty ;  and  after  argument,  thirteen  Judges  held  the  conviction  right.f 

(17)  Bex  V.  HaUit  17  St.  Tr.  209.  The  same  defendant  Hales  was  alter, 
vfards  tried  before  Pengelley,  C.  B.,  Reynolds,  J.,  and  Sir  William  Thomson, 
for  forgery  upon  a  piece  of  paper  containing  a  genuine  signature  of  Samuel 
Edwards,  by  writing  on  the  other  side  of  the  paper  a  note  for  800/.,  payable 
to  Samuel  Edwards  or  order,  and  writing  over  the  signature  of  Samuel 
Edwards  "  Pray  pay  the  value  of  this  to  for  value  received,"  so 

as  to  make  the  genuine  signature  of  Samuel  Edwards  appear  to  be  the  in- 
dorsement of  this  note.  The  indictment  was  for  forging  the  indorsement, 
and  the  Court  treated  it  as  clear  that  this  was  to  be  deemed  a  forged  indorse- 
ment. 

The  same  point  occurred  in  the  Rex  v.  Halee,  17  St.  Tr.  229,  as  to  a  note 
for  1260/. 

These  oiFences  were  prior  to  2  Geo.  II.,  when  the  forging  and  uttering  was 
a  misdemeanour  only,  and  it  was  probably  on  account  of  these  forgeries  that 
that  statute  was  made. 

The  genuine  signature  in  each  of  these  cases  was  intended  for  a  frank,  and 
at  that  time  the  signature  alone  was  sufficient  for  the  frank. 

t(18)  Begina  v.  ^lYron  (1847),  2  Car.  &  K.  527.  Prisoner  was  derk  to 
Mr.  NichoU,  and  a  biU  for  156/.  9«.  9</.,  for  which  Blr.  NichoU  was  to  provide 
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bu-ger  sum  than  thai  for  whidi  the  person  signing  gaye 
anthority  to  draw.-|- 

Altering  a  bill  or  note  from  a  lower  to  a  higher  sum  is 
a  forgery ;  the  instrument,  as  altered,  is  a  false  instmment. 
(20) 


becoming  due,  Mr.  Kickoll  signed  a  blank  check  and  gare  it  to  prisoner  to  fill 
op  with  the  amount  of  the  biU  and  ezpenies,  whidi  latter  would  be  about  IQt. 
Instead  of  doing  this  he  filled  np  the  check  with  250/.,  which  be  reodved  and 
retained  for  a  debt  he  alleged  to  be  due  to  him.  It  was  objected  that  the  sig- 
natnre  being  genuine,  and  he  being  entrusted  to  fill  np  the  check,  the  filling  it 
up  with  a  different  sum  was  a  mere  breach  of  trust.  Coltman,  J.,  thought  it 
nevertheless  a  forgeiy,  but  rcseiTcd  the  point  for  the  fifteen  judges.  Verfict 
guilty,  and  the  judges  held  the  coDTiction  right.  See  also  S.  P.  Jbyna  t. 
Bc/aMfli,  I  Cox,  C.  C.  186. 

(19)  Her  T.  H^rt  (1836),  R.  ft  M.,  C.  C.  R.  486 ;  8.  C.  7,  Car.  ft  P.  652. 
J.  requested  Hart  to  lend  him  2001.,  who  thereupon  produced  a  bill  stamp,  in 
the  comer  of  which  he  wrote  2001.,  and  J.  then  signed  an  acceptance  upon  it. 
Hart  was  then  about  to  remove  it,  to  which  J.  objected,  when  he  obscrfed, 
"  to  show  you  there  can  be  nothing  wrong,  there  are  the  figures  denoting  200L 

n  the  comer."  Subsequently  these  figures  were  taken  out  by  add,  and  a 
bill  for  500/.  was  drawn  upon  the  acceptance  by  Hart,  without  J.'s  concur- 
rence. Upon  the  trial  of  an  indictment  for  forging  this  bill,  it  was  objected, 
that  this  was  a  mere  excess  of  authority ;  but  littledale,  J.,  with  the  concur- 
rence of  BoUand,  B.,  directed  the  jury, "  tiiat  if  a  person  gives  another  a  blank 
acceptance,  and  at  the  time  limits  the  amount,  dther  by  writing  upon  it  or 
otherwise,  and  in  the  filling  it  up  Uiat  amount  is  exceeded  with  intent  to 
defrand,  that  is  in  law  a  fdse  making  and  a  forgery."  The  jury  found  the 
prisoner  guflty ;  and  upon  a  case  reserved,  the  judges  wa«  unanimously  of 
opinion,  that  filling  up  the  bill  for  500/.,  the  prisoner  baring  no  authority 
beyond  200/.,  was  a  folse  making  of  the  bill,  and  that  the  oonvictioa  was 
right.t 

(20)  Jtsjr  V.  7\m^m  (Blich.  1802),  Russ.  ft  Ry.  331.  Prisoner  altered  a 
10/.  country  bank  bill  to  50/. ;  it  was  on  a  sixteen-penny  stamp,  and  bad  been 
thrice  paid  and  re-issued.  The  indictment  charged,  first,  that  the  prisoner 
forged  the  bill ;  and,  secondly,  that  he  uttered  it  knowing  it  to  be  forged : 
two  objections ;  first,  that  the  charge  should  have  been  for  altering ;  and, 
sooondly,  that  this  being  a  bill,  not  a  note,  could  not  legally  be  re^iasued 
without  a  new  stamp.  Prisoner  was  conricted,  and  the  judgea  hdd  the  con- 
riction  right. 

Re»  V.  Bttworik  (Pasch.  1 78 1).  An  indictment  stated  that  a  bill  was  drawn 
for  8/. :  that  persons  unknown  feloniously  did  alter  it,  by  fiilsdy  forging  and 
adding  a  dpher  to  the  8/.  and  a  y  to  the  dgfat ;  that  the  prisoner  had  in  his 
possession  the  said  false,  forged,  altered,  and  counterfeited  bill,  and  that  he 


I 
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Discharging  one  indorsement  and  insertmg  another,  is 
altering  the  indorsement ;  (21)  (22) 

And  forging  it. 

And  discharging  an  indorsement  by  chemical  means  is 
rasing  it.  (22) 

And  what  is  written  on  the  face  of  the  bill  may  be 
deemed  an  indorsement.  (22) 

f  Altering  the  time  at  which  a  bill  is  payable  with  intent 
to  defraud  is  a  forgery.  (23)  f 


felonioasly  did  utter  as  a  true  billi  the  said  false,  forged,  altered,  and  counter- 
feited bill,  with  intent,  &c.,  and  knowing,  &c.  Motion  in  anrest  of  judgment, 
on  the  ground  that  the  forgery  was  stated  to  be  by  persons  unknown,  and  that 
the  statement  should  have  been  that  they  feloniously  forged^  not  that  they 
feloniously  altered;  the  statute  2  Geo.  II.  c.  25,  s.  1,  making  it  capital  to 
forpef  but  saying  nothing  as  to  altering ;  but  it  was  answered  that  the  altering 
ma  forging,  and  the  judges  were  unanimous  that  the  couTiction  was  right. 
And  see  Eex  t.  Poet,  ante,  p.  12,  note  (32). 

(21)  Rex  V.  Birkett  (July,  1813),  Russ.  &  Ry.  251.  After  conviction 
generally  upon  a  bank  indictment,  it  appeared  that  there  was  one  count  only 
upon  which  the  conviction  could  be  supported ;  that  count  stated  that  the 
prisoner  had  in  his  possession  a  bank  bill  of  exchange,  with  a  falsely  altered 
indorsement  thereon,  and  that  he  disposed  thereof.  The  genuine  indorsement 
was  by  Grant,  Burbey  and  Co.,  to  Ladbroke  and  Co. ;  the  prisoner  discharged 
the  whole  of  that  indorsement,  and  wrote  de  novo,  **  Grant,  Burbey  and  Co. ;" 
the  judges  thought  this  alteration  made  the  bill  what  the  indictment  described 
it,  and  that  on  this  count  the  conviction  was  right. 

(22)  Bex  V.  Bigg,  3  P.  Wms.  419.  By  8  &  9  Will.  III.  c.  20,  s.  36,  alter, 
ing  or  rasing  any  indorsement  on  any  bank  bill  or  note  of  any  sort  was  made 
felony,  without  clergy.  Upon  a  bank  note  for  100/.  the  bank  paid  90/.,  and 
wrote  upon  the  face  of  the  note  in  red  ink,  "paid  ninety  pounds;"  this 
vniting  the  prisoner  discharged  by  some  liquid,  probably  lemon-juice :  indict- 
ment thereon.  The  indictment  stated  that  guoddam  aeriptum  anglici  an  in- 
dorsement, on  the  said  note,  was  duly  made,  specif}'ing  that  90/.  was  paid, 
and  that  the  prisoner  feloniously  erased  that  indorsement ;  special  verdict, 
finding  {inter  alia)  that  at  the  time  of  the  act  and  till  the  28th  November 
1696,  the  only  way  used  for  indorsing  bank  notes,  was,  by  writing  in  black 
ink  on  the  back  side  of  the  notes ;  but  from  the  28th  November,  1696,  it  was 
by  vniting  in  front  in  red  ink :  special  verdict.  Many  objections  were  taken : 
one,  that  this  was  not  an  indorsement :  after  argument  the  judges  differed, 
but  the  majority  held  the  conviction  right.  The  prisoner  was  transported,  not 
executed. 

t(23)  Bex  V.  Atknmn  (1837),  7  Car.  &  P.  669.    Atkinson  having 
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If  a  biU  or  note  import  to  be  payable  at  any  of  several 
places,  substituting  a  new  place  for  one  of  those  named,  if 
with  intent  to  defraud,  is  a  forgery.  (24) 

Substituting  the  new  place,  by  introducing  over  the  old 
one  a  piece  of  paper  containing  the  new  one,  is  a  forgery. 
(24) 

If  there  be  two  persons  of  the  same  name,  but  of  difier- 
ent  descriptions  or  additions,  and  one  sign  his  name  with 
the  description  or  addition  of  the  other,  it  is  a  forgery.  (25) 

Thus,  if  a  bill  be  addressed  to  A.  B.  of  London,  mer- 
chant, and  A.  B.,  not  of  London,  or  not  a  merchant, 
accept  it,  the  acceptance  will  be  a  forgery,  if  there  be  any 
A.  B.  of  London,  merchant  (25) ; 

If  there  be  no  person  of  that  name,  description,  and 
addition,  it  will  not.  (25) 


received  a  biU  for  1000/.  payable  three  months  after  date  from  Maule  to  get 
discounted,  brought  it  to  him,  stating  that  the  sum  was  too  large,  but  if  he 
would  give  him  two  bills  for  500/.  he  could  get  them  discounted.  These 
were  given,  and  Atkinson  then  pretended  to  destroy  the  1000/.  bin.  He, 
however,  did  not  do  so,  but  altered  the  time  of  payment  in  the  bill  from  three 
to  twelve  months,  and  after  the  lapse  of  three  months  negotiated  it.  Upon 
an  indictment  for  forging  the  bill  at  twelve  months,  it  was  objected  that  this 
was  not  a  forgery,  but  Park,  J.,  told  the  jury,  *'  that  not  only  the  fiibrication 
and  false  making  of  the  whole  of  a  written  instrument,  but  the  frmuduleot 
insertion,  alteration,  or  erasure,  even  of  a  letter  in  auy  material  part  of  a  true 
instrument,  whereby  a  new  opeiation  is  given  to  it  will  amount  to  a  forgery." 
The  prisoner  was  convictedf 

(24)  See  Res  v.  IVeble,  antet  p.  122,  note  (13). 

(25)  Rex  T.  Webb  (Mich.  1819),  Russ.  &  Ry.  405.  A  bill  was  addressed 
to  Thomas  Bowden,  baize  manufacturer,  Rumford,  and  prisoner  uttered  it 
with  an  acceptance  thereon  made  by  a  Thomas  Bowden,  who  did  not  Utc  at 
Rumford,  and  was  not  a  baize  manufacturer ;  and  on  indictment  for  uttering 
a  forged  acceptance,  it  appeared  that  there  was  no  such  baize  manufocturer  at 
Rumford :  on  case,  the  minority  of  the  judges  held  that  the  adopting  of  a  false 
description  and  addition,  where  a  false  name  was  not  assumed,  and  where 
there  was  no  person  answering  that  description  or  addition,  was  not  a  forgery ; 
and  the  prisoner  was  pardoned. 

t  Reg,  V.  Blenkhuop^  ante,  p.  573,  n.  (16).  In  that  case,  CressweB,  J.,  with 
reference  to  the  distinction  in  the  latter  paragraph  of  the  text,  observed,  *'The 
distinction  taken  by  Mr.  J.  Bayley,  has  been  acted  on.  There  was  a  case  at  the 
Old  Bailey,  where,  on  the  trial  of  a  person  for  forging  a  biU  of  exchange,  pur- 
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So,  if  a  man  of  the  same  name  as  the  payee  or  special 
indorsee  of  a  bill  or  note  indorse  the  bill  or  note,  such  in- 
dorsement is  a  forgery ;  because,  an  indorsement  by  any 
other  person  than  the  right,  is  a  false  indorsement.  (26) 

But,  if  the  real  payee  or  indorsee  of  a  bill  or  note  indorse 
his  own  name  thereon,  without  any  fiedse  description  or 
addition,  his  assuming  at  the  time  he  utters  it  to  be  a  dif- 
ferent person  of  the  same  name,  but  with  a  different  de- 
scription or  addition,  will  not  make  his  signature  a  forgery, 
nor  his  uttering  a  transportable  oflence. 

If  the  signatures  to  a  bill  or  note  be  genuine,  a  false 
pretence  by  the  person  who  utters  it  that  he  bears  a  cha- 
racter he  does  not,  will  not  make  him  liable  to  a  prosecuticm 
for  forgery.  (27) 

-f  And  so  a  false  pretence  by  the  person  who  utters  a 
bill  or  note,  that  parties  to  it  bear  a  character  which  they 
do  not,  will  not  make  him  liable  to  a  prosecution  for  utter- 
ing it  knowing  it  to  be  forged.  (28)-f- 


povtiiig  to  be  dnwn  by  Henry  Biisb  of  Bristol,  a  witness  named  Henry  Bnsh, 
not  of  Bristol,  came  and  stated  he  drew  the  bill.  It  appeared  that  there  was 
a  Henry  Bnsh  of  Bristol;  and  Baron  RoUe  (before  whom  the  trial  was) 
directed  an  indictment  to  be  preferred  -against  the  witness,  who  was  tried 
before  me,  and  conricted.^    Regina  ▼.  BmA,  22nd  September,  1843.t 

(26)  See  Mead  v.  Young,  mie,  p.  142. 

(27)  lUx  ▼.  Hevey  (Hil.  1782),  Leach,  229.  The  prisoner  uttered  a  bill 
purporting  to  be  payable  to  Bernard  McCarthy  or  order,  and  having  the  in- 
dorsement **  B.  McCarthy"  thereon :  he  was  indicted  for  forging  that  indorse^ 
ment,  and  uttering  it  knowing  it  to  be  forged :  the  jury  fonnd  that  there  was 
sueh  a  man  as  B.  McCarthy,  and  that  the  indorsement  was  his  handwriting, 
but  that  the  prisoner  passed  himself  off  as  that  B.  McCarthy  when  he  uttered 
the  bfl] :  and  on  case,  the  judges  were  unanimous  that  as  the  indorsement  was 
not  forged,  the  prisoner  was  not  liable  to  be  convicted,  t  But  such  a  pretence 
may  throw  on  the  prisoner  the  onus  of  proving  the  signature  to  be  genuine. 
IU»  V.  Hamptonf  M.  C.  C.  255,  poit,  p.  594. 

(28)  Re*  T.  Watte  (Hil.  1821),  Rnss.  ft  Ry.  436 ;  3  B.  &  B.  197. 
Watts  having  agreed  to  pay  for  some  wheat  by  an  acceptance  of  a  London 
banker,  gave  a  bill  addressed  to  and  accepted  by  **  Messrs.  Williams  and  Co., 
bankers,  Birchin  Lane,  London,"  and  it  was  doubtful  whether  a  figure  "  3  " 
in  the  comer  bdow  the  address  was  not  then  upon  it.  At  the  time  he  gave 
it  he  was  asked  by  the  person  to  whom  it  vras  intended  to  he  given,  whether 
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So,  as  to  any  other  genume  signatures  upon  a  bUl  or 
note,  though  they  may  be  intended  to  be  passed  as  and  for 
the  signatures  of  other  persons,  and  are  passed  accordingly, 
yet  if  there  be  nothing  upon  the  bill  or  note  to  apply  (29) 
them  to  those  persons,  they  are  not  forgeries. 

A  signature  in  an  assumed  name  is  a  forgery,  if  the 
name  were  assumed  to  defraud  in  that  particular  instance 
(30); 

the  acceptors  were  Williams,  Burgess,  and  Co.,  and  he  stated  they  were. 
Upon  an  indictment  against  him  for  forging  and  uttering  the  acceptance 
knowing  it  to  be  forged,  it  appeared  that  Williams,  Burgess,  and  Co.  car- 
ried on  business  at  No.  20,  Birchin  Lane,  and  besides  them  there  were 
no  other  known  bankers  in  London,  using  the  style  of  "  Williama  and 
Co.,"  and  it  waa  not  their  acceptance.  At  No.  3,  Birchin  Lane,  howerer, 
the  name  **  '^^^lliams  and  Co."  was  on  the  door,  and  some  bills  addre»ed 
to  Messrs.  Williams  and  Co.,  bankers,  Swansea,  payable  at  No.  3,  and  ano- 
ther bill  like  the  one  in  question  drawn  by  the  prisoner  had  been  accepted 
there ;  but  no  evidence  was  given  to  show  who  carried  on  business  at  that 
place.  There  being  no  evidence  by  whom  the  acceptance  waa  written,  the 
prisoner  was  found  guilty  of  uttering ;  but  Best,  C.  J.,  reserved  the  point  for 
the  judges,  before  whom  it  was  urged,  that  if  this  was  the  acceptance  of  Wil- 
Hams  and  Co.  of  No.  3,  the  misrepresentation  that  it  vras  the  acceptance  of 
Williams,  Buigess,  and  Co.,  did  not  render  the  uttering  of  it  the  uttering  of 
a  forgery,  and  ten  out  of  eleven  of  the  judges  held  that  Watts  vras  improperly 
convicted  upon  these  facts. 

(29)  R§r  V.  Wati9,  maU  t  but  see  Jtsjr  v.  Porte  wad  Br^wm  (1796, 
1797),  2  Leach,  785.  Perhaps  the  vrord  "  confine  "  would  be  more  aocorate 
than  "  apply."t 

(30)  Rue  V.  Manhall  (Michaelmas,  1804),  Ross,  ft  Ry.  75.  Prisoner  was 
paying  away  a  bill  payable  to  Ward,  or  order,  and  indorsed  by  Ward,  and  was 
desired  to  put  his  name  upon  it,  and  he  wrote,  Luke  Marsden,  when  his  real 
name  vras  Thomas  Marshall:  he  paid  the  bill  to  Hariand  for  a  horse: 
Harland  did  not  know  him  before,  but  supposed  from  his  writing  it  that  Luke 
Marsden  was  his  name.  Question  for  the  judges  whether  this  was  forgery, 
and  they  held  it  was. 

Res  V.  WkiUy  (Trinity,  1805),  Russ.  ft  Ry.  90.  Whiley  assumed  the  name 
of  Milward,  27th  of  December,  and  ordered  goods  of  Thurston  in  that  name : 
on  5th  January  follovring  he  gave  Thurston  a  draft  in  the  name  of  Milward, 
on  Stephenson  and  Co.,  for  ten  guineas  more  than  the  amount  of  the  goods, 
and  Thurston  gave  him  the  diffierence.  Thurston  would  have  trusted  the 
prisoner  equally  if  he  had  used  his  own  name :  the  draft  was  not  paid,  and 
prisoner  was  indicted  as  for  a  forgery.  Thompson,  B.,  left  it  to  the  jury, 
.whether  the  prisoner  assumed  the  name  of  Milward,  when  he  ordered  the 
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Or  for  a  system  of  fraud  within  which  that  signature  fell. 

(31) 
And  it  makes  no  difference,  though  the  bill  or  note 

would  have  been  equally  taken  had  the  party  used  his 

own  name.  (32) 

goods  and  gave  tlie  note,  with  intent  to  defraud  the  prosecutor :  they  found 
that  he  did,  and  on  case,  the  judges  held  the  conyiction  right. 

Rue  Y.  Dhuii  (Michaelmas,  1765),  1  Leach,  57.  Indictment  that  prisoner 
forged  a  note  for  payment  of  money,  the  tenor  of  which  was  as  foUows : 
"  London,  27th  July,  1765.  I  promise  to  pay  Mr.  Edward  Hooper  the  sum 
of  three  pounds  thirteen  shillings  and  sixpence,  or  order,  seyen  days  after 
date,  value  received  hy  me  Mary  ^  Wallace,  her  mark,"  with  intent  to  defraud 
Edward  Hooper :  it  appeared  that  her  real  name  was  Dunn ;  that  she  as* 
sumed  the  name  of  Wallace  to  represent  herself  as  a  seaman's  widow ;  that 
she  got  three  guineas  and  a  half  of  Hooper,  a  navy  agent,  under  that  pretence, 
and  that  he  wrote  the  note  in  question  as  a  security  for  it,  and  she  put  her 
mark  to  it ;  that  he  then  asked  her  what  name  he  should  put  to  her  mark, 
and  she  said  "  Mary  Wallace ;"  upon  which  he  wrote  "  Mary  Wallace,  her 
mark."  The  recorder  doubted  whether  this  addition  after  her  signature 
could  be  deemed  part  of  the  note  she  forged ;  but  Perrot,  B.,  and  Aston,  J., 
hdd  it  was.  Case  on  the  ground  that  this  was  the  prisoner's  own  note,  and 
offered  as  her  own ;  and  nine  judges  against  Aston,  J.,  held  it  a  case  within 
2  Geo.  II.  c.  25,  and  that  the  prisoner  was  properly  convicted. 

But  V.  Tefl  (Pasch.  1777),  1  Leach,  172.  A  bill  of  exchange  for  150/. 
indorsed  in  blank,  was  stolen  at  Leicester ;  the  same  night,  the  prisoner  got 
cash  for  it  at  the  Harboro'  bank ;  but  before  it  was  cashed,  he  was  told  it  was 
the  rule  of  the  house  that  the  person  for  whom  they  cashed  a  bill  should 
indorse  it,  and  he  wrote  the  name  John  WiUiams ;  his  real  name  vras  Tail. 
The  jury  found  him  guilty,  and  the  judges  were  of  opinion  it  was  forgery. 

Rue  V.  Peacock  (Pasch.  1814),  Russ.  ft  Ry.  278.  Prisoner  went  to 
Kuneham,  in  Gloucestershire,  with  intent  to  defraud  by  getting  money  upon 
biUs  he  should  draw :  he  went  in  the  name  of  White,  and  in  that  name  drew 
a  biU :  he  was  indicted  for  forging  this  bill,  and  it  was  proved  that  his  real 
name  was  Peacock ;  but  it  was  not  proved  by  what  name  he  had  passed  for 
six  years  before  he  went  to  Nuneham :  the  jury  found  that  he  assumed  that 
name,  and  went  to  Nuneham  under  it  with  a  view  to  get  money  on  bills  he 
should  draw  in  that  name ;  and  on  case,  the  judges  held  his  conviction  right ; 
and  that  if  he  had  used  the  name  of  White  before  he  went  to  Nuneham,  it 
^ras  incumbent  on  him  to  prove  it. 

And  see  Res  v.  Francitt  ante,  p.  572. 

(31)  See  Rex  v.  Whiley,  p.  578 ;  and  Res  v.  Peacock,  tupra, 

(32)  See  Rex  v.  Manhall,  Re*  v.  Whiky,  ante,  p.  578,  and  Rex  v. 
F^aneit,  ante,  p.  572. 

Rex  V.  Shepherd  (Michaelmas,  1781),  1  Leadi,  226.  The  prisoner  bought 
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And  though  it  were  taken  upon  the  credit  of  other 
names  upon  the  bill  or  note,  not  upon  the  fictitious  name. 
(33) 

And  though  the  party  had  passed  for  some  time  by  that 
name.  (34) 

But  a  signature  in  an  assumed  name  will  not  be  a 
forgery,  though  the  name  were  assumed  for  concealment 
or  fraud,  if  it  were  not  assumed  with  a  view  to  that  trans^ 
action,  or  for  a  system  of  which  that  is  part.  (35) 

Signing  a  mark  in  an  assumed  name^  and  suffering  the 
assumed  name  to  be  ascribed  to  the  mark,  is  forging  the 
name.  (36) 

And  it  makes  no  difference,  though  the  assumed  name 
be  not  ascribed  to  the  mark  till  after  the  mark  is  made,  if 
it  be  ascribed  to  it  in  the  prisoner's  presence.  (36) 

Procuring  a  man  to  forge  or  to  utter  a  bill  or  note  is 
an  offence  (37)  punishable  by  transportation  or  imprison- 
ment: 

Procuring  to  utter  was  formerly  a  oonmion-law  felony 
only.  (38) 

some  things  at  a  silvenmith's,  and  uttered  a  forged  cheque  in  payment ;  the 
silversmith  took  it  as  hii  draft,  and  he  knew  it.  On  conyiction  a  doubt  wit 
entertained,  because  the  silversmith  gave  credit  to  the  prisoner,  not  to  the 
draft,  for  he  supposed  it  to  be  the  prisoner's  cheque ;  but  on  point  saved  the 
judges  were  unanimous  the  conviction  was  right. 

(33)  See  Res  v.  Hougk,  potff  p.  596. 

(34)  See  Rex  v.  WhUey,  ante,  p.  578 ;  Res  v.  Praneit,  tnie,  p.  572. 
t  (35)  Res  V.  ^on/tin  (1813),  Russ.  &  Ry.  260.t 

(36)  See  Res  v.  Dimn,  ante,  p.  578. 

t  (37)  The  statute  1  Will.  IV.  c.  66^  s.  25,  provides, ''  In  the  case  of  every 
felony  punishable  under  this  Act  every  principal  in  the  second  degree,  and 
every  accessory  before  the  fact,  shall  be  punishable  with  death,  or  otherwise, 
in  the  same  manner  as  the  principal  in  the  first  degree  is  by  thia  Act  punish- 
able. This  punishment  is  modified  by  2  &  3  WilL  IV.  c.  123,  and  1  Vict, 
c.  84,  to  transportation  or  imprisonment.    See  ante,  p.  570,  571.t 

(38)  Res  V.  Morrie  (Pasch.  1814).  The  prisoner  was  convicted  of  pro- 
curing his  wife  to  utter  a  forged  order  for  payment  of  money,  and  the  judges 
held  he  could  only  be  punished  as  for  a  common-law  felony ;  but  they  held, 
that  had  he  been  found  guilty  of  procuring  her  to  foige  it,  the  offence  would 
have  been  capital. 
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But  procuring  to  utter,  if  the  person  procured  were 
ignorant  of  the  forgery,  and  therefore  free  from  crime,  may 
make  the  procurer  chargeable  for  the  uttering,  and  subject 
him  to  an  indictment  on  that  charge.  (39) 

*f*  He  cannot  however  be  convicted  under  an  indictment 
on  that  charge,  if  the  person  procured  were  a  guilty  agent. 
(40)t 

Showing  a  man  forged  notes  to  raise  a  false  idea  in  him 
of  the  party^s  substance,  would  probably  not  be  an  uttering 
within  1  Will.  IV.  c.  66 ;  it  was  held  not  to  be  an  uttering 
of  the  sham  notes  within  13  Geo.  III.  c.  79.  (41) 

Nor  would  the  leaving  them  with  him  sealed  up,  under 
colour  that  he  may  take  charge  of  them  as  being  too 
valuable  to  be  carried  about.  (41) 

t(39)  £er  T.GtTM  (1827),  Mood.  C.C.R.  166.  Giles  gave  to  Burr  a  forged 
5/.  note,  for  the  purpose  of  getting  it  changed,  which  he  tendered  to  one 
Newton,  after  prerioiis  ineffectnal  efforts  to  procure  change  for  it.  He  had 
on  the  same  day  changed  a  similar  note  for  Giles.  Upon  an  indictment 
against  Giles  for  disposing  of  and  putting  off  the  note,  including  also  a 
count  charging  an  offering  of  it  to  Newton,  Vaughan,  B.,  told  the  jury  that 
if  Burr  knew  when  he  offered  the  note  to  Newton  that  it  was  forged,  Giles, 
who  was  not  present,  could  not  be  considered  a  principal ;  but  if  Burr  was  an 
innocent  instrument  he  might ;  and  that  he  thought  the  deliyeiy  of  the  note  by 
Giles  to  Burr,  for  the  purpose  of  being  uttered  by  him,  was  a  disposing  of  and 
putting  away  of  the  note  within  the  15  Geo.  IL  c.  13.  The  jury  found  Giles 
guilty ;  adding,  that  they  thought  Burr  did  not  know  the  note  to  be  forged. 
Upon  a  case  resenred,  the  judges  thought  that  Burr  knew  it  was  forged,  but 
were  of  opinion  that  the  giving  the  note  to  Burr  that  he  might  pass  it  wss  a 
disposing  of  it  to  him,  and  that  the  oonTiction  was  right.  And  see  Beghui  v. 
CUfford,  2  Car.  &  K.  202. 

(40)  Rix  T.  Soart9,  Alkinaon,  and  Brighton  (East.  T.  1802),  Russ.  &  Ry. 
25.  Soares,  Atkinson,  and  Brighton,  were  jointly  indicted  for  uttering  a 
forged  5/.  note,  knowing  it  to  be  so ;  and  it  appeared  that  it  was  concerted 
between  the  three,  who  were  aware  of  the  forgery,  that  Brighton  should  go 
over  the  water  to  Gosport  from  Portsmouth  and  pass  the  note,  and  that  the 
other  two  should  await  his  return.  The  jury  found  that  the  note  was  uttered 
by  Brighton  in  pursuance  of  that  arrangement,  and  returned  a  verdict  of 
guilty  against  the  three.  Upon  a  case  reserved,  however,  the  judges  held 
that  as  Soares  and  Atkinson  were  not  present  at  the  time  of  the  uttering,  or 
so  near  as  to  be  able  to  afford  assistance  to  Brighton,  they  were  entitled  to  an 
acquittal.t 

(41)  Rex  V.  Shuckard  (Michaelmas,  1811),  Russ.  &  Ry.  200.  Prisoner 
had  two  sham  notes  for  paying  550(1.,  but  the  numbers  were  in  white  letters 
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To  constitute  an  uttering  it  probably  would  not  be 
deemed  necessary  it  should  be  uttered  in  payment. 

Uttering  under  the  fake  pretence  that  it  bad  been  given 
in  change  by  the  person  to  whom  it  is  uttered,  in  order  to 
obtain  from  him  a  good  note  in  lieu  thereof,  would  probably 
be  deemed  an  uttering ;  it  has  been  so  held  in  the  case  of 
counterfeit  coin.  (42) 

Under  45  Geo.  III.  c.  89,  offering,  disposing  of,  or  put- 
ting away,  was  described  as  the  offence  ;  but  uttering  was 
not  mentioned. 

-|-  The  offence  of  uttering  will  be  complete,  though  the 
uttering  were  conditional.  (43) 


on  a  black  ground,  so  that  they  bad  the  appeanmce  of  bank  notes  for  550/. ; 
be  showed  them  to  J.  S.  with  intent  to  make  him  loppose  he  wat  a  man  of 
fortune,  but  they  were  folded  np  lo  that  the  numbers  only  were  visible :  he 
then  said  he  did  not  like  to  carry  so  much  property  about  him,  sealed  them 
up  in  a  cover,  and  deUvered  them  to  J.  S.  that  he  might  take  charge  of  them 
for  the  prisoner;  the  prisoner  was  afterwards  suspected ;  J.  S.  opened  the 
cover,  diMOvered  what  the  notes  were,  and  the  prisoner  was  indicted  for 
uttering  and  publishing  them,  on  the  13  Geo.  III.  c.  79, now  repealed;  which 
declared  it  to  be  an  offence  if  any  one  should  **  knowingly  and  wilfully  utter  or 
publish''  any  fictitious  Bank  of  England  note  or  bill :  but  on  case,  the  judges 
held,  that  what  he  had  done  did  not  amount  to  an  uttering  or  publishing 
within  the  statute,  and  that  the  conviction  was  wrong,  f  And  see  Jtsjr  v. 
HarriM,  7  C.  &  P.  428.t 

(42)  Jtsjr  V.  FrmUctj  Leach,  736.  The  prisoner  sold  Redit  some  ^irioots, 
and  Redit  paid  him  a  good  shilling ;  the  prisoner  put  it  into  his  month,  and 
took  ficom  thence  a  counterfeit,  and  gave  it  to  Redit  as  the  shilling  received 
finom  him,  desiring  him  to  change  it ;  which  he  did.  The  prisoner  practised 
the  same  trick  with  the  second  and  third  good  shilling  Redit  gave  him ;  on 
which  Redit  apprehended  him.  Conviction.  ~  Objection  that  the  indictment 
did  not  state  that  the  shilling  was  uttered  as  and  for  a  good  one;  the  Court 
thought  an  uttering  not  in  payment  within  the  statute,  and  the  indictment  right. 

t  (43)  BegHui  v.  Cooke  (1838),  8  Car.  &  P.  582.  Cooke  took  a  bill  on  which 
there  was  a  forged  acceptance  to  the  manager  of  a  bank  to  which  he  was 
indebted,  and  said  he  hoped  it  would  satisfy  the  bank  as  a  security  for  his 
debt.  The  manager  replied  that  that  would  depend  on  the  result  of  his 
inquiries  respecting  the  acceptors.  Upon  an  indictment  for  uttering,  it  was 
objected  that  the  proof  was  insufficient,  inasmuch  as  the  delivery  was  con- 
ditional ;  but  Patteson,  J.,  told  the  jur}'  that,  '*  a  conditional  uttering  of  a 
forged  instrument  is  as  much  a  crime  as  any  other  uttering ;"  but  that,  under 
the  circumstances,  it  appeared  to  him  the  uttering  was  not  subject  to  any 
condition.    The  prisoner  was  convicted. 


Ch.  XIV.]       Disposing  of— putting  away,  583 

Or,  though  the  person  to  whom  it  is  tendered  afterwards 
decline  to  receive  or  act  upon  it.  (44)  -|- 

The  offence  of  disposing  of  and  putting  away  may  be 
complete,  though  the  person  to  whom  they  were  disposed 
of  were  an  agent  to  detect  utterers.  (45) 

And  though  the  prisoner  were  applied  to  by  such  agent 
for  the  biU  or  notes.  (45) 

And  though  he  might  not  have  had  them  when  the  agent 
first  applied.  (45) 

And  though  he  disposed  of  them,  not  as  genuine,  but  as 
forged.  (45) 

Giving  to  "fa  person  ignorant  of  the  forgery  (46),  or  to"!" 


(44)  Re*  V.  Aneott  (1834),  6  Car.  &  P.  408.  Ancott  took  to  a  bankiDg- 
house  an  iostniment  in  the  fonn  of  a  bill,  of  which  Aickman  was  the  payee, 
on  which  was  the  following  indorsement,  "  Received,  R.  Aikman."  The 
clerk,  obsenring  the  Tariance  in  the  names,  by  reason  of  the  omission  of 
the  letter  e  in  the  indorsement,  objected  to  pay  it,  upon  which  Arscott 
altered  it  so  as  to  make  it  stand  thus :  **  Received  for  R.  Aickman,  R.  O. 
Arscott.''  It  was  objected,  upon  the  trial  of  an  indictment  for  uttering 
the  original  indorsement,  that  this  did  not  constitute  an  uttering  of  it ;  but 
Yaughan,  J.,  and  littledale,  J.,  held  the  uttering  complete.  The  prisoner, 
however,  was  afterwards  acquitted  upon  the  ground  that  the  indictment 
charged  it  as  being  an  indorsement  on  an  order  for  the  payment  of  money, 
the  statute  only  rendering  it  an  offence  to  forge  or  utter  an  indorsement  on  a 
bill  or  note.f 

(45)  JUjp  y.  Holden  (Mich.  1809),  Russ.  &  Ry.  154 ;  2  Leach,  1019. 
Indictment  charged  that  prisoner  disposed  of  and  put  away  a  forged  bank 
note  with  intent  to  defiraud  the  Bank,  he  knovring  it  at  the  time  to  be  forged. 
The  evidence  was,  that  Shaw  and  Whitehead  were  employed  by  the  magis- 
trates, with  the  approbation  of  the  agents  of  the  Bank,  to  detect  utterers : 
that  they  applied  to  the  prisoner,  who  procured  the  notes,  and  sold  them,  not 
as  genuine,  but  as  forged :  it  did  not  appear  by  any  direct  evidence  that 
prisoner  had  the  notes  in  his  possession  when  first  applied  to,  but  he  pro- 
duced them  at  a  subsequent  meeting.  It  was  urged,  first,  that  the  indict- 
ment was  insufficient,  as  not  stating  in  what  manner  and  to  whom  the  notes 
were  disposed  of;  and,  secondly,  that  the  disposal  was  insufficient,  as  the 
prisoner  was  solicited  to  commit  the  act  by  the  Bank's  agent :  but  Chambre,  J., 
overruled  the  objections ;  and,  on  case  for  the  twelve  judges,  they  were  una- 
nimous that  the  objections  had  no  weight. 

t  (46)  Rex  V.  Giles,  ante,  p.  580.t 
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a  confedeimie,  a  forged  bank  note  that  he  may  utter  it,  is  a 
disposing  and  puttbg  away  thereof.  (47) 

Forging  or  uttering  a  Ull  or  note  for  less  than  20*.,  or  a 
bill  or  note  for  (48)  less  than  5/.  which  does  not  eomply 
with  the  requisites  of  17  Oeo.  III.  c.  SO,  or  any  other  bill 
or  note  the  legislature  has  declared  ¥oid,  is  not  within  the 
statutes  against  forgery. 

But  a  biU  or  note  for  payment  of  so  many  pound,  instead 
of  pounds,  is.  (49) 

And  so  is  a  bill  or  note  for  payment  of  ten,  twenty, 
thirty,  &c.,  omittmg  "  Pounds,^  if  the  figures  with  an  £ 
affixed  be  put  upon  it  to  denote  the  amount.  (50) 

And  so  is  a  bill  on  the  conmiissioners  of  the  navy,  though 
it  were  not  warranted  by  35  Oeo.  III.  c.  94,  if  it  have  the 
requisites  of  a  bill  of  exchange.  (51) 


(47)  Bex  T.  PolMcr  (Pasch.  1804),  2  Leacb,  978 ;  2  N.  R.  96.  Palmer 
and  Hudson  were  jointly  indicted,  first,  for  uttering  a  forged  bank  note ;  and, 
secondly,  for  disposing  and  patting  away :  Hudson  tendered  it  in  payment, 
but  Palmer  was  not  witb  ber :  tbe  sbopkeeper  stopped  it  as  suspidoos,  and 
Palmer  came  afterwards  witb  Hudson,  and  claimed  it  as  bis,  and  smd  be 
would  ba?e  eitber  tbe  note  or  cbange.  Tbe  jury  found  Palmer  alone  guilty ; 
and  seven  judges  against  fotir  beld  bim  well  convicted  on  tbe  second  count, 
t  S.  P.  Rex  T.  Gtlet,  ««/«,  p.  580 ;  and  see  Reyhui  ▼.  Heywood,  per  Alderaon, 
B.,  2  Car.  &  K.  352.t 

(48)  Bex  y.  Moffat  (HU.  1787),  1  Leacb,  431.  Indictment  for  uttering  a 
forged  acceptance  on  a  bill  for  3/.  3«.  Tbe  bill  did  not  speciiy  tbe  payee's 
place  of  abode,  and  bad  no  subscribing  witness,  and  was  tberefore  void  by 
17  Geo.  III. ;  and,  on  a  case  reserved,  tbe  judges  beld  tbis  not  a  forgeiy 
witbin  7  Geo.  II. 

(49)  See  Rex  t.  Pott,  amte,  p.  12. 

(50)  Bex  ▼.  BUioi  (Micb.  1777),  1  Leacb,  175.    Tbe  prisoner  was  found 

guilty  of  forging  tbis  note,  <*  ^^^^^  1  promise  to  pay  to  Mr.  Jos.  Crook,  or 

bearer,  on  demand,  tbe  sum  of  fifty,  London,  tbe  20tb  day  of  June.  For  tbe 
governor  and  company  of  tbe  Bank  of  England.  Tbo**  Tbompson.  XRfty. 
Entered  C.  Blewerse."  One  count  called  it  a  note  for  payment  of  money 
only,  describing  it,  however,  as  for  payment  of  fifty  pounds,  and  setting  out 
tbe  tenor :  on  the  trial,  tbe  judge  left  it  to  tbe  jury  whether  It  was  not  to  be 
considered  as  for  50/.  Tbe  prisoner  was  found  guilty,  and,  on  case,  the 
judges  were  unanimously  of  opinion  tbe  conviction  was  rigbt 

(51)  Bex  V.  Chiehoime  (Pascb.  1815),  Buss.  &  Ry.  297.     Prisoner  was 
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But  a  bill  or  note  is  not  within  the  statutes  against 
forgery,  unless  it  be  for  payment  of  money  in  specie  (52) ; 

And  at  all  events. 

Therefore,  a  bill  or  note  to  pay  in  cash  or  bank  notes  is 
not  within  those  statutes.  (52) 

A  note  to  take  the  same  as  a  given  sum  in  part  payment 
for  a  money  note  of  higher  amount  is  not  such  a  note  the 
forgery  of  which  will  be  even  a  common-law  misdemeanour, 
unless  it  express  a  consideration  upon  the  face  of  it.  (53) 

And  it  is  questionable  whether  a  bill  or  note  payable  to 
y  or  order,  leaving  a  blank  for  the  payee^s 
name,  is  within  the  statute.  (54) 

Forging  or  uttering  a  note  without  a  maker'^s  name,  is 
not  an  offence  within  it.  (55) 


convicted  of  uitering  a  bill  of  exchange,  which,  being  set  forth,  appeared  to 
be  an  order  on  the  commissioners  of  the  navy  for  22/.  6«.  9d,,  for  pay  due  to 
J.  S.  as  acting  lieutenant  of  the  Zealous.  Acting  lieutenants  had  no  power 
onder  35  Geo.  III.  c.  94,  (now  .repealed  by  11  Geo.  IV.  c.  20,)  to  draw; 
and  it  was  admitted,  therefore,  that  the  indictment  could  not  be  maintained 
on  35  Geo.  111.  c.  94.  It  was  then  urged,  that  it  could  not  be  deemed  a  bill 
of  exchange,  because  the  commissioners  of  the  navy  were  removable,  and  the 
instrument,  if  genuine,  would  not  have  been  drawn  for  the  purpose  of  being 
accepted  by  the  commissioners,  but  in  order  to  obtain  an  assignment  under  35 
Geo.  III.  e.  94  ;  but  the  judges,  on  case  reserved,  held,  that  it  was,  in  form, 
a  bill  of  exchange,  and  35  Geo.  III.  c.  94,  would  not  prevent  its  being  so. 

(52)  See  Rex  v.  Wiicox,  ante,  p.  11 ;  fbut  see  now  3  &  4  Will.  IV.  c. 
98,  s.  6.t 

(53)  Rex  V.  Burke  (Mich.  1822),  Russ.  &  Ry.  496.  The  prisoner  was 
convicted  as  of  a  misdemeanour,  in  disposing  of  and  putting  away  the  follow- 
ing forged  promissory  note,  knowing  it  to  be  forged :  **  Blackburn  Bank.  I 
promise  to  take  this  as  1/.  lOs .  on  demand  in  part  for  a  2/.  note,  value  received. 
Blackburn,  April  18, 1821.  For  Cunliffe,  Brookes,  &  Co.,  R.Cunliffe.''  It  was 
insisted  that  this  could  not  be  deemed  a  promissory  note,  and  that  it  had  no 
legal  validity ;  and  on  case,  the  judges  were  clearly  of  that  opinion.  It  was 
not  a  note  to  pay  money,  but  a  promise  to  take  that  note  in  payment ;  and 
as  the  consideration  was  not  expressed,  it  was  nudum  pactum:  and  the  judges 
recommended  that  judgment  should  be  arrested. 

(54)  See  Rex  v.  Randall j  ante,  p.  37.  fit  would  appear  that  it  certainly 
is  not.  Rex  v.  Richards,  Russ.  &  Ry.  193 ;  Retina  v.  ButtervHck,  post ;  and 
aee  cases,  aiUe,  p.  37,  note  (114).t 

(55)  Rex  V.  Pateman  (Pasch.  1821),  Russ.  &  Ry.  455.  Prisoner  vras  con- 
victed  of  uttering  and  publishing  as  true  a  forged  promissory  note.    The  note 
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f  Nor  is  the  forging  or  uttering  of  an  acceptance  on  a 
bill  without  a  drawer'^s  name.  (56) 

And  forging  or  uttering  an  instrument  in  the  ordinary 
form  of  a  bill,  requiring  the  drawee  to  pay  to  his  own  order, 
and  accepted  by  the  drawee,  is  not  a  forging  or  uttering  of 
a  bill  of  exchange.  (57)^ 

Forging  or  uttering  a  bill  or  note  importing  to  be  pay- 
able to  A.  B.,  or  order,  is  a  complete  offence,  though  there 
be  no  indorsement  upon  it  in  A.  B.'s  name.  (58) 


was  18  follows :  ''  No.  16,209.  Bedford  Bank.  I  promise  to  pay  the  bearer 
forty  pounds  on  demand,  here,  or  at  Sir  Charles  Price,  Baronet,  and  Co.'s, 
bankers,  London.  Value  received.  Bedford,  the  17th  day  of  October,  1817. 
For  Barnard  Barnard  and  Green.''  It  was  objected  that  this  was  no  note, 
because  it  had  no  maker's  name,  and  imported  to  bind  nobody :  the  point  was 
saved  for  the  consideration  of  the  judges,  and  they  held  the  objection  good, 
and  the  conviction  wrong. 

t  (56)  Regina  v.  Butierwiek  (1839),  2  Mood.  &  Rob.  196.  Prisoner  was 
indicted  for  forging  the  acceptance  of  one  John  Chapman  to  a  bill  of  exchange. 
It  appeared  he  caused  a  lad  who  was  ignorant  of  the  fraud  to  write  the  name 
John  Chapman  across  the  bill,  upon  which  a  blank  was  left  for  the  drawer's 
name.  Upon  the  trial  the  names  of  Slstob  and  Butterwick  appeared  to  have 
been  inserted  as  the  drawers.  Parke,  B.,  held  that  the  indictment  was  not 
supported,  as  the  instrument  was  not,  when  the  acceptance  was  written,  a  bill 
of  exchange,  there  being  no  drawer's  name,  and  referred  to  1  Will.  IV.  c.  66, 
which  does  not  make  it  a  forgery  to  forge  an  acceptance,  but  an  acceptance 
of  a  bill  of  exchange.    The  prisoner  was  acquitted. 

And  see  Regina  v.  Cooker  8  C.  &  P.  582. 

(57)  lUffiM  V.  BartMtj  2  Moo.  &  Rob.  362,  on/e,  p.  35,  n.  (108).t 

(58)  Rex  V.  Birkeit  (Pasch.  1805).  Indictment  for  foiiging  and  uttering  a 
note  payable  to  the  prisoner's  order :  it  appeared  that  he  deposited  it  for  his 
bill  at  an  inn,  unindorsed,  with  a  promise  that  he  would  pay  the  bin  in  a  few 
days,  saying,  he  wished  not  to  discount  it.  Conviction.  Doubts,  whether  it 
should  not  have  been  left  to  the  jury  to  consider,  whether  he  did  not  really 
mean  to  pay  his  bill  and  get  back  the  note  and  make  no  ftirther  use  of  it. 
The  judges  thought  not,  and  the  conviction  stood. 

Rex  V.  Hough  (Mich.  1806).  Indictment  for  uttering  a  forged  bill  import- 
ing to  be  drawn  by  Hastings,  payable  to  Higgins,  or  order,  with  intent  to 
defraud  Green :  the  indictmefat  did  not  state  any  indorsement  in  Higgins's 
name :  the  prisoner  passed  it  to  Green,  and  Green,  at  the  time,  inquired  who 
Hastings  and  Higgins  were,  and  the  prisoner  said  he  did  not  know  much 
about  Hastings,  but  he  spoke  of  Higgins  as  a  considerable  manufacturer,  and 
Green  took  the  bill  on  the  prisoner's  representation  of  Higgins.  Sutton,  B., 
doubted  whether  prisoner  could  properly  be  conricted,  as  Green  took  the  bill 
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i*  And  80  is  for^g  or  uttering  an  acceptance  on  a  bill, 
though  no  person  be  named  in  the  bill  as  drawee.  (59) 

And  BO  is  forging  or  uttering  a  biU,  though  it  be  for 
payment  of  money  without  acceptance.  (60) 

on  the  credit  of  Higgms,  and  there  was  nothing  in  the  indictment  abont  his 
indonement ;  hot  all  the  other  judges  thought  the  conviction  right. 

lUx  y.  Wteki  (Pasch.  1809).  Prisoner  uttered  a  forged  bill  importing  to 
be  payable  to  the  order  of  the  drawersi  Rimmington  and  Co. ;  it  had  not  their 
indorsement  thereon,  though  it  had  one  indorsement  beside  prisoner's.  On 
conviction  thereon  a  ease  was  reserved,  and  on  consideration,  the  judges 
(nine)  held  the  conviction  right ;  for  the  instrument  was  a  bQl,  and  though 
it  would  not  be  available  against  the  drawers  without  their  indorsement,  they 
might  be  compelled  to  indorse  it,  if  they  passed  it  away  for  good  considera- 
tion.   Lawrence,  J.,  for  some  time  doubted,  but  at  last  seemed  satisfied. 

t(59)  Begma  v.  Hawi§8  (1838),  2  Moo.  C.  C.  60.  Indictment  that 
prisoner,  having  a  bill  as  follows  :— 

**  Birmingham,  9th  August,  1837. 

^  20/.  Two  months  alter  date,  pay  to  my  order  the  sum  of  Twenty  Pounds, 
for  value  received.  Edward  Hawkes. 

"  General  Provision  Warehouse,  Baker,  &c., 
Unett  Street,  Wells  Street,  Hockley." 
on  which  was  written  a  forged  acceptance  as  follows : — "  Accepted,  payable 
at  Messrs.  Gillett  and  Tawney,  bankers,  Banbury,  William  Sellers,''  uttered 
the  acceptance  knowing  it  to  be  forged.  Prisoner  carried  on  business  as  a 
baker  in  Unett  Street,  and  when  he  uttered  the  bill  said  it  was  accepted  by 
his  brother-in-law  William  Sellers,  near  Banbury.  On  conviction,  Bosanquet, 
J.,  reserved  the  question,  whether  the  instrument  was  properly  described  as  a 
bill,  it  not  being  addressed  to  any  person  as  drawee.  Nine  judges  held  the 
conviction  right ;  Parke,  B.,  and  Patteson  and  Coleridge,  Js.,  thinking  other- 
vrise.    And  see  per  Parite,  B.,  ante,  p.  7,  n.  (19). 

(60)  lUffima  v.  Kinnear  (1838),  2  Moo.  &  Rob.  117.  Indictment  for  forging 
a  bill  which  was  in  these  terms : — 

"  Flintshire  District  Banking  Company, 
Flint,  29th  September,  1839. 

'*  Twenty-one  days  after  date  pay  (without  acceptance)  to  the  order  of  Mr. 
James  Henderson,  70/.  for  value  received,  for  the  company. 

'*  To  the  Loudon  and  Westminster  Bank,  J.  Watkins,  Manager. 

Throgmorton  Street,  London. 

"  Indorsed  J.  Henderson." 

It  was  objected  that  this  was  not  a  bill,  to  which  instrument  it  was  necessary 
there  should  be  three  parties,  a  drawer,  a  drawee,  and  payee;  but  Patteson,  J., 
held  it  properly  described,  as  the  words  "  without  acceptance  "  did  not  alter 
the  character  of  the  instrument,  and  the  prisoner  was  transported  for  life. 


'^  Farfoj—^^mmp     TmUmf  [C&.  XIV. 


kfepa^  o[  tkt  mianemad  dt  cae  of  several 
i  lin  «r  Boce  is  {lapUe  is  m  fotgeiy 
kii-jnemem  viihia  the  sutate  (61)  ; 
xdic^  liie  rigiatare  of  aB  tbe  pajces  be  leiiidBlie,  and 

^'uke  cdien  tM  sgaed.  (a)f 
F:czbr<B  ■■ttaB:pe4faperaUloriioiewliicliieq[iiireB 
a>  maA  an  ofeMe  a>  if  it  arere  od  stamped 
•Tf » 

ft^cd=^  a  IZ  wil:h  has  onee  been  paid,  and  which 

wrukoax  bsfiag  m  mem  stanqi  therecMi, 

is  recnnsite,  is  as  andi  an  oftnoe  as 

•i  ag»a  been  paid,  or  sb  if  it  had  had  the  ad£- 

jLx  incac  Ui  d^raad  sbe  penoa  wbo  wodd  hsTe  to  pay 
:r  Dree,  if  h  vere  gmuine,  is  to  be  infened.  (64) 
:^  rf-s'EQee  ocz^  to  be  drawn,  though,  from  the 
q£  exwi^Jug  tLe  fcrgetr,  or  from  that  person^s 
«c*rsarr  east>:ci.  i:  w^^i  noc  be  likely  to  impose  on  him. 

Aai  t^rcs^  frca  its  bemg  negotiable,  it  woold  be  likely 
tc  ied^:?!  :cbeR  btf^jre  it  reached  him.  (64) 


>:    mr-^  ^-  Wai£«-^9-'.Mi    I?44  ,  2  Car.  ft  K.  37.    Priwoer,  an 

tftucitrr    la-Mc  ^.«r«c  ±nm  tbe  Pcocan  Life  Imanmtt  Companj  t  bill  of 

n.-^Aair*.  M^x^ie  «  K.  M.  hhawooi^  M.  Uherwood,  Anne  Magdalene 

2vH?r«-xNL  atti  \xm.  M.ana  la^eiwwd.  the  faor  eieeiitrixei  of  a  penon 

ikveifett^  v^  Yki  jza«red  !hs  2ie.  kaadcd  it  to  his  bankers  with  the  namei 

«  Lje  XMT  rL^'ri::r-.AS  coarcBtlT  isdaned  oa  it,  sad  thereupon  it  waa  paid. 

K<r  via»  '.j«i:ciKii  w  ^^'F*'  "^  iaimmueat  of  the  bill,  which  wis  as 

X  .:o«>.  *  .Vij«  V«>iLrw  Laiaemd ;"  avl  ako  for  uttering  it  with  a  like 

uiov^pseirca:^     TV  x  rr^rr  3t  th:s  izdorseneat  was  prored,  and  it  was  shown 

Cue  -.x»  .HH-r  >i^vtf!>  k.'xw  aac:rTg  of  the  traasactioa.     It  was  objected  that 

i^  K":  V.  tsc  xic-caiba*  giCr  >▼  the  indoneBcat  of  all  four  executrixes  the 

KS^'t^  M^  votf  jt  ;!>e  uaies  was  bjC  a  forged  indonemeBt  of  the  bill.    Tbe 

)M*9«.K»er  w»  cvtt^xt^  ;  aai  c«  case  icserred  the  deren  judges  who  heard  it 

hvsii  ; W  iW  v-^iw  wra.a  Ji*  wide  cxpressioa  -  ai^  mdonemeui"  in  1  Will. 

I\ .  >\  IKK  V  X  uc  ;iAt  :ie  coavxtioa  was  right.t 

V<^  *    5kv  Jfcjr  1   H^MkttmwJ,  mde.  p.  91 ;  f  Rejr  x.  Mortm,  amie,  p.  91 ; 
^  r    AC^  %.  S)»..  k    t  C.  A  P.  4ll> 

v^<^  5H.V  ICm  *.  rV^fvr.  Miv;  p.  574. 

V^O  Amt  «.   ¥^^i^ra»w  ,(^«Kh.  ISU.)    Ob  iMiictaeBt  liar  dispowig  of 
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And  though  the  object  were  general,  to  defrand  who- 
ever might  take  the  instrument ;  and  the  particular  inten- 
tion of  defrauding  the  person  who  would  have  to  pay  it>  if 
genuine,  never  entered  into  the  prisoner's  contem|dation. 
(64) 

f  And  an  intent  to  defraud  the  person  to  whom  a  hill  or 
note  is  uttered  in  payment  is  to  be  inferred,  as  a  necessary 
consequence  from  the  uttering  of  it  as  a  true  bill  or  note, 
knowing  it  to  be  a  forgery.  (65) 

Notwithstanding  the  person  uttering  intends  ultimately 
to  take  up  the  bill  or  note,  and  supposes  that  the  party 
whose  name  is  forged  will  be  no  loser.  (66)f 

foiged  btok  notes,  the  intent  was  charged  to  he  to  defrand  the  bank :  the 
jury  stated  that  the  intent  was  to  defirand  whoever  might  take  the  notes,  bat 
that  the  intention  of  defranding  the  Bank  in  particular  did  not  enter  into  the 
piisotter's  contempUtion,  and  they  found  the  prisoner  guilty.  On  case,  the 
judges  thought  it  too  clear  for  discussion ;  that  the  prisoner  must  be  taken  to 
have  intended  to  defraud  the  bank,  and  that  the  conviction  was  ri|^t. 

t  (65)  Reymm  ▼.  HiU  (183S),  8  C.  &  P.  274.  The  prisoner  gave  to  Mr. 
Minor,  in  payment  for  some  cows,  a  bill  purporting  to  be  drawn,  accepted,  and 
indorsed  by  sevenl  parties,  and  also  indorsed  by  himself.  He  afterwards  ad- 
mitted the  whole  of  the  signatures  were  fictitious :  but  it  was  urged  that  the 
intent  to  defraud  was  a  question  of  fact ;  and  if  the  jury  thought  the  prisoner 
meant  to  take  up  the  bill  himself,  and  that  the  recdver  should  be  no  loser, 
that  intent  was  negatived.  Alderson,  B.,  however,  told  the  jury  that  if  the 
prisoner  uttered  this  as  a  true  bill,  knowing  it  to  be  forged,  they  ought  to  find, 
as  a  necessary  consequence  of  law,  that  he  intended  to  defrand ;  and  a  man 
must  be  taken  to  intend  to  defraud  if  he  pay  another  a  false  note  instead  of 
a  real  one.  The  prisoner  was  thereupon  convicted  on  counts  charging  the 
intent  to  defrand  Mr.  Minor ;  and  the  fifteen  judges  held  the  direction  right. 

Regina  v.  Cooke  (1838),  8  C.  &  P.  586.  On  an  indictment  for  forging 
acceptances,  Patteson,  J.,  laid  down  the  law  to  the  same  effect :  observing,  in 
the  last  case,  that  if  a  person  knowingly  pays  a  forgery  away  as  a  good  bill,  it 
is  a  consequence  and  almost  a  necessary  consequence  of  law,  that  he  must 
intend  to  defraud  the  person  to  whom  he  pays  the  bQl,  and  also  the  person 
whose  name  is  forged. 

(66)  Reffina  v.  Hill,  iupra, 

Begina  v.  Geach  (1840),  9  C.  &  P.  499.  The  prisoner  procured  his  bankers 
to  discount  a  bill  drawn  by  him,  on  which  the  acceptance  of  one  Williams  had 
been  forged.  He  afterwards  paid  the  bill ;  but  Parke,  B.,  told  the  jury  that  a 
person  is  guilty  of  forgery,  notwithstanding  he  may  intend  to  take  up  the  bUl, 
and  may  suppose  the  party  whose  name  is  forged  would  be  no  loser :  and  if  he 


T^Mi  J^iTWT— l«lBitf---«JkTe  irud.     [Ch.  XIV. 

i^T  siasni  7/  Ofaand  m  hcdr  politie  or  corporate  is 
:^«-u:;cJ'*  r-nnmaL  wi:a:  «£  imsiesa  to  definwd  an  individual. 

f  .AL  Wnsn  ^itf  *v/G35crr  'wncil  iAwoA  a  tanking  oo-part- 
3KcsaiiY  xi  -mnyt  -ziml  ^g^a  camrrse  on  basinesB  under  the 
^inv:»ui»  iT  T  r*«>r^  IT^  «>.  4&  tbe  intent  may  be  laid  to 
i>t»-?f  Vmo:  ^i  jTiuTY  ir  afi&a»l  aaj  one  of  the  puUie 
if&rics.  immnatH^t  .»  ^  »es  Precis,  of  sneh  co^partner- 

*^  i.iiL  Jt  :air  aw  ic  aorr  ccker  coinpanT»  or  society  of 
ivrsstmsv  IT  lumotor  it  i«rsini&^  k  is  snffident  to  aD^^e  the 
unvstii:  :xi  hnhuul  /mf  >i£sinK  .nsfr  of  sndi  company,  society, 
vr  3umo«:c  n  Tk!csitm>  7«  snow  "^awi  oshera."^  (67) 

.1  ^rsim  nft^  Vr  mcircM  ibr  forfjor*  or  vtimng  a  for- 
^»ntv  n  jfT«  ^iuucj  m^£«  ^  b  lyppAended  or  is  in  cos- 

Alii  "M  jnutrcunmc  3iK^  ax  <v>Dtain  an  aTument  that 
Ihr  «a6^  ^*urvi2trfMW  fc  3t  {«i«:odT  there  (69),  and  the  for- 
jp?t7  ^  :i£:,r>r«u^  :ita^  Vr  aXifH^  ^»  have  been  committed  in 
Vbifi  ^miic.  -jKraici;.  'Jt  ittSfL  ^^:t;zrs:\ltti  efeewhere.  (70)1" 

^v^i^trv  ^  -urcjry  2^  ^v  ^-s^rasixu  the  indSctmoit  may 
coaru?f  4 JiU  :^  ^nts^raifr  x*r*^»%i  ibe  ahered  instromait  (71) ; 


vamM  -Jhf  >iil  »  x^ut^  'inanutif  ^k»  VAt^t  uwM  i»  ^  isiS^  n  oHcr  to 
»t^'>r  ;ait  JuaKittr^  i*  «i>«K«  'biiih«  «ii  :&.  iftM  was  «Bple  endeaca  of 
inaeitc  v  iinriitti,  ja  wiidk  iht  'ant  ^^tfuiii  «(t :  «Bi  tke  fMt  tlMl  the  bill 
b«i  >«^ftt  3ikU  Ttmhi  n/  iUl^cw^v  '^  tidftaw  )*■>$  t— fif.tt  vhm  the  Idl 

;•>)>    r^^Mw  lY  <.  ^^^    > CiL  JDmt T. n^^jw  l$3S\  T  Dr. ft  p.  490. 

•0C  iiinii'ifi^  at  i»  9tTms^  J^usi «  &•»  snw  Vms  heM  ■Hrrdr  to  ghe  the 
«9Cuii^  9ml  Hbt  io&ccnnft  so^  Jilw^t  th»  wmMi  Mt  he  to  4elnBd  eae  sh■r^- 
hoUer  ana  vfihen.  Jbur  x.Jvm^.  7  i\  ft  F.  SAIisaifMi  t.  jMr<  8  C.  ft  P. 

^((9>  II  Geoc  IV.  ft  1  ^uL  IT.  cw  «ik  Sw  t4. 
(:iv  Jbur  T.  ,taMi^  I  C.  ft  P.  J^3Lt 
(:i:  See  Jbur  T.  nm«r«  Mtfr.  |L  5>r4, 
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or  that  he  altered  by  forging :   for,  altering  is  forging. 
(72) 

And  dischar^ng  one  indorsement,  and  inserting  another, 
may  be  charged  as  altering  the  indorsement.  (73) 

-f-  If  the  acceptance  of  a  bill  be  forged,  the  indictment 
should  not  charge  a  forging  of  the  frt/Z,  or  an  uttering  of  it, 
but  a  forging  or  uttering  of  the  acceptance.  (74)-|- 

If  the  bill  or  note  omit  the  word  pounds  in  the  body,  but 
have  an  £  prefixed  to  figures  denoting  amount  in  the  mar- 
gin, it  may  be  described  as  a  bill  or  note  for  payment  of 
that  amount.  (75) 

Formerly,  the  indictment  must  have  set  out  the  bill  or 
note  in  the  very  words :  it  was  not  sufficient  to  set  out  the 
substance.  (76) 

And  if  the  bill  or  note  contained  figures,  the  indictment 
must  have  followed  it  in  that  respect.  (77) 


(72)  See  Rex  y.  EUworth,  ante,  p.  574 ;  fand  see  now  1  Will.  IV.  c.  66» 
anie,  p.  568.t 

(73)  See  Rer  ▼.  Birkiitf  anie,  p.  575. 

t  (74)  Res  T.  Horwell  (1833),  6  C.  &  P.  148.  Indictment  for  uttering  a 
forged  bill  (setting  it  out  as  accepted  bj  John  Woods  and  Co.) ;  and  also  that 
haying  a  bill  on  which  was  a  forged  acceptance!  prisoner,  knowing  the  accept- 
ance to  be  forged,  uttered  the  bill  with  intent  to  defraud.  The  proof  was, 
that  the  acceptance  only  was  a  forgery ;  and  it  was  objected  that  the  accept- 
ance was  no  part  of  the  bill,  and  the  offence  was  misdescribed,  the  statute 
1  Will.  IV.  c.  66,  making  a  distinction  between  a  biU  and  an  acceptance : 
verdict,  guilty.  Gumey,  B.,  reserved  the  point  for  the  opinion  of  the  judges, 
who  held  the  conviction  wrong.f 

(75)  See  Rex  v.  Elliot,  ante,  p.  584. 

(76)  Rex  V.  Mason  (Pasch.  1793).  Indictment  stated  that  the  prisoners, 
having  in  their  possession  a  bill  of  exchange  purporting  to  be  drawn  by  J.  S. 
on  J.  N.,  thereby  requiring  J.  N.,  two  months  after  date,  to  pay  A.  B.,  or 
order,  91/.,  and  purporting  to  have  been  indorsed  by  A.  B.,  together  with  a 
forged  acceptance,  written  on  the  same  bill,  and  purporting  to  have  been 
written  by  the  said  J.  N.,  feloniously  did  utter,  &c.  Thompson,  B.,  saved 
the  question,  whether  the  indictment  ought  not  to  have  set  out  the  bill  and 
acceptance  in  their  words  and  figures :  the  judges  held  it  ought,  and  that  for 
want  thereof  it  was  bad. 

Note.— It  would  not  otherwise  appear  on  the  record  whether  the  bill  was 
what  the  law  considers  a  bill. 

(77)  See  Rex  v.  Powell,  poet,  p.  593. 


59±  Fars^rf^ImJBetmaU.  [Ce.  XIV. 

-^  Bat  mem  dw  ■idirtmwii  may  describe  the  forged  in- 
strnmect  in  sodi  manner  as  would  sustain  an  indictment 
ftr  steafii^  k.  (7S)+ 

And  if  the  fail  or  Bote  be  in  m  fare^  language,  a  trans- 
ktfaoB  of  ii  most  be  set  out,  tbai  it  maj  ^)pear  upon  the 
FMord,  in  a  laz^uage  the  eomts  mderatand,  that  it  is  what 
die  kv  coDsaders  a  bill  or  sole.  (79) 

^  Aad  SBcii  traashition  dKNdd  iiidode  eyery  portion  of 
1^  ]ioce«  €f«B  ihoBt^  it  be  written  in  a  border  or  margin ; 
at  leasu  if  tbe  note  would  not  pass  current  without  it.  (80) 

And  m  iki^t  of  the  entire  instrument  should  be  set  out  in 
die  original  laiigwage  on  the  record,  and  sewing  impreasions 
of  xiie  i»c«e  CD  p>|Hr  to  the  paidunent  will  not  suffice.  (SO) 

TlidcciL  afi«r  fxer&t,  if  the  offence  be  alleged  in  the 
w«rd$  of  the  sutnte.  it  wiD  be  saSdent.  (80) 


4^  r>  SlL3WiL.IT.cl21.s.X  ''ABd,a€vfcrtopre«eBtiii8tioefi0iii 
Vftti^  iiifawnid  K  dencd  crvcriHd  iMMscHMiet,  be  it  ended:  tbal  in  aU 
'  xnActacHis  iv  Jon^sr,  er  is  my  ■mBer  uttering  ray  instni- 
IT  ^rritiM:,  ix  shftE  art  be  BfioeavT  to  set  imA  WMf  ca/pj  or  &e-8iiiule 
^i»«6.  >iiR  ii  j^iaH  be  nuflk^ina  te  <fcrrihf  Ike  wtmtt  ia  todi  maiiBer  is 
IB  ndv^tnKSt  for  steafiag  i1k  mmtt,  ay  fanr  or  ca/bom  to  the 


V 


li»a<rthtf  f«mei:kMbeeibcUi^it  it  it  sdUeat  to  describe  it  as  "t 

^v'^.T  »ty^^  jymuiaotg^aBfc^fartheMMefOt^ndHiiaotiiecessMyto 

smwr  a«e  aftvd.  Am- T.  9m  pirn.  7C&P.49i;  JBv  ▼. /mms,  7  C.  ft  P.  553. 

^«£  i<Y  fin&bcr  JtM> «.  X»^>p^  9  C  ft  P.  41 ;  bol  see  Rem  ▼.  Bmrnt,  ^ett.f 

^r  mt*  %.  niiftrfiM  "iubsiiMsi.  iirrn  tii  frff  in    Tiwprisoner 

iiiav«^c  m«d(r  4^  <^mv.  ITI.  c  199,  ftr  fcipBR  m  watt  twupwUug  to  be  t 
»4«r  «  tbr  Vin^  «c  rnssai :  ^le  MSe  «»  »  dR  Gcnna  Uiiguige,  sad  wis 
«M  <w<  ^«r*^:)sr .  ?br  miMttaem  £d  Mt  set  oat  ny  Bb|^  translatioii  of  it, 
«*»^  4»  ;Km  aiNNinr;  tt  mnpbemMm  wm  vaie  to  wicst  tbe  jodgmeBt :  tbe  pout 
««(>«siNr«  4^  ;be  (wiHoocrsciflK  of  1^  t««^  jadges ;  diey  (Greeted  it  to  be 
sr(?«»(^;  «imI  «^)ttr  mymmiuL  ^e  ofnboB  of  tbc  nayority  vis,  that  a  tniis- 
Imv«  ^'^^  I*"  bewf  Vm  «t  ««t  iqMn  tlw  iailiitBM.Bl ;  far,  it  migbt  be  a 
^^w^&MMi  m'We)i«r  ibe  }B»fctiBna(i  «»  vitUa  lltt  stfltate ;  a  ooat  of  cnw 
f*«^b(  91^  btvr  tbe  iMwns  «s  dtoSnf  ^aa  thai  fanit :  to  give  tbem  those 
i^^M^  f Kf^  4M(^->^  If"  b««T  tbe  UiimiuMMt  befctv  Ikeai  ni  a  langiiage  they 
«^V(fN««M.  19^  «Y>>f!J$  Tb<^  bad  a  usaalaijoa.  iwiikid  by  tiie  jmy  wbidi 
t)>j«4  «V  iV^'Hfiv'Y^is  :brt  bai  w»  neaos  ef  y  nli  a  liailation  iqion  vbicb 
«W>  4yH>V)  N»4v«ii.>  ir^;  tbe>d$mniKV9t  sncstod.    flsd  see  1  Mood. 

v^^  XMix.l^aF^woKi  •rb«p«,l$)f^.;Cv.ftP.49.    PrisoMn  wen 


Ch.  XIV.]  Indictment.  593 

In  an  indictment  for  forging  or  uttering  a  foreign  note, 
it  is  not  necessary  to  state  it  to  have  been  payable  abroad. 

(81)t 

Alleging  that  the  prisoner  forged  a  bill  or  note  ^'  as  fol- 
lows,^ or  that  he  had  a  bill  or  note  '^  as  follows,^  implies, 
that  what  foUows  is  in  the  very  words  of  the  biU  or  note, 
and  makes  it  necessary  to  prove  the  bill  or  note  verbatim. 
(82) 

indicted  for  uttering  a  forged  note  of  the  kingdom  of  Poland.  A  copy  of  the 
note  on  paper  was  sewed  to  the  parchment,  and  in  the  margin  were  the  figures 
1824  on  one  side,  and  the  word  "  roku  **  on  the  other.  The  record  then  gave  a 
correct  translation  of  the  whole,  with  the  exception  of  these  figures  and  the 
word  roku,  which  signified  year,  and  it  appeared  that  without  that  marginal 
date  the  note  would  not  have  been  paid.  There  were  other  counts  which 
described  the  instrument  generally  in  the  words  of  statute  1  WilL  IV.,  as  a 
promissory  note  for  the  payment  of  five  guilders.  It  was  objected  that  affixing 
the  copies  was  an  improper  mode  of  setting  out  the  notes,  that  as  foreign  notes 
were  not  within  2  &  3  Will.  IV.  c.  123,  s.  3,  they  ought  to  be  set  out  with  an 
exact  translation,  and  therefore  there  was  an  omission ;  and,  lastly,  that  this  case 
was  not  aided  by  statute  7  Geo.  lY.  c.  84,  s.  21.  These  points  were  reserved 
for  the  opinion  of  the  judges,  and  eleven  out  of  twelve  of  them  held  that  the 
offence  having  been  described  in  the  words  of  the  statute  creating  the  offence, 
after  verdict  the  description  was  sufficient,  being  rendered  so  by  7  Geo.  IV. 
c.  64.  It  also  appears  that  a  miyority  of  the  judges  were  of  opinion  that 
the  other  objections  would  have  been  valid  but  for  this  statute,  that  a  con- 
siderable majority  thought  sewing  the  copies  of  the  notes  to  the  parchment 
improper ;  and  that  a  very  small  majority  were  of  opinion  that  the  statute 
2  &  3  Will.  IV.  c.  123,  s.  3,  did  not  extend  to  foreign  notes,  and  the 
omission  in  the  translation  would  have  likewise  been  a  fatal  objection.  The 
prisoners  were,  however,  convicted  and  sentenced. 

(81)  Regina  v.  Lee,  2  M.  &  Rob.  281.t 

(82)  RejF  V.  Powell  (Michaelmas,  1771),  1  Leach,  77;  2  W.  Bl.  787. 
Indictment  l^^nst  prisoner  for  forging  a  stock  receipt  with  intent  to  defraud, 
iirst,  Taylor  Barrow ;  and,  secondly,  T.  Sykes.  The  indictment  stated  that 
the  prisoner  forged  a  certain  receipt,  as  follows,  viz.  &c.  The  receipt,  as  set 
out,  contained  certain  sums  in  figures,  and  it  was  signed  T.  Barrow.  Three 
objections :  first,  that  this  was  not  equivalent  to  setting  out  the  tenor ;  but 
the  judges  held  it  was,  and  that  any  variance  would  be  fatal :  secondly,  That 
the  sums  should  not  have  been  set  out  in  figures;  but  the  judges  held 
the  receipt  must  be  pursued  literatim,  or  it  would  be  a  variance; 
and,  thirdly,  that  it  should  have  been  averred  that  T.  Barrow,  as  signed, 
meant  Taylor  Barrow ;  but  the  judges  thought  not,  and  the  prisoner  was 
executed. 

Q  Q 


5S4  Fcryerf—JUkimaU.  [Ch.  XIY. 


-¥  Bet.  if  asT  iailujgje  oocor,  the  Govt  wmj  caose  the 

On  aa  xi.il  rtiL^i.i  f:*-  f.Tz^ng  a  bill  or  note  with  a  fake 
Ba=3e  asrnbed  to  the  preooer  s  anrk,  the  words  ascribing 
the  aazne  to  the  xaark,  if  writteo  io  the  prisoner's  presenee^ 
mar  be  described  as  part  of  the  lall  or  note.  (84) 

If  the  Use  ggnaiure  eootain  an  initial  only  for  the 
christian  Dame,  it  is  not  neeessanr  to  aver  what  christian 
name  it  means.  (S5) 

The  indictment  oogfat  not  to  describe  the  biD  or  note  a» 
siffned  br  the  person  whose  name  is  supposed  to  hare  been 
forged ;  such  an  allegation  is  inconsistent  with  the  charge 
of  forgery,  and  makes  the  indictment  bad.  (86) 

And  an  indictment  must  not  describe  a  bill  or  note  as 
having  a  purport  different  from  what  appears  upon  the  face 
of  the  instounent.  (87) 


t  (03)  11  &  12  Vict.  c.  46,  t.  4,  enabki  "  anj  comt  of  ojer  and  tenniner 
sad  genend  gaol  deliveiy,  if  sodi  oomt  ihall  tee  fit  to  to  do,  to  cause  the 
kidietneiit  or  infonnataoa  far  anj  offeaee  wfaatcver,  when  any  Tarianoe  or 
vanaiicet  shall  appear  between  any  matter  in  writing  or  in  print  prodnoed  in 
eridenoe,  and  the  recital  or  setting  forth  thereof  in  the  indictment  or  informa- 
tion whereon  the  trial  is  pending,  to  be  forthwith  amended  in  such  particular 
or  particulars  by  some  officer  of  the  Court ;  and,  after  such  amendment,  the 
trial  shall  proceed  in  the  same  manner  in  all  respects,  both  with  regard  to  the 
liability  of  witnesses  to  be  indicted  for  peijory  and  otherwise,  as  if  no  inch 
rarianoe  or  rarianoes  had  appeared."t 

(84)  See  Bes  t.  Dmnm,  ante,  p.  579. 

(85)  See  Rex  ▼.  Powell,  ante,  p.  593. 

(86)  Rejp  Y.  Carter  (HU.  1801),  2  East,  P.  C,  p.  985.  An  indictment, 
ibr  forging  and  uttering  a  bill  in  Hutchinson's  name,  described  it  aa  signed  by 
Hutchinson ;  and,  after  conriction,  the  judges  held  it  bad  upon  the  Uct  of  it, 
and  that  the  prisoner  might  be  indicted  de  novo, 

(87)  Rex  V.  Reading  (HU.  1794),  2  Leach,  590.  Upon  a  bill,  directed  to 
John  Ring,  there  was  an  acceptance  in  the  name  of  John  King.  The  indictment 
described  the  bill  as  purporting  to  be  directed  to  John  King  by  the  name  of 
John  Ring  \  and,  after  conviction  for  forging  and  uttering,  the  judges  held  this 
a  repugnant  and  absurd  description,  for  the  bill  could  only  purport  to  be  what 
It  appeared  upon  the  face  of  it  to  be ;  and  the  judgment  was  arrested. 

8.  P.  Rex  V.  Oilehriet,  2  Leach,  657 ;  and  see  Rex  ▼.  Jonee,  Doogl.  302 ; 
East,  883. 


Ch.  XIV.]  Evidence.  595 

On  an  iadictment  for  forging  the  indorsemenli  of  a  payee, 
it  is  not  necessary  to  show,  hy  the  drawer  or  maker,  who 
was  intended  as  payee ;  if  there  be  proof  tbirt  the  prisoner 
has  himseif  admitted  who  it  wafi.  (88) 

To  support  a  charge  of  forgery  by  subscribing  a  fictitious 
name,  there  must  be  evid^iee  on  the  part  of  the  prose* 
cution  that  that  is  not  the  party's  real  name.  (89) 

And  if  there  be  no  evidence  to  show  affirmatively  what 
the  real  name  is,  there  ought  to  be  proof  that  it  waa 
assumed  for  the  transaction  in  question  (89) ; 

Or,  for  a  system  of  which  that  was  part.  (89) 

But  if  there  be  affirmative  proof  of  the  real  name,  it  is 
for  the  prisoner  to  show  a  prior  independent  Qse  of  the 
assumed  name.  (89) 


(88)  JU9  V.  Dowu  (Michaelmas,  1789),  2  East,  P.*  C.  p.  997.  Indict- 
ments  for  forging  the  payee's  indorsement  on  a  bill,  payable  to  John 
Sowerby  or  order ;  when  prisoner  passed  the  bill,  he  said  Sowerby  was  a 
cheesemonger  at  liyerpool,  and  John  Sowerby  of  Liyerpool,  cheesemonger, 
was  called ;  who  proved  that  there  was  no  other  cheesemonger  at  Liverpool  of 
that  name  but  himself,  and  that  the  indorsement  was  not  his ;  there  wen 
letters  fit>m  prisoner  after  his  apprehension  implying  guilt  generally  in  this 
transaotion.  It  was  urged,  that  the  drawer  should  have  been  called  to  prove 
what  John  Sowerby  he  meant ;  but  Wilson,  J.,  left  the  case  as  it  was  to  the 
jm7,  who  convicted :  and,  on  a  case  reserved,  the  judges  thought  the  evidence 
sufficient  to  go  to  the  jury,  and  that  the  conviction  was  right. 

^Rex  V.  Hampton  ^^1830),  1  Mood.  C.  C.  R.  25&.  Indictment  for  foiging 
and  uttering  a  promissory  note,  purporting  to  be  drawn  by  William  Holland, 
and  dated  Tipton,  payable  to  prisoner.  Prisoner,  when  he  offered  the  note, 
stated  it  was  drawn  by  William  Holland,  who  kept  the  Bull's  Head  at  Tipton ; 
and  when  he  was  told,  after  its  dishonoar,  that  Holland  said  he  knew  nothing 
of  tiie  note,  he  said,  "Does  not  he ?  I  wiU  let  him  see  that."  WiUiam 
Holland,  who  kept  the  Boll's  Head  at  Tipton,  proved  that  it  was  not  his  note, 
and  that  there  was  no  other  publican  of  his  name  at  Tipton ;  but  there  was  a 
William  Holland  at  Tipton,  living  on  his  means,  called  Gentleman  Holland. 
The  prisoner  was  found  guilty,  and,  on  case  reserved,  all  the  judges  held  that 
the  prisoner  having  stated  that  William  HoUand,  of  the  Bull's  Head,  was  the 
maker,  and  as  he  was  the  payee  he  must  have  known  the  particulars,  it  was 
sufficient  for  the  prosecutor  to  show  it  was  not  that  WiUiam  Holland's  note ; 
and  it  lay  on  the  prisoner  to  prove  that  it  was  the  genuine  note  of  another 
William  HoUand.t 

(89)  See  Rex  v.  Peacock,  anic,  p.  579  ;  Re*  v.  Aiekke,  1  Leach,  438. 

qq2 


^-^  ^'  Forgery—  [Ch.  XIV. 

Ami  31  sack  case  an  iIimhi  of  proo^  on  the  part  of  the 
^r%etrsr^.^D,  of  the  aame  hr  vhidi  the  jmcHier  has  passed 
it-r  several  jeais  will  not  be  oiaterial.  (89) 

-*- And  to  proTe  that  the  aame  is  that  (tf  a  fictitioas  pei^ 
son.  mquiries  made  at  the  place  at  whidi  he  is  described 
ia  dhe  bin  or  acceptanee,  thoogk  made  by  a  m^re  stranger, 
wiZ  be  evideQce  for  the  jurr.  (90) 

And  vhere  h  purports  to  have  been  drawn  by  the  aDeged 
SL-drii:i]&  person  on  a  bankery  proof  that  no  soch  person 
kjepi«^  an  aeecan:  there,  is  primifiuie  sufficient.  (91) 

And  so  is  proof  bj  a  eferk  in  the  bank  that  he  knew  no 
smra  etistooier.  and  that  he  had  been  toM  by  the  other 
lumfi  ^hiere  was  none  sndL  (92)-f- 

t\i  IK  ictiictni^at  for  attering,  proof  that  the  prisoner 

ii  in  ao^  puMsesaun  other  bilk  or  notes  rpadem  gemerig  is 


^  '<!)  X  r  V.  Kmf  IS32  .  ^  C.  &  P.  I23w  Iwlirtwrar  for  f(Kpag  and 
-unr^nic  «t  Axvpconee.  Tie  bill  parpofteA  to  be  ncqitod  hf  ^SamoA 
Vyiic^ic;  XjntM  ?^mx^  In  iiiinjhHB T'  mA  iniiyi  ud  by  the  drawer  and 
araviMr.  T?w  prwewmr  aid  be  went  tvke  to  BSrsnigbaB  to  bujiDFe 
«fix  'vii^c»  MbL  m  ;iitt  swend  «ccaaoa  iaitiiigcd  li  the  beak  there,  and 
«  a  nKv  >««i«!re  :3tf  -^vctmcr  ^mt  cbe  pear  aet*  aad  eoald  aot  fiad  sadi 
a  K«^<4m  »  :$iunt]n  siurir.  ^ivt  be  vae  a  stnagcr  to  BuBugham.  Paike, 
«\«  Mhsr  .^mt»r*nx  wna  ?»L  J.,  ami  BoOaad^  BL^  held  thb  vaa  endeace  to 
^  -w  ae  un.  -ihntf^  aoc  ^le  vaal  cndeaee;  b^  they  thoofbt  it  iaaoflU 
.c^rm*  aia  a>cuiiUM  *ae  Trssooer. 

•«  .^«  ^  Jte^c^  :sj:  .  3  C  &  p.  IIS.  Upoa  aa  iadietaaent  for 
!(hx*tiic  aiu  j(ti:r>fv  a  Sfrceu.  .*iiei|iie  oa  Mesns^  Joaea  Lojrd  aad  Col,  the 
'Wiiv'.n^  iiM  H  *2Hnr  cters»  itaciitL  dna  ao  pcnoa  of  the  aaaae  of  the  maker 
A  iHf  >Msu«r  isrpc  m*  acv*jimc»  tjr  bad  a  ofcht  to  Aav.  Paike,  J^  alkcr  eon- 
>uiiitt^  .^aK>««f.  .*..  '.xKittvoc  tm:^  wgLJeuK pnmdjmir  f  lidf  acf  that  the  maker 
^%*.  K'ttitx'us^  Mia  ui;  nn^wiMr  ni^jc  pcaihace  trobpace  to  ahovwho  he  reallj 

<  X^  «.  jMaam  :s'-4  .  e  C.  it  P.  3a«L  PkBOKr  vai  imfieted  for 
^«K^»ti^  «  0%^ctM  .'^Nue  <M  Ca.v  i^iecnviwd»  aad  Cok*  Anvm  m  the  aaaie  of 
.\sia  ^  o»>*i»a :  mm  a  ^mt^  a^na  Can  aad  Co.  svme  Ibak  there  was  ao  Jobn 
%  .«4tsi  >%iW  v.'iK  la  aLX>mDC  wita  theoi.  but  fibaa  be  vat  a  deik,  aot  ia  tbe 
Vut4wi«;;  >m4  M*n*  ^fB«f«iQ»>^  itfpanBBent :  be  bad»  hoaew.  layiueJ  of  the 
y^v^  v«K«<s  MM  VHto^  iiior?iw«i  >«  thma  there  «aa  aa  each  acnoa  ia  the 


Ch.  XIV.]  Evidence.  697 

admissible;  because,  if  unexplained,  it  tends  to  show  that 
he  knew  the  bill  or  note  in  question  was  a  forgery. 
(93) 

And  bills  on  the  same  house  with  a  bill  in  question, 
importing  to  be  drawn  by  persons  not  known  at  that  house, 
will  be  deemed  ejusdem  generis  with  the  bill  in  question. 
(93) 

And  proof  that  the  prisoner  had  pointed  out  wKere  bills 
or  notes  ejusdem  generis  were  hidden,  is  admissible ;  be- 
cause, if  unexplained,  it  raises  a  presumption  that  he  had 
them  in  his  possession,  and  had  hidden  them.  (94) 

So,  proof  that  he  had  uttered  other  bills  or  notes  ejusdem 
generis  is  also  admissible.  (95) 


(93)  Bex  Y.  Hough  (Mich.  1806),  R.  &  R.  120.  Indictment  for  uttering 
a  forged  bUl,  purporting  to  be  drawn  by  Hastings  on  Esdailes,  and  proof  that 
no  such  person  as  Hastings  kept  cash  at  Esdaile's :  when  the  prisoner  was  ap- 
prehendedi  which  was  four  months  after  the  uttering,  there  were  found  upon 
him  two  other  bills,  importing  to  be  drawn  by  Walters  on  Esdaile,  and 
another,  importing  to  be  drawn  by  Newman  on  Esdaile ;  and  evidence  was 
given  that  no  such  person  as  Walters  or  Newman  kept  cash  at  Esdaile's. 
Sutton,  B.,  allowed  these  bills  to  be  read  as  evidence  that  prisoner  knew  the 
bill  he  uttered  to  be  forged  :  and  after  conviction  the  judges  thought  it  right. 

(94)  Rex  V.  Rowley  (Pasch.  1806).  Waring,  a  person  employed  by  the 
solicitor  to  the  Bank,  applied  to  the  prisoner,  who  twice  procured  him  forged 
bank  notes :  he  applied  a  third  time ;  prisoner  went  out,  and  after  some  time 
returned,  and  told  Waring  they  were  in  an  old  shoe,  in  a  particular  lane ;  they 
went  together,  and  prisoner  threw  a  stone  into  a  bush,  and  said,  there  they 
are  :  Waring  found  the  shoe  there,  and  the  notes  in  it :  the  prisoner  was  in- 
dicted, on  45  Geo.  III.  c.  89,  s.  6,  for  having  these  notes  in  his  possession, 
and  Graham,  B.,  told  the  jury  that  if  prisoner  had  the  notes  in  his  possession 
on  their  passage  to  the  shoe  it  was  sufficient,  and  they  convicted  prisoner :  the 
judges  held  the  conviction  right. 

(95)  Rex  V.  WjfUe,  I  New  Rep.  92  ;  2  Leach,  983.  Upon  an  indictment 
for  uttering  a  forged  bank  note,  knowing,  &c.,  the  uttering  was  proved,  and  its 
being  forged ;  and  to  prove  the  knowledge,  evidence  was  offered  that  the  pri- 
soner had  passed  other  forged  notes :  this  was  objected  to,  on  the  ground  that 
it  was  evidence  of  other  felonies,  and  the  prisoner  could  not  be  prepared  to 
resist  it;  but  Lord  Ellenborough,  Heath,  J.,  and  Thompson,  B.,  held  it  ad- 
missible,  and  the  prisoner  was  found  guilty. 

Rex  T.  Bo//  (Mich.  1807),  P.  C.  1  Campb.  324.    On  indictment  foi 


I.i«  Feryewy—  [Ch,  XIV. 


Rm  sari  VIBc  €riNit«5iDast  be  prodneedy  and  their  being 
JmfHTiK.  Termed.  ( >»*^> 

pTfinc  xh&i  ihe  jraoDer  took  tbem  back  and  changed 
xImsi;  ^Ht  t  ibf  ward  ^  farc:^^^  vritteB  thereon,  is  not  suffi- 

An£  «<«io{^Dci^  mi^  be  giwn  of  the  prisoner  s  oondact  on 
sorl  rcbernt^sinrsazid  that  faepasBed  by dififerent  names. 

m 

Bic  ^rher  e^-)5eDc»  to  impeach  his  eondoet  on  those 
^iMKwii^  is^  nm  admisol^iik':  becaose  he  cannot  be  expected 


t»*tmnc  4  iirm:  hani  nmr.  r^noeaot  'ws  pvtm  thai.,  fknt  Boolhs  bdoR, 
|c*t«itiw  b»£  w«iK  anncbc  nmc  iafoa.  in  the  snae  imimt,  Bamdy,  with  a 
ramr-^luur  iii*iwn«  h*  Uir  susr  hnd.  ud  wh\k  ^ktt  obm  salcrialft,  and  that 
tftfM  ivifi?  iinTfs  fc  Tiif  sanir  fihricBriitt  had  heta  ioi^id  fled  at  the  Bank 
^rii\  iUt  yaMinK^  mruiag^  diRrHiB :  fnunt  saved,  mhuhu  the  endenee  was 
adnusooHIr  all  ihf  ^odcv^  CEn^  Cbanihre,  3^  thaa^jht  it  was,  thoi^ih  its 
'wvnr^*  'wadU  di*7«m£  in  thr  unrnVr  of  smes  issaed,  aad  the  tiaie,  and  the 
^fm)«ahni:^c .  f*tiiL  Ui»  irxsniiE-^^  sinucion  ia  Sfe,  «f  hit  tidd^  diesi  in 

^fv  li»«  ^  ?^nwfh  am*¥.  71  ^^T,  ^and  it  aoenn  sach  cndeacc  woold  he 
ai)m»«!uhk  shmict  zhr  luhca-  unfTm^wer  wA  watsl  after  that  chained  in  the 
ihdvcimfv.  Pf^  Xlmn«d(7.  C  K  .  and  Gasderu  J.,  4  C  &  P.  413.  Bat  not 
m*)v*n  i:  tn-im  the  iinh«n  a*  a  dtstjnci  inmrcment,  Iter  t.  Smiih,  2  C.  &  P. 
H^    Tf^  ^  unnK  liilhnt);  tt  xoidfTSaiid  ^hib  what  IcaabSe  grooad  this  ex> 

« 

;«it  Jhcx  %f^/2a-^  Tasc^b  151.V.,  K.  &  m.  24^  TVe  prisoMr  was  tried 
ihr  ii*n*^t)t  t  V  hatii  itfoe  and  v  prmr  tte  pokr  kaowted^  endeaoe  was 
74v<^  rt»f  ::ha*  W  had  hrmrr  unrrnc  two  II  Leksestar  aotes ;  tint  ia  ahoat  a 
Ih^MCVtK  Mir  Wnnc  Wn:  nhiMaod  t^  as  had,  he  <liaaged  it,  aad  that  whea 
wn/^  «*«WTr  fn?  tW  omrmt  it  <;mstiim.  ite  ttAier  was  hrea^t  to  hias  with 
^Hr  wurd  ^'Crr^fp^*'  imnr  it.  and  he  «haa^  thar ;  hat  aetther  of  these  faOb 
^^rqrr  fKr^^iK^  wr  had  m^  imcuy  hr«n  ctifoi  im  pi<idadi^  6ieai :  oa  case, 
ihr  ^AjTNi  K^)d  thai  Thi$  rvidmre  s^a)d  art  have  heea  adaiBtted,  withoat 
7<««(i^  |ryv^  t^itt  Y  Visr  nmes  wtrt  icqped ;  sad  withcpat  decidiaf  whether 
>»  'H  <«r  a  ^ifth'^rmi  drJcr.TCiAr  and  dnwinuBazkai  wm  adaMaiiliic  (Le  Blaac, 
>^ ..  i>w«ii€'V<  ir)ir«  WiT^" .  ar  aTmh^'^anmi  far  a  pardiai  was  retaaBCaded.  f  Aad 
w^  JNr  ^ .  FVi^-KMk  T  C,  It  r,  1^4 ;  Xtfitta  r.  Cmikr.  «  C,  &  P,  5«2,t 

,^^  «Mr  T.  V>>i  O.  B.  $<?«»9DH(r.  l^lft.  Prisaaer  was  iaficted  to 
«mr^ia^i^a«m«rWard.atos«41taaia.    fitsaon  w«i  oftod  that 
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Proof  that  the  prisoner  had  uttered  other  forged  bills  or 
notes  of  a  different  kind  has  been  thought  questionable ; 
but  such  evidence  is  now  continually  admitted :  for,  though 
there  may  be  a  considerable  difference  between  the  genuine 
bills  of  different  houses,  the  forgeries  upon  many  of  them 
probably  come  from  the  same  hand ;  and  showing  that  a 
man  has  uttered  forged  notes  of  different  descriptions 
raises  a  presumption  that  he  is  in  the  habit  of  procuring 
forged  notes,  and  that  he  had  the  criminal  knowledge  the 
indictment  imputes  to  him. 

"f  And  so  it  has  been  held  on  an  an  indictment  for  utter- 
ing forged  Polish  notes ;  a  conversation  with  the  prisoner 
respecting  the  forgery  and  circulation  of  forged  Austrian 
notes  were  admissible  as  evidence  of  the  scienter.  (99)i* 

On  indictments  for  forgery,  the  person  whose  name  was 
forged,  or  upon  whose  genuine  name  a  forgery  was  com- 
mitted, was  heretofore,  in  many  instances,  deemed  an 
incompetent  witness  to  prove  the  forgery,  upon  the  ground 
of  his  having  an  interest  in  the  destruction  of  the  instru- 
ment supposed  to  be  forged. 

shortly  before  she  had  paid  away  a  similar  forged  note  in  the  name  of  Sharp ; 
it  was  insisted  that,  though  it  was  competent  to  proTe  that  she  had  ottered 
similar  notes,  it  was  not  competent  to  show  that  she  uttered  them  under  a 
different  name ;  because,  she  could  not  be  prepared  to  meet  that  transaction. 
Graham,  B.,  Bay  ley  and  Burrough,  Js.,  thought  the  whole  of  the  prisoner's 
conduct  when  she  uttered  the  former  note  admissible,  but  they  seemed  to 
think  that  evidence  to  impeach  that  conduct,  and  thereby  to  raise  an  inference 
of  guilt  was  not  admissible ;  because  the  prisoner  could  not  be  expected  to 
meet  that  evidence,  and  it  would  introduce  the  trial  of  a  distinct  case. 

t  (99)  Rex  V.  BaiU  and  othert  (1835),  7  C.  &  P.  426-429.  Prisoner  being 
indicted  for  forging,  and  uttering  forged  Polish  notes  ;  one  Flaum  stated  that 
he  gave  Balls  30/.  for  the  purchase  of  1000  Autirian  notes,  which  were  to  be 
produced  in  six  weeks,  and  that  afterwards  Balls  gave  him  a  forged  Polish 
note,  that  Balls  took  it  to  the  window  to  see  that  it  was  well  performed,  and 
that  he  could  not  swear  it  was  not  shown  to  him  by  Balls  as  a  specimen  of 
his  workmanship.  It  was  objected  that  this  first  conversation  was  not  admis- 
sible, as  it  related  to  Austrian  notes  which  were  of  a  different  description 
from  the  note  charged  in  the  indictment,  but  on  point  reserved,  the  judges 
were  unanimously  of  opinion  that  the  evidence  was  properly  received  to  show 
a  guilty  knowledge.f 
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But  the  law  is  now  altered  by  9  Geo.  IV.  c.  32,  s.  2, 
and  such  person  is,  in  all  cases,  deemed  a  competent  wit- 
ness. (100) 


(100)  By  9  Geo.  lY.  c.  32,  ss.  1,  2,  "Whereas  it  ia  ezpedieut  that  in  pro- 
secutions  for  forgery  the  party  interested  should  be  rendered  a  competent 
witness ;  be  it  enacted,  That  on  any  prosecution  by  indictment  or  information, 
either  at  common  law  or  by  virtue  of  any  statute,  against  any  person  for 
forging  any  deed,  writing,  instrument,  or  other  matter  whatsoever ;  or  for 
uttering  or  disposing  of  any  deed,  &c.,  knowing  the  same  to  be  forged ;  or  for 
being  accessary,  before  or  after  the  fact,  to  any  such  offence,  if  the  same  be  a 
felony ;  or  for  aiding,  abetting,  or  counselling  the  commission  of  any  such 
offence,  if  the  same  be  a  misdemeanour ;  no  person  shall  be  deemed  to  be  an 
incompetent  witness  in  support  of  any  such  prosecution  by  reason  of  any 
interest  which  such  person  may  have  or  be  supposed  to  have  in  respect  of 
such  deed,  writing,  instrument  or  other  matter."  f  And  see  6  &  7  Vict.  c. 
85,  8.  1 ,  ofi/e,  p.  565,  n.  (6).t 
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Jn  Act  for  the  better  regulating  Copartnerthipt  of  eertmn  Bankers 
in  England  J  and  for  amending  so  mmck  of  an  Act  of  the  Tkirty* 
ninth  and  Fortieth  Years  of  the  Reign  qf  His  late  Majesty  King 
George  the  T%ird,  intituled,  **  An  Act  for  establishing  an  Agree^ 
ment  with  the  Governor  and  Company  of  the  Bank  qf  England, 
for  advancing  the  Sum  of  Three  Millions  towards  the  Supply  for 
the  Service  of  the  Year  One  Thousand  Eight  Hundred,"  as  relates 
to  the  same.  [26th  May,  1826.] 

Whbkbas  an  act  was  paaaed  in  the  thirty-ninth  and  fortieth  years  of  the  S9  &  40  Geo. 
reign  of  His  late  Majesty  King  George  the  Third,  intitoledy  **  An  Act  for 
establishing  an  Agreement  with  the  Governor  and  Company  of  the  Bank 
of  England,  for  adTandng  the  Sam  of  Three  Millions  towards  the  Supply 
for  the  Serdce  of  the  Year  One  Thousand  Eight  Handred : "  and  whereas 
it  was,  to  prerent  doubts  as  to  the  privilege  of  the  said  Govemor  and 
Company,  enacted  and  declared  in  the  said  recited  act,  that  no  other  bank 
should  be  erected,  established,  or  allowed  by  Parliament;  and  that  it 
should  not  be  lawful  for  any  body  politic  or  corporate  whatsoever,  erected 
or  to  be  erected,  or  for  any  other  persons  united  or  to  be  united  in  cove- 
nants or  partnerships,  exceeding  the  number  of  six  persons,  in  that  part  of 
Great  Britain  called  England,  to  borrow,  owe,  or  take  up  any  sum  or  sums 
of  money  on  their  bills  or  notes  payable  on  demand,  or  at  any  less  time 
than  six  months  from  the  borrowing  thereof,  daring  the  continuance  of 
the  said  privilege  to  the  said  Governor  and  Company,  who  were  thereby 
declared  to  be  and  remain  a  corporation,  with  the  privilege  of  exclusive 
banking,  as  before  recited  ;  but  subject  nevertheless  to  redemption  on  the 
terms  and  conditions  in  the  said  act  specified :  and  whereas  the  Governor 
and  Company  of  the  Bank  of  England  have  consented  to  relinquish  so  much 
of  their  exclusive  privilege  as  prohibits  any  body  politic  or  corporate,  or 
any  number  of  persons  exceeding  six,  in  England,  acting  in  copartnership, 
from  borrowing,  owing,  or  taking  up  any  sum  or  sums  of  money  on  their 
bills  or  notes  payable  on  demand,  or  at  any  less  time  than  six  months  from 


602  APPENDIX. 

the  borrowing  thereof;  provided  that  sach  body  politic  or  corporate,  or 
persons  united  in  covenants  or  partnerships,  exceeding  the  number  of  ox 
persons  in  each  copartnership,  shall  have  the  whole  of  their  banking  esta- 
blishments and  carry  on  their  basiness  as  bankers  at  any  place  or  places  in 
England  exceeding  the  distance  of  sixty-five  miles  from  London,  and  that 
all  the  individoals  composing  such  corporations  or  oopartnenhips,  carrying 
on  such  business,  shall  be  liable  to  and  responsible  for  the  doe  payment 
of  all   bills  and  notes  issued  by  such  corporations  or  copaitnershipa 
respectively  :    be  it  therefore  enacted    by  the   King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  parliament  assembled,  and  by 
Copartner-    the  authority  of  the  same,  That  from  and  after  the  passing  of  this  act 
than  six  in    i^  >ball  and  may  be  lawful  for  any  bodies  politic  or  corporate  erected  (a) 
may^rrr     ^°^  *^®  purposes  of  banking,  or  for  any  number  of  persons  united  in  cove- 
on  basiness   nants  or  copartnership,  although  such  persons  so  united  or  carrying  oa 
in  England,  business  together  shall  consist  of  more  than  six  in  number,  to  carry  on  the 
n^es  from     ^"^^  °'  business  of  bankers  in  England,  in  like  manner  as  copartnerships 
Ix>ndon,        of  bankers  consisting  of  not  more  than  six  persons  in  number  may  lawfully 
Ihej  have      ^^ »  ^"^^  for  such  bodies  politic  or  corporate,  or  such  persons  so  united  as 
menfas^^^'  aforesaid,  to  make  and  issue  their  bills  or  notes  at  any  place  or  places  in 
bankers  in     England  exceeding  the  distance  of  sixty-five  miles  from  London  (6),  payable 
that  eYoj     on  demand,  or  otherwise,  at  some  place  or  places  specified  upon  such  bills 
shsJl^'^lia-  °^  Dotes,  exceeding  the  distance  of  sixty-five  miles  from  London,  and  not 
bie  for  the     elsewhere,  and  to  borrow,  owe,  or  take  up  any  sum  or  sums  of  money  on 
all  bills,  &c.  ^^^  ^^  or  notes  so  made  and  issued  at  any  place  or  places  as  aforesaid : 
provided  always,  that  such  corporations  or  persons  carryiug  on  such  trade 
or  business  of  bankers  in  copartnership  shall  not  have  any  bouse  of  busi- 
ness or  establishment  as  bankers  in  London  (e),  or  at  any  place  or  places 
not  exceeding  the  distsnce  of  sixty-five  miles  from  London ;  and  that  every 
member  of  any  such  corporation  or  copartnership  ahall  be  liable  to  and  re- 
sponsible for  the  due  payment  of  all  bills  and  notes  which  shall  be  issued, 
and  for  all  sums  of  money  which  shall  be  borrowed,  owed,  or  taken  «p  by 
the  corporation  or  copartnership  of  which  such  person  shall  be  a  member, 


(a)  Bsaks  established  after  the  6th  day  of  May.  IS4&.  must  eantam  to  the 
regulations  contained  in  7  &  8  Viet.  c.  113,  which  requires  a  charter  to  be 
obtained,  and  imposes  a  variety  of  rentrictiona  and  regulations.  By  7  ft  8  Vkt 
c.  32.  banks  which  did  not  on  6th  Kay.  1844,  issue  their  own  bank  notes  are  pre- 
vented ftom  doing  so  thenceforth ;  see  sect.  10. 

(6)  But  they  may  now  make  them  payable  in  London,  and  have  an  ageat  then 
for  the  purpose  of  such  payment,  3  ft  4  WIU.  IV.  c.  96,  s.  a ;  and  see  a  It  4  WilL 

IV.  C.  83,  8.  2. 

(c)  By  3 1  4  Will.  IV.  c.  98.  s.  3.  Joint-Stock  banks  were  permitted  to  carry  oe 
business  in  London,  or  within  sixty-fl  ve  miles  of  it.  provided  that  they  did  aot  iMee 
^Jl^.^^  ^  ""•  ^  "*****  psyable  on  demand,  or  at  any  time  Icsa  thaa 
Mxmonthsftom  theissulngof  them;  and  now  by  7  kg  Vict.  c.  aa.  s,  «.  any  con- 
mni  !ru  *^  though  carrying  on  business  in  London,  or  within  sixty-ilTe 
^w  on  d*"*^  ^^'  *"**'*"*• ""  "^^^  ***"•  ^  exchange  not  being  payable  to 
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nidi  perMm  bemg  a  BflBber  ttk  the  period  of  Om  dite  of  ^0  bills  or  Botes, 
or  becoming  or  being  a  member  before  or  at  the  time  of  the  l»Us  or  Doteo 
being  payable,  or  being  audi  Baember  at  the  time  of  the  borrowing,  owing, 
or  taking  vp  of  any  mm  or  soma  of  money  npoa  any  failis  or  notes  by  the 
eorpontion  or  oopartnenhip,  or  while  any  anm  of  money  on  any  bills  or 
notes  is  owing  or  unpaid,  or  at  the  tfeae  the  aaaw  beeaaM  dne  from  the 
corporation  or  eopaitnenhip ;  any  agreeasent,  covenant,  or  continot  to  the 
contrary  notwithstanding. 


Sect.  2.  IVovided  always,  and  be  it  lutbar  enacted.  That  Qotfaiag  in  this  ™s«{lBot 

to  aothoriaa 
act  contained  shall  extend  or  be  constnied  to  extend  to  enable  or  antho-  copoitner- 

rise  any  sncfa  corporation  or  copartnenhip  exceeding  the  nnmbsr  of  six  iM^iiHtfain 


persons,  so  carrying  on  the  trade  or  badness  of  bankera  aa  aforesaid,  dther  *be  1^^ 
by  sny  member  of  or  person  bdonging  to  any  snch  corporation  or  copart-  any  bills 


nenhip,  or  by  any  agent  or  agenta,  or  any  other  person  or  persons  on  Semuid  • 
behalf  of  any  snch  corporation  or  copartnenhip,  to  issne  or  re-issoe  in  b<J^  to  draw 
London,  or  at  any  place  or  places  not  exceeding  the  distance  of  sixty-lhre  unj  partner, 
miles  from  London,  any  bill  or  note  of  snch  corpoiation  or  copartnership,  dentTfoMcts 
which  sbaU  be  payable  to  bearer  on  demand,  or  any  bank  post  bill ;  nor  to  than  501.; 
draw  npon  any  partner  or  agent,  or  other  person  or  persons  who  may  be 
reddent  in  London (<f ),  or  at  any  place  or  placea  not  exceeding  the  distsnce 
of  sixty-fire  miles  from  London,  any  bill  of  exchange  which  shall  be  pay- 
able on  demand,  or  which  shsll  be  for  a  less  amount  than  fifty  pounds . 
prodded  dao,  that  it  shall  be  lawful,  notwithstanding  any  thing  hetfdn  Of 
in  the  add  redted  act  contained,  for  any  such  corporation  or  copartnenhip 
to  draw  any  bill  of  exdiange  for  any  sum  of  money  amounting  to  the  sum 
of  fifty  pounds  or  upwards,  payable  dther  in  London  or  elsewhere,  at  any 
period  after  date  or  after  sight. 

Sect.  3.  Prodded  also,  and  be  it  further  enacted.  That  nothing  in  this  nor  to  bor- 
aet  contdned  shall  extend  or  be  construed  to  extend  to  enable  or  antho-  ^SruSe^' 
rise  any  such  corporation,  or  copartnenhip  exceeding  the  number  of  dx  ^  ^^^  hills 
persons,  so  carrying  on  the  trade  or  business  of  banken  in  England  as  eontruy  to 
afbresttd,  or  any  member,  agent  or  agents  of  any  such  corporation  or  co-  gi^J^g^f  t^e 

psrtnerefaip,  to  borrow,  owe,  or  take  up  in  London,  or  at  any  place  or  redted  set, 

except  at 
places  not  exceeding  the  distance  of  sixty-five  miles  from  London,  any  sum  herdn  pio- 

or  sums  of  money  on  any  bill  or  promissory  note  of  ariy  loch  corporation  ^^^■ 
or  oopartnenhip  payable  on  demand,  or  at  any  less  time  than  six  months 
trotn  the  borrowing  thereof,  nor  to  make  or  issne  any  bill  or  bills  of  ex- 
change or  promissory  note  or  notes  of  such  corporation  or  copartnership 
contrary  to  the  prorisions  of  the  said  redted  act  of  the  thirty-ninth  and 
fortieth  yean  of  King  George  the  Third,  save  as  prodded  by  this  act  in 
that  behalf:  prodded  also,  that  nothing  herdn  contained  sbdl  extend  or 
be  construed  to  extend  to  prevent  any  such  corporation  or  copartnenhip, 
by  any  agent  or  penon  authorised  by  them,  from  discounting  in  Lon- 
don, or  elsewhere,  any  bill  or  bills  of  exchange  not  drawn  by  or  upon 


(d)  See  note  (6)  on  the  praoedlng  page. 
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liand  or  hands  of  one  or  more  of  the  comnuBuonen  of  stampg  for  the  time  the  appoint- 
being,  npon  proof  made  that  soch  certificate  has  heen  signed  with  the  ^^q  qui.^ 
handwriting  of  the  person  or  persons  making  the  same,  and  whom  it  shall  ^^*»  ^• 
not  be  necessary  to  prove  to  be  a  commissioner  or  commissioners,  shall  in 
all  proceedings,  civil  or  criminal,  and  in  all  cases  whatsoever,  be  received 
in  evidence  as  proof  of  the  appointment  and  authority  of  the  public  officers 
named  in  such  account  or  return,  and  also  of  the  fact  that  all  persons 
named  therdn  as  members  of  such  corporation  or  copartnership  were 
members  thereof  at  the  date  of  such  account  or  return. 

Sect  7.  And  be  it  further  enacted.  That  the  said  commissioners  of  Commis- 
stamps  for  the  time  being  shall,  and  they  are  hereby  required,  upon  appli-  stamps  to 
cation  made  to  them  by  any  person  or  persons  requiring  a  copy  certified  ^^^^^^^ 
according  to  this  act,  of  any  such  account  or  return  as  aforesaid,  in  order  aoooonts,  on 
that  the  same  may  be  produced  in  evidence  or  for  any  other  purpose,  to  lo^ 
deliver  to  the  person  or  persons  so  applying  for  the  same  such  certified  copy, 
he,  she,  or  they  paying  for  the  same  the  sum  of  ten  shillings  and  no  more. 

Sect.  8.  Provided  also,  and  be  it  further  enacted,  That  the  secretary  or  Account  of 

other  officer  of  every  such  corporation  or  copartnership  shall,  and  he  is  or  mem^s 

hereby  required,  from  time  to  time,  as  often  as  occasion  shall  render  it  in  theconrBe 
'      *  ofaDyyear 

necessary,  make  out  upon  oath,  in  manner  hereinbefore  directed,  and  to  be  made. 

cause  to  be  delivered  to  the  commissioners  of  stamps  as  aforesaid,  a  further 

account  or  return,  according  to  the  form  contained  in  the  schedule  marked 

(B.)  to  this  act  annexed,  of  the  name  or  names  of  any  person  or  persons 

who  shall  have  been  nominated  or  appointed  a  new  or  additional  public 

officer  or  public  officers  of  such  corporation  or  copartnership,  and  also  of 

the  name  or  names  of  any  person  or  persons  who  shall  have  ceased  to  be 

members  of  such  corporation  or  copartnership,  and  also  of  the  name  or 

names  of  any  person  or  persons  who  shall  have  become  a  member  or  mem*^ 

hers  of  such  corporation  or  copartnership,  either  in  addition  to  or  in  the 

place  or  stead  of  any  former  member  or  members  thereof,  and  of  the  name 

or  names  of  any  new  or  additional  town  or  towns,  place  or  places,  where 

such  bills  or  notes  are  or  are  intended  to  be  issued,  and  where  the  same 

are  to  be  made  payable ;  and  such  further  accounts  or  returns  shall  from 

time  to  time  be  filed  and  kept,  and  entered  and  registered  at  the  Stamp 

Office  in  London,  in  like  manner  as  is  hereinbefore  required  with  respect  to 

the  original  or  annual  account  or  return  hereinbefore  directed  to  be  made. 

Sect.  9.  And  be  it  further  enacted,  That  all  actions  and  suits,  and  also  copartner- 

all  petitions  to  found  any  commission  of  bankruptcy  against  any  person  or  'bips  sh^ 

persons,  who  may  be  at  any  time  indebted  to  any  such  copartnership  car-  sued  in  the 

rying  on  business  under  the  provisions  of  this  act,  and  all  proceedings  at  theS-%ablie 

law  or  in  equity  under  any  commission  of  bankruptcy,  and  all  other  pro-  of&cevs. 

ceedings  at  law  or  in  equity,  to  be  commenced  or  instituted  for  or  on  behalf 

of  any  such  copartnership  against  any  person  or  pereous,  bodies  politic  or 

corporate,  or  others,  whether  members  (/)  of  such  copartnership  or  other- 


CO  See  also  l  &  2  Vict.  c.  96. 


■Bj  daimi  or  demands  due  to 
rdatiog  to  the  concerna  of 
kwfdlT  BSj,  from  and  after  tke  paaang  of 
and  proaecoted  in  the  name  of  inj 
aforesaid  for  the  time  beiof  of 
or  petitioner  for  and  on  hehalf 
afl  adaoBS  or  snits,  and  proceedings  at 
or  mstitntBd  bj  an  j  pevaon  or  penout 
whether  memben  (g)  of  anch  eo- 
eopartnership,  shall  and  ImwioUy 
against  any  one  or  more  of 
for  tlie  time  being  of  sndi  eo- 
far  and  on  bdialf  of  sadi  eopartner- 
and  proaecntions  bj  or  oo 
stealing  or  embeialement  of  any 
iwilifs,  or  other  propeily  of  or 
or  for  miy  fnnd,  fotgery,  ciiiuOf  or 
to  injvre  or  defrnnd  aodi  co- 
be  ■■■•  preKmdf  and  earned  on  m 
iminat^  as  aforesaid  for  the 
ifc^  in  all  indietmenta  and  infor- 
by  or  OB  bdialf  of  sodi  copU'tDership 
;  nutwithatsnding  sach  person 
cr  or  members  of  sndi  oopartno- 
to  state  the  money,  goods,  efeets, 
of  sndi'  copartnership,  to  be  tiie 
or  otiicr  property  of  any  one 
for  the  time  belnip  of  such  co- 


',  or  otficT  ollcnoe  com* 

to  injare  or  defrand  any  anch  eopu  tuer ship , 

mm  ctme  n  ta,  notwithatanding 

to  have  been  committed  against  or  with 

of  the  pnblic  olicen  nominated  as 

of  snA  tupmtncuhip ;  and  any  offender  or 

be  law  fail  J  conneted  for  any  sndi  forgery,  frand, 

in  all  otter  allegations,  indietmenta,  infomm- 

of  any  kind  whatsoever,  in  whidi  it  otherwise 

to  ststte  the  names  of  the  persons 

it  sfaaB  and  as^  be  lawfal  and  snfident  to 

OMe  of  tte  pnbfie  ofiecrs  nominated  as  aforeaaid  for 

ne  death,  resignation,  removal, 

;  shall  not  abate  or  prejodioe  any  snch 

imvorasatioB,  prosecatkm,  or  other  proceeding 

by  or  on  behalf  of  sn^  eopartoetship,  but  the 


(r>s< 


l»tyiete.9C 
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ly  1m  coBtimwdf  pronciited,  md  cnried  on  m  the  naaia  of  any 
other  of  the  pnhlie  offioen  of  such  oopaitnenlup  for  the  time  beiog. 

Sect.  10.  And  be  it  firther  enacted,  That  no  person  or  peraons,  or  body  Kol  mora 
or  bodies  politic  or  corporate,  having  or  claiming  to  have  any  demand  opon  a^^^fc^ 
or  against  any  sach  corporation  or  copartnerriup^  shall  bring  mora  than  ^^  reooveiy 
one  adion  or  soit,  in  case  the  merits  shall  have  been  tried  in  sndi  action  mand. 
or  soit,  in  respect  of  snch  demsnd ;  and  the  proceedings  in  any  aodon  or 
suit,  by  or  against  any  one  of  the  pnbUc  tiffioera  nominated  as  aforesaid 
for  the  time  being  of  any  saeh  copartnership,  may  be  pleaded  in  bar  of 
any  other  action  or  actiona,  snit  or  snita,  for  the  same  demand,  by  or 
against  any  other  of  the  public  officers  of  snch  oopartncrahip. 

Sect.  11.  AndbeitfortherenactediThat  all  and  every  decree  or  decrees,  Doon^  of  1^ 
order  or  orders,  made  or  pionomced  in  any  soit  or  proceeding  in  any  ^^  ^ 
oovrt  of  eqoity  against  any  pabKc  officer  of  any  snch  eopartnership  esnry.  against  the 
ing  on  business  under  the  provisiona  of  thia  act,  shall  have  the  like  efiect  £^  io  ^^ 
and  operation  upon  and  against  the  property  and  fonds  of  such  copartner-  ^^  ^ .  |^ 
ship,  and  upon  and  against  the  persons  and  property  of  every  or  any  mem-  eopidrtaci^ 
her  or  members  thereof,  as  if  every  or  any  such  members  of  such  oepait-      ^* 
nership  were  parties  asembers  before  the  court  to  and  in  any  such  suit  or 
proceeding ;  and  that  it  shall  and  may  be  lawful  for  any  court  in  which 
sudi  order  or  decree  shall  have  been  made,  to  cause  such  order  and  decree 
to  be  enforced  against  every  or  any  member  of  such  copartnership,  in  like 
manner  aa  if  every  member  of  such  copartnership  were  parties  before  such 
court  to  and  in  such  salt  or  proceeding,  and  although  all  such  members 
are  not  before  the  court. 

Sect.  12.  And  be  it  forther  enacted,  That  aU  and  every  judgment  and  Jadaments 
judgments,  decree  or  decrees,  which  shall  at  any  time  after  the  passing  of  JSui^cffl!.^ 
thia  act  be  had  or  recovered  or  entered  up  aa  aforesaid,  in  any  action,  suit,  oer  shall 
or  proceedings  in  law  or  equity  against  any  public  officer  of  any  such  co-  against  the 
partnership,  shall  have  the  like  eflScct  and  operation  upon  and  against  the  ^^^rtner- 
propoty  of  such  copartnership,  and  upon  and  against  the  property  of 
every  such  member  thereof  as  aforesaid,  as  if  such  judgment  or  judgments 
had  been  recovered  or  obtained  against  such  copartnership ;  and  that  the 
bankruptcy,  insolvency,  or  stopping  payment  of  any  such  public  officer  for 
the  time  being  of  such  copartnership,  in  his  Individual  character  or  capa- 
city, shaU  not  be  nor  be  construed  to  be  the  bankruptcy,  insolvency,  or 
stopping  payment  of  such  copartnership ;  and  that  such  copartnership  and 
every  member  thereof,  and  the  capital  stock  and  effects  of  such  copartner- 
ship, and  the  effects  of  every  member  of  such  oopartnersfaip,  shall  in  all 
cases,  notwithstanding  the  bankruptcy,  insolvency,  or  stopping  payment  of 
any  such  public  officer,  be  attached  and  attachable,  and  be  in  all  respects 
liable  to  the  lawful  claims  and  demands  of  the  creditor  and  creditors  of 
such  copartnership,  or  of  any  member  or  members  thereof,  as  if  no  snch 
bankruptcy,  insolvency,  or  stopping  payment  of  such  public  officer  of  such 
oopartnerafaip  had  happened  or  taken  place. 
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Execation        Sect  13.  And  be  it  farther  enacted,  That  execntion  vpon  any  judgment 
ment  may     ^^  >°7  action  obtained  against  any  public  officer  for  the  time  being  of  any 
^if^^tan     '^^^  corporation  or  copartnership  carrying  on  the  business  of  banlring 
member  or    under  the  provisions  of  this  act,  whether  as  plaintiff  or  defendant,  may  be 
ner^p.        issued  against  any  member  or  members  for  the  time  being  of  soch  corpo- 
ration or  copartnership ;  and  that  In  case  any  snch  ezecntion  against  uj 
member  or  members  for  the  time  bdng  of  any  such  corporation  or  copart- 
nership shall  be  ineffectnal  for  obtaining  payment  and  satisfiKsdon  of  the 
amount  of  such  judgment,  it  shall  be  lawful  for  the  party  or  parties  so 
having  obtained  judgment  against  such  public  officer  for  the  time  being  to 
issue  execution  against  any  person  or  persons  who  was  or  were  a  member 
or  members  of  such  corporation  or  copartnership  at  the  time  when  the 
contract  or  contracts,  or  engsgement  or  engagements  in  which  such  judg- 
ment may  have  been  obtained  was  or  were  entered  into,  or  became  a 
member  at  any  time  before  such  contracts  or  engagements  were  executed, 
or  was  a  member  at  the  time  of  the  judgment  obtained  :  provided  always, 
that  no  such  execution  as  last  mentioned  shall  be  issued  without  leave  fint 
granted,  on  motion  in  open  court,  by  the  court  in  which  such  judgment 
shall  have  been  obtained,  and  when  motion  shall  be  made  on  notice  to  tbe 
person  or  persons  sought  to  be  charged,  nor  after  the  expiration  of  thm 
years  next  after  any  such  person  or  persons  shall  have  ceased  to  be  a 
member  or  members  of  such  corporation  or  copartnership. 
Officer,  fto..       Sect.  14.  Provided  always,  and  be  it  further  enacted.  That  every  sndi 
cases  indem-  P^^^ic  officer  in  whose  name  any  such  suit  or  action  shall  have  been 


nifled.  menoed,  prosecuted,  or  defended,  and  every  person  or  persons  against 

whom  execution  upon  any  judgment  obtained  or  entered  up  as  aforesaid 

in  any  such  action  shall  be  issued  as  aforesaid,  shall  always  be  reimbursed 

and  fully  indemnified  for  all  loss,  damages,  costs,  and  charges,  without 

deduction,  which  any  such  officer  or  person  may  have  incurred  by  reason 

of  such  execution,  out  of  the  funds  of  such  copartnership,  or  in  fulnre 

thereof,  by  contribution  from  the  other  members  of  such  copartnership,  as 

in  the  ordinary  cases  of  copartnership. 

Qovemor  Sect.  15.  And  to  prevent  any  doubts  that  might  arise  whether  the  said 

wnj  o^e   Sovonor  and  company,  under  and  by  virtue  of  their  charter,  and  tbe 

£1  ^d       '^^"^  ''^  ^^  parliament  which  have  been  made  and  passed  in  relation  to 

may  em*       the  affairs  of  the  said  governor  and  company,  can  lawfully  carry  on  the 

S^nto  to      trade  or  business  of  banking,  otherwise  than  under  the  immediate  order, 

carry  on        management,  and  direction  of  the  court  of  directors  of  the  said  governor 

business  at    and  company ;  be  it  therefore  enacted.  That  it  shall  and  may  be  lawful  for 

Swfiind?      ^®  "^^  governor  and  company  to  authorise  and  empower  any  committee 

or  committees,  agent  or  agents,  to  carry  on  the  trade  and  business  of 

banking,  for  and  on  behalf  of  the  said  governor  and  company,  at  any  place 

or  places  in  that  part  of  the  United  Kingdom  called  England,  and  for  that 

purpose  to  invest  such  committee  or  committees,  agent  or  agents,  with 

such  powers  of  management  and  superintendence,  and  snch  authority  to 
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mppoint  cuhien  and  other  officers  Mad  servants  as  may  be  necessary  or 
conTenient  for  carrying  on  snch  trade  and  business  as  aforesaid ;  and  for 
the  same  purpose  to  issoe  to  each  committee  or  committees,  agent  or 
agents,  cashier  or  cashiers,  or  other  officer  or  officers,  senrant  or  servants, 
cash,  bills  of  exchange,  bank  post  bills,  bank  notes,  promissory  notes,  and 
other  securities  for  payment  of  money :  provided  always,  that  all  snch  acts 
of  the  said  governor  and  company  shall  be  done  and  exercised  in  snch 
manner  as  may  be  appointed  by  any  by-laws,  constitutions,  orders,  rules, 
and  directions  from  time  to  time  hereafter  to  be  made  by  the  general 
court  of  the  said  governor  and  company  in  that  behalf,  such  by-laws  not 
being  repugnant  to  the  laws  of  that  part  of  the  United  Kingdom  called 
England;  and  in  all  cases  where  such  by-laws,  constitutions,  orders, 
rules,  or  directbns  of  the  said  general  court  shall  be  wanting,  in  such 
manner  as  the  governor,  deputy-governor,  and  directors,  or  the  major  part 
of  them  assembled,  whereof  the  said  governor  or  deputy-governor  is  always 
to  be  one,  shall  or  may  direct,  such  directions  not  being  repugnant  to  the 
laws  of  that  part  of  the  United  Kingdom  called  England ;  any  thing  in 
the  said  charter  or  acts  of  parliament,  or  other  law,  usage,  matter,  or 
thing  to  the  contrary  thereof  notwithstanding :  provided  always,  that  in 
any  place  where  the  trade  and  business  of  banking  shall  be  carried  on  for 
and  on  behalf  of  the  said  governor  and  company  of  the  Bank  of  England, 
any  promissory  note  issued  on  their  account  in  such  place  shall  be  made 
payable  in  coin  in  such  place  as  well  as  in  London. 

Sect.  16.  And  be  it  further  enacted.  That  if  any  corporation  or  copart-  Copartner- 
nership  carrying  on  the  trade  or  business  of  bankers  under  the  authority  ^S!vm^ 
of  this  act,  shall  be  desirous  of  issuing  and  re-issuing  notes  in  the  nature  stamp^ 
of  bank  notes,  payable  to  the  bearer  on  demand,  without  the  same  being  giving  bond, 
stamped  as  by  law  is  required,  it  shall  be  lawful  for  them  so  to  do  on 
giving  security  by  bond  to  his  Majesty,  his  heirs  and  successors,  in  which 
bond  two  of  the  directors,  members,  or  partners  of  such  corporation  or 
copartnership  shall  be  the  obligors,  together  with  the  cashier  or  cashiers, 
or  accountant  or  accountants  employed  by  such  corporation  or  copartner- 
ship, as  the  said  commissioners  of  stamps  shall  require :  and  such  bonds 
shall  be  taken  in  such  reasonable  sums  as  the  duties  may  amount  unto 
during  the  period  of  one  year,  with  condition  to  deliver  to  the  said  com- 
missioners of  stamps,  within  fourteen  days  after  the  fifth  of  January,  the 
fifth  day  of  April,  the  fifth  day  of  July,  and  the  tenth  day  of  October  in 
every  year,  whilst  the  present  stamp  duties  shall  remain  in  force,  a  just 
and  true  account,  verified  upon  the  oaths  or  affirmations  of  two  directors, 
members,  or  partners  of  such  corporation  or  copartnership,  and  of  the 
said  cashier  or  cashiers,  accountant  or  accountants,  or  such  of  them  as  the 
said  commissioners  of  stamps  shall  require,  such  oaths  or  affirmations  to 
be  taken  before  any  justice  of  the  peace,  and  which  oaths  or  affirmations 
any  justice  of  the  peace  is  hereby  authorized  and  empowered  to  administer, 
of  the  amount  or  value  of  all  their  promissory  notes  in  circulation  on 
some  given  day  in  every  week,  for  the  space  of  one  quarter  of  a  year  prior 

BB 
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to  the  tguKtm^mf 
U«ethcr  «itb  the 

;  Mid  alM  to  pajar  chk  to  Vc  psd 
of 
tibe  datia  which  «q«U 
■otcuMOM  withm  the  ipMe  of 
Cfcty  one  hudred  poandsy  md  abo  for  the 
ponds  of  the  8Hd  Bfoa^  aMOOt  or  vaiK  af 
onnntrihig  to  the  trae  iatent  aad 
■Me  thereof  Meh  hood  siMtt  be  laid;  aad  it  ^  he  bvM  far  the  aid 
lofizdKtiaw  or  tiaei  nf  mHi^  mi  h  p^MBBft,ni(B 
the  auae  iathe  '•^^r.r^n  to  every  n^ 
be  iei|aired  to  be  iCBewed  froai  tnae  to 

toiae  ihall  be  foriBited,  or  the  party  or  pavtks  to  &e  aaiae,  or  aay  of 
theai,  i^n  dk,  beeoM  faanknpC  or  BWolieBt,  ar  leaie  m  ftrta  beyead 
the  KM. 

Sect.  17.  r>uiided  atwmjSf  and  he  h  fwilhii  iiiailid,Thaf  no  evh  eor- 


f^.td  to       pontkm  or  eopartacnhip  shall  he  obfiged  to  tahe  oat  man  tbaK  fear 
tmkeo«t        K fBrtheianiagofanyptonaoryMites6rBOwy|ia7aUe  totU 


OQ  denund,  allowed  by  lav  to  be  ic4aMed  ia  aD  iar  any  Banbcr 
of  tows  m  pbces  in  Kagiand ;  aod  m  emt  say  nch  eorpoeatioa  or  eo- 
partBcnhip  ihaU  iarae  soi^  proauaaory  aotei  m  ■ftai'Mid,  by 
at  More  than  fbv  different  tows  or  places  i 
after  tskiag  oat  three  Artiaet  'W*—  6r  three  of  lach  towM  or 
oorpocatioB  or  eopartaenhqi  shall  be  catitled  to  hate  sH  the 
of  aach  towasorfdaeesinHadfd  ia  a  foarth  Ikiaec. 
Itrm,  Sect.  18»  AaJ  be  it  farther  eaacted^  That  if  say  each  oapotatiuu  or  co- 
^^^^^^^^  paetBership  exoeefiag  the  aaaaber  of  six  perams  ia  KagJamt  shall  begin 
m<  r-j  tieoti    ^  ^sae  say  bOls  or  aotcs,  or  to  bomnr,  o«e«  or  take  ap  aay 

laHsor  aatesv  aithoat  hanng  caawd  sach  aecoawt  or 

to  be  Bade  oat  aad  delivered  ta  the  sMaaer  and 

bv  this  aet»  or  shall  auk  ft  aroaut  to  eaare  sach  aeeoant  or  rctare  to  be 

)(Klr  sad  every  yevy  betvcea  the  d^s  or  tisMS  hereoibciDre 

§gf  that  pMpoaey  lach  eorporatiOB  or  copartaefahqi  so  offBidnig 

ri^ff  fir  ^ch  aad  every  aoek  they  ahall  m  aeglect  to  aiake  each  aocooat 

itt»9      aai  leOKB*  tadat  the  nam  af  ivc  handred  poaads ;  sad  if  aay  secretsry 

i^l^^*^"^    orochMofcMof  SMh  atopoestiDa  or  eepartaefship  Asll  sMke  oat  or 

nuaM.         ^-  ^  Wn  Meoani  or  letsiB,  or  aay  aceoaat  or  letara  vhidi  shall  not 

«^  sat fxth  dl  tihr  sevoral f— '"■*-■  by  this  act  imaiied  to  be  eon- 

tHBid  or  isaattod  ia  anih  aecaaai  or  retara,  the  eorporatioa  or  eopaitocr- 

9^  to  ahnrh  aach  stiietoti  ar  other  ofieer  »  oftnding  shall  beloog 

^^t  fir  eaary  aaeh  ndhaen  tagfat  the  som  e£  five  haadicd  poands,  sod 

A*  ^at  laiiaiarT  or  ochar  ofteer  so  ofcadiaK  ahall  abo  for  every  snch 

F^»j*i    ,^i^a^  itw^Mfc  the  aaMo£oa»ehnadkadpaaads;  sad  if  any  sach  secretsry 

oaft  or  aMsaar  ear  aaeh  aeeoant  or  return  S9 
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•foreaaid  shall  kmnria^  and  wUlnUy  make  a  fMae  oath  of  or  ooncenuDg 

any  of  the  mattera  to  bo  thoidn  specified  and  set  forth,  ereiy  sach  sea«- 

taiy  or  other  officer  so  offending,  and  being  thereof  lawlbUy  oonncfced, 

shall  be  subject  and  liable  to  such  pains  and  penalties  aa  by  any  law  now 

in  force  persons  convicted  of  wilful  and  oormpt  peijary  are  subject  and 

liable  to. 

Sect.  19.  And  be  it  further  enacted,  That  if  any  such  corporation  or  Penalty  on 

copartnership  exceeding  the  number  of  six  persons,  so  carrying  on  the  ^R,  for ^'^ 

trade  or  business  of  bankers  as  aforesaid,  shall,  either  by  but  member  of  ^^"^^f  ^'^ 

'       '  payable  on 

or  person  belonging  to  any  such  corporation  or  copartnership,  or  by  any  demand; 
agent  or  agents,  or  any  other  person  or  persons  on  behalf  of  any  such 
oorporation  or  copartnership,  issue  or  re-issue  in  London,  or  at  any  place 
or  places  not  exceeding  the  distance  of  sixty- five  miles  from  London,  any 
bill  or  note  of  such  corporation  or  copartnership  which  shall  be  payable  on 
demand ;   or  shall  draw  upon  any  partner  or  agent,  or  other  person  or  uT.J^?^"' 
persons  who  may  be  resident  in  London,  or  at  any  place  or  places  not  change  pay- 
exceeding  the  distance  of  sixty-fi?e  miles  from  London,  any  bill  of  mandOT  for 
exchange  which  shall  be  payable  on  demand,  or  which  shall  be  for  a  less  ^^^  than 
amount  than  fifty  pounds ;   or  if  any  such  oorporation  or  eopartnership      j* 
exceeding  the  number  of  six  persons,  so  carrying  on  the  trade  or  business  ing  money 
of  bankers  in  England  as  aforesaid,  or  any  member,  agent  or  agents  of  except^ 
any  such  corporation  or  copartnership,  shall  borrow,  owe,  or  take  up  in  ^^TfjP  1"^ 
London,  or  at  any  place  or  places  not  exceeding  the  distance  of  sixty-five 
miles  from  London,  any  sum  or  sums  of  money  on  any  bill  or  promissory 
note  of  any  such  oorporation  or  copartnership  payable  on  demand,  or  at 
any  less  time  than  six  months  from  the  borrowing  thereof,  or  shall  make 
or  issue  any  bill  or  bills  of  exchange  or  promissory  note  or  notes  of  such 
corporation  or  copartnership  contrary  to  the  provisions  of  the  said  recited 
act  of  the  thirty-ninth  and  fortieth  years  of  King  George  the  Third,  save 
as  provided  by  this  act,  such  corporation  or  copartnership  so  offending,  or 
on  whose  account  or  behalf  any  such  offence  es  aforesaid  shall  be  com- 
mitted, shall  for  every  such  offence  forfeit  the  sum  of  fifty  pounds. 

Sect.  20.  Provided  also,  and  be  it  further  enacted.  That  nothing  in  this  Not  to  allM 
act  contained  shall  extend  or  be  construed  to  extend  to  prejudice,  alter  or  of  Bank  of 
affect  any  of  the  rights,  powers,  or  privileges  of  the  said  governor  and  England, 
company  of  the  Bank  of  England ;  except  as  the  said  exclusive  privilege  of  herem 
the  said  governor  and  company  is  by  this  act  specially  altered  and  varied.  ^^^^^ 

Sect.  21.  And  be  it  further  enacted,  that  all  pecuniary  penalties  and  penaitiea 
forfeitures  imposed  by  this  act  shall  and  may  be  sued  for  and  recovered  in  '^^I!!^^'^ 
his  Majesty's  Court  of  Exchequer  at  Westminster,  in  the  same  manner  as 
penalties  incurred  under  any  act  or  acts  relating  to  stamp  duties  may  be 
sued  for  and  recovered  in  such  court. 

Sect.  22.   And  be  it  further  enacted.  That  this  act  may  be  altered.  Act  may  be 
amended,  or  repealed  by  any  act  or  acts  to  be  passed  in  this  present  ses-  ^^^'^' 
sion  of  parliament.' 

rr2 
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APPENDIX. 

ScHZDX7LE8  referred  to  by  this  Act. 


SCHEDULE  (A). 

RETURN  or  Aooount  to  be  entered  at  the  Stamp  Office  in  London,  in 
pnrsnanoe  of  an  Act  passed  in  the  Serenth  Tear  of  the  Reign  of 
King  George  the  Fourth,  intituled  [here  huert  the  iilie  qftkU  ccf]. 
eii. 

Finn  or  name  of  the  banking  oorporation  or  copartnership,  vU,  [aet  f6rih 
the  firm  or  iiMie]. 

Names  and  places  of  abode  of  all  the  partners  concerned  or  engaged  in 
such  corporation  or  copartnership,  viz.  [eet  forth  oil  the  mamuo  mmd 
placet  qfabode"]. 

Names  and  places  of  the  bank  or  banks  established  by  snch  oorporatian  or 
copartnership,  viz.  [$et  forth  all  the  namee  and  placet']. 

Names  and  descriptions  of  the  public  officers  of  the  said  banking  corpora- 
tion  or  copartnership,  viz,  ^tet  forth  all  the  namee  and  deeertptiomal. 

Names  of  the  several  towns  and  places  where  the  bills  or  notes  of  the  said 
banking  corporation  or  copartnership  are  to  be  issued  bj  the  said  eor- 
porstion  or  copartnership,  or  their  agent  or  agents,  viz,  [eet  forth  ike 
namee  qfall  the  towne  andplaeee"], 

A,  B.  of  secretary  [or  other  effieer^  deeerHm§  the 

ofiee^  of  the  above  corporation  or  copartnership,  maketh  oath  and 
saith,  that  the  above  doth  contain  the  name,  style,  and  firm  of  the 
above  corporation  or  copartnership,  and  the  names  and  places  of  the 
abode  of  the  several  members  thereof,  and  of  the  banks  established 
by  the  said  corporation  or  copartnership,  and  the  names,  titles,  and 
descriptions  of  the  public  officers  of  the  said  corporation  or  copart- 
nership, and  the  names  of  the  towns  and  places  where  the  notes  of 
the  said  corporation  or  copartnership  are  to  be  issued,  as  the  same 
respectively  appear  in  the  books  of  the  said  corporation  or  copart- 
nership, and  to  the  best  of  the  information,  knowledge,  and  belief  of 
this  deponent. 

Sworn  before  me,  the  day  of  ,  at 

in  the  county  of  ,     C,  D.  Justioe  of  the  Feaee  ia 

and  for  tbe  said  county. 


SCHEDULE  (B). 

RETURN  or  Account  to  be  entered  at  the  Stamp  Office  in  London,  on 
behalf  of  [name  the  corporation  or  eopartnerehip],  in  pnrsnanee  of 
an  Act  passed  in  the  Seventh  Year  of  the  Reign  of  King  Geotge  the 
Fourth,  intituled  [irnert  the  title  ifthie  aet],  viz. 

Names  of  any  and  every  new  or  additional  public  officer  of  the  said  cor- 
poration or  copartnership ;  viz. 
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A,  B.  in  the  room  of  (7.  D.  deceased  or  remoyed  [om  the  eate  may 
he\  [iet  forth  every  name'], 

Kamei  of  any  and  every  person  who  may  have  ceased  to  be  a  member  of 
sach  corporation  or  copartnership,  nil.  [tet  forth  every  name,"] 

Names  of  any  and  every  person  who  may  have  become  a  new  member  of 
such  corporation  or  copartnership  [tet forth  every  name"]. 

Names  of  any  additional  towns  or  places  where  bills  or  notes  are  to  be 
issoed,  and  where  the  same  are  to  be  made  payable. 

A.  B.  of  secretary  [or  other  qficer]  of  the  above- 

named  corporation  or  copartnership!  maketh  oath  and  saith,  that  the 
above  doth  contain  the  name  and  place  of  abode  of  any  and  every 
person  who  hath  become  or  been  appointed  a  pnbiic  officer  of  the 
above  corporation  or  copartnership,  and  also  the  name  and  place  of 
abode  of  any  and  every  person  who  hath  ceased  to  be  a  member  of 
the  said  corporation  or  copartnership,  and  of  any  and  every  person 
who  hath  become  a  member  of  the  said  copartnership  since  the  regis- 
try of  the  said  corporation  or  copartnership  on  the  day 
of  last,  as  the  same  respectively  appear  on  the  books  of 
the  said  corporation  or  copartnership,  and  to  the  best  of  the  informa- 
tion, knowledge,  and  belief  of  this  deponent. 

Sworn  before  me,  the  day  of  ,  at 

in  the  coonty  of  .     C.  D.  Justice  of  the  Peace  in 

and  for  the  said  county. 


7  &  8  Geo.  IV.  c.  15. 


An  Act  for  declaring  the  Law  in  reUUion  to  BUU  qf  Bxekange  and 
PrcmUsory  Notes  becoming  payable  on  Good  Friday  or  Christmas 
Day.  [1 2M  April,  1 827 .] 

Whskeas  an  act  was  passed  in  the  thirty-ninth  and  fortieth  years  of  the  j|g  |^  ^q  q^ 

reign  of  his  late  Msjesty  King  George  the  Third,  intituled.  An  Act  for  UI.  o.  4S. 

the  bettor  observance  of  Good  Friday,  in  certain  cases  therein  mentioned, 

and  it  was  thereby  enacted.  That  where  bills  of  exchange  and  promissory 

notes  became  due  and  payable  on  Good  Friday,  the  same  should,  from  and 

after  the  first  day  of  June  then  next  ensuing,  be  payable  on  the  day  before 

Good  Friday,  and  that  the  holder  or  holders  of  such  bills  of  exchange  or 

promissory  notes  might  note  and  protest  the  same  for  non-payment  on  the 

day  preceding  Good  Friday,  in  like  manner  as  if  the  same  had  fallen  due 

and  become  payable  on  the  day  preceding  Good  Friday,  and  that  such 

noting  and  protest  should  have  the  same  effect  and  operation  at  law  as  if 

such  biUs  and  promissory  notes  had  fallen  due  and  become  payable  on  the 
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day  preceding  Good  Friday  in  the  lame  mannar  aa  waa  vioal  in  eawi  of 
bUlfl  of  exchange  and  promiaaory  notes  coming  dne  on  the  day  before  any 
Lord's  Day,  commonly  called  Sunday,  and  before  the  feaat  of  the  Natifity, 
or  birth-day  of  our  Lord,  commonly  called  Christmas  Day ;  and  whenu 
notwithstanding  the  said  recited  act,  and  notwithstanding  the  general  cds- 
tom  of  merchants,  doubts  have  arisen  whether  notice  of  the  dishonour  of 
bills  of  exchange  and  promissory  notes  falling  doe  on  any  Good  Friday  or 
on  any  Christmas  Day  should  not  be  given  on  such  Good  Friday  or  Christ- 
mas Day  respectively,  and  whether  in  cases  where  bills  of  exchange  and 
promissory  notes  fall  due  on  the  day  preceding  any  Good  Friday  or  Christ- 
mas Day,  notice  of  the  dishonour  thereof  should  not  be  given  on  the  Good 
Friday  or  the  Christmas  Day  next  alter  the  same  bills  of  exchange  sod 
promissory  notes  so  fall  due,  and  it  is  expedient  that  such  doubts  shoold 

Where  bills  be  removed :  Be  it  therefore  declared  and  enacted,  by  the  King's  most  ex- 
of  cxcti&D  ire  *  *i» 

becoming      cellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritosl 

day  Dre>  ''^^  temporal,  and  commons,  in  this  present  parliament  assembled,  and  by 

cedine  the  authority  of  the  same.  That  from  and  immediately  after  the  tenth  day 

day  or    '  of  April,  one  thousand  eight  hundred  and  twenty-seven,  in  all  cases  where 

Dar'^ar^  bills  of  exchange  or  promissory  notes  shall  be  payable  either  under  or  by 

dishonour-     virtue  of  the  said  recited  act  or  otherwise,  on  the  day  preceding  any  Good 

ed  Dotice 

thereof  may  Friday  or  on  the  day  preceding  any  Christmas  Day,  it  shall  not  be  neces- 

be  given  on   g^^y  (qj,  ^f^^  holder  or  holders  of  such  bllb  of  exchange  or  promissory 

after  such      notes  to  give  notice  of  the  dishonour  thereof  until  the  day  next  after  such 

day.  &o.  '      Good  Friday  or  Christmas  Day,  and  that  whenever  Christmas  Day  shall 

fall  on  a  Monday  it  shall  not  be  necessary  for  the  holder  or  holders  of  sach 

bills  of  exchange  or  promissory  notes  as  shall  be  payable  on  the  preoediDg 

Saturday,  to  give  notice  of  the  dishonour  thereof  until  the  Tuesday  next 

after  such  Christmas  Day,  and  that  every  such  notice  given  aa  aforesaid 

shall  be  valid  and  effectual  to  all  intents  and  purposes. 

Bills  of  ex-        Sect.  2.  And  whereas  similar  doubts  have  existed  with  reniect  to  bills  of 

change  be-  ' 

coming  due   exchange  and  promissory  notes  falling  due  upon  days  appointed  by  his 

thanks-^'^      Majesty's  proclamation  for  solemn  fasts  or  days  of  thanksgiving,  or  upon 

giving  days,  the  day  next  preceding  such  days  respectively,  and  it  is  expedient  thst 

able  on  the    such  doubts  should  be  removed,  be  it  therefore  further  declared  sad 

preceding      enacted,  That  from  and  after  the  said  tenth  day  of  April,  one  thoossad 

such  fast  or  eight  hundred  and  twenty-seven,  in  all  cases  where  bills  of  excfaango  or 

giving  day.    promissory  notes  shall  become  due  and  payable  on  any  day  appointed  by 

his  Majesty's  proclamation  for  a  day  of  solemn  fast  or  day  of  thaaks- 

giving,  the  same  shall  be  payable  on  the  day  next  preceding  soch  day  of 

fast  or  day  of  thanksgiving,  and  in  case  of  non-payment  may  be  noted  end 

protested  on  such  preceding  day,  and  that  as  well  in  such  cases  as  in  the 

case  of  bills  of  exchange  and  promissory  notes  becoming  due  and  pajable 

on  the  day  preceding  any  such  day  of  fast  or  day  of  thanksgiving,  it  shall 

not  be  necessary  for  the  holder  or  holders  of  such  bills  of  exchange  snd 

promissory  notes  to  give  notice  of  the  ^honour  thereof  nntil  the  day  next 

after  such  day  of  fast  or  day  of  thanksgiving,  and  that  whensoever  sach 
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day  of  ftst  or  day  of  thankagiTing  shall  be  appointed  on  a  Monday,  it 
shall  not  be  necessary  for  the  holder  or  holders  of  snch  bills  of  exchange 
or  promissory  notes  as  shall  be  payable  on  the  preceding  Saturday  to  give 
notice  of  the  dishonour  thereof  until  the  Tuesday  next  after  such  day  of 
fast  or  day  of  thanksgiving  respectlTely,  and  that  every  such  notice  so 
given  as  aforesaid  shall  be  valid  and.  effectual  to  all  intents  and  purposes. 

Sect  3.  And  be  it  further  enacted,  That  from  and  after  the  said  tenth  day  Good  Frl. 
of  April,  one  thousand  eight  hundred  and  twenty-seven,  Good  Friday  and  mas  Day, 
Christmas  Day,  and  every  such  day  of  fast  or  thanksgiving  so  appointed  ^l^^^iu^ 
by  his  Majesty,  is  and  shall  for  all  other  purposes  whatever  as  regards  of  exchang^ 
biUfl  of  exchange  and  promissory  notes,  be  treated  and  considered  as  the  as  the 
Lord's  day,  commonly  called  Sunday.  ^-**^'"  ^*y- 

Sect.  4.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  Act  not  to 
this  Act  contained,  shall  extend,  or  be  construed  to  extend,  to  that  part  Scotland. 
of  the  United  Kingdom  called  Scotland. 


2  &  3  Will.  IV.  q.  98. 


An  Act  for  regulating  the  Protesting  for  Non-payment  of  BUis  of 
Bxchange,  drawn  payable  at  a  place  not  being  the  place  of  the 
Reeidence  of  the  Drawee  or  Drawees  of  the  same. 

[9th  August,  1632.] 

Webkbas  doubts  having  arisen  as  to  the  place  in  whioh  it  is.ieqnisite  to  Bills  of  ex- 
protest  for  non-payment  bills  of  exchange,  which  on  the  presentment  for  p'^f  J  ^* 

acceptance  to  the  drawee  or  drawees  shall  not  have  been  accepted,  such  oe  paid  in 

any  place 
bills  of  exchange  being  made  payable  at  a  place  other  than  the  place  men-  other  than 

tinned  therein  to  be  the  residence  of  the  drawee  or  drawees  thereof,  and  it  ^^^^If  «].^ 
is  expedient  to  remove  snch  doubts,  be  it  thorefof^  enacted  by  the  King's  drawee,  if 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  ed  on  pro- 
spiritual  and  temporal,  and  commons  in  this  present  parliament  assem-  ma^'be^Vo- 
bled,  and  by  the  authority  of  the  same.  That  from  and  after  the  passing  tested  in 
of  this  Act  all  bills  of  exchange  wherein  the  drawer  or  drawers  thereof  anless  *^ 
shall  have  expressed  that  such  bills  of  exchange  are  to  be  payable  in  any  ^?^^u 
place  other  than  the  place  by  him  or  them  therein  mentioned  to  be  the  holder, 
residence  of  the  drawee  or  drawees  thereof,  and  which  shall  not  on  the 
presentment  for  acceptance  thereof  be  accepted,  shall  or  may  be  without 
further  presentment  to  the  drawee  or  drawees  protested  for  non-payment 
in  the  place  in  which  such  bills  of  exchange  shall  have  been  by  the 
drawer  or  drawers  expressed  to  be  payable,  unless  the  amount  owing  upon 
such  biUs  of  exchange  shall  have  been  paid  to  the  holder  or  holders 
thereof  on  the  day  on  which  such  bills  of  exchange  would  have  become 
payable  had  the  same  been  duly  accepted. 
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6  &  7  Will.  IV.  c.  58. 

An  Act  /or  declaring  the  Lam  as  to  the  Day  on  which  it  is  rsqwuiU 
to  present  for  Payment  to  the  Acceptors  or  Acceptor  supn-protest 
for  honour,  or  to  the  Rtferees  or  Rtferee  in  case  qfueed,  BiUs  qf 
Exchange  which  had  been  dishonawred.  [iZth  August,  1836.] 

Whsrkab  billi  of  exchange  are  oocanonaUy  eooepted  supra-protesi  for 
honour,  or  haTe  a  reference  thereon  in  caae  of  need,  and  whereas  donto 
have  ariaen  when  billa  have  been  protested  for  want  of  payment  as  to  the 
day  on  which  it  is  requisite  that  they  should  be  presented  for  payment  to 
the  aoceptors  or  acceptor  for  honour,  or  to  the  referees  or  referee,  and  it 
is  expedient  that  such  doubts  should  be  remored,  be  it  therefore  declared 
and  enacted  by  the  King's  most  excellent  Kajesty,  by  and  wiUi  the 
consent  and  ad?ice  of  the  lords  spiritual  and  temporal,  and  commons  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same. 
Bills  of  ex-    That  it  shall  not  be  necessary  to  present  such  bills  of  exchange  to  snch 
not  M  pre-    acceptors  or  acceptor  for  honour,  or  to  such  referees  or  referee  until  the 
2p^for^y^<>"«'^«*^  day  on  which  such  bills  of  exchange  shaU  become  due, 
honour,  or     and  that  if  the  place  of  address  on  such  bill  of  exchange  of  such  aocepton 
the  day  Vol-  o'  acceptor  for  honour,  or  of  such  referees  or  referee  shall  be  in  any  city, 
day  on  ^^     town,  or  place,  other  than  in  the  dty,  town,  or  place  where  such  bill 
which  they    shall  be  therein  made  payable,  then  it  shall  not  be  necessary  to  forward 
such  bill  of  exchange  for  presentment  for  payment  to  such  acoeptorB  or 
acceptor  for  honour,  or  referees  or  referee,  until  the  day  following  the  day 
on  which  such  bill  of  exchange  shall  become  due. 
If  the  fol-  Sect.  2.  And  be  it  further  enacted  and  declared  That  if  the  day  foUov. 

iM  a  Sunday,  uig  the  day  on  which  such  bill  of  exchange  shall  become  due  shall  happen 
the  (Uy^fol?  to  be  a  Sunday,  Good  Friday,  or  Christmas  Day,  or  a  day  appointed  bj 
lowing  rach  his  Majesty's  proclamation  for  solemn  fast  or  of  thanksgiving,  then  it 
^"^    y*     *  shall  not  be  necessary  that  such  bill  of  exchange  shall  be  presented  for 
payment,  or  be  forwarded  for  such  presentment  for  payment  to  such 
aoceptors  or  acceptor  for  honour,  or  referees  or  referee,  until  the  day  fol- 
lowing  such  Sunday,  Good  Friday,  Christmas  Day,  or  solemn  fest,  or  day 
of  thanksgiving. 


TABLE  OF  PRINCIPAL   MATTERS. 


ACCEPTANCE,  what  it  is,  174. 

neoesMry  od  notes  payable  a  limited  time  after  sight,  173. 
bill  direeting  payment  without,  good,  587. 
by  whom  it  may  be  made,  174.  179. 
by  one  of  several  partners,  effect  of,  181. 

drawees,  not  partners,  effect  of,  58.  181. 
drawee  described  as  serrant,  181. 
at  what  time,  178. 

before  the  bUl  is  drawn,  176,  177,  178.  182.  186.  188. 

or  afterwards,  176,  177,  178. 

after  the  bill  is  payable,  effect  of,  183. 

within  twenty-fonr  hoars  after  leaving  bill,  228. 
on  bills  after  sight,  at  what  time  it  shall  be  considered  as  made,  184. 
verbal,  176, 177.  191,  192. 
written,  176,  177.  184  to  191. 

on  the  bill,  176,  177.  184,  185, 186. 

or  elsewhere,  184.  186.  191. 

form  of,  184  to  186. 
for  the  honour  of  a  party  and  n^a  protest,  what,  178,  179.  181. 

by  whom,  179. 

form  of  naming  the  acceptor,  186. 

effect  of,  179,  180. 

after  protest  for  better  security,  181. 
second,  after  general  acceptance  by  drawee,  179. 
as  a  guarantee,  179,  180. 
general,  174.  200,201. 
absolute,  177.  197. 
conditional,  177,  178. 

what  is,  196  to  201, 

becomes  absolute  on  performance  of  condition,  198,  199. 

care  requisite  in  framing,  198. 
to  pay  at  a  particular  place,  200,  201. 
according  to  the  tenor  of  the  bill,  177, 178. 
varying  from  it,  177,  178. 

effect  of,  199,  200. 
by  a  promise  to  accept,  186  to  192. 
by  detention  of  the  bill,  193  to  196. 

or  destruction,  194. 
what  the  holder  is  entitled  to  eipect,  and  ought  to  insist  upon,  202. 
rejection  of,  what  is,  202,  203. 
alteration  of,  121.  203,  204. 
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revoeitioQ  or  ctncidlttion  of,  204  to  206. 

bow  wiived.  207  to  212. 

Sadkarged  by  iBdnlgence  to  other  putiet,  210,  211,  212. 

what  to  be  stated  in  pleading,  392. 

bow,  wben  payable  at  a  particular  place,  399,  400. 
vbal  an  acoeptanoe  ii  eridenee  of,  363,  364. 
vbat  it  adniti,  462  to  467. 
croas  ncecptanoea,  see  Commier  Aee«pimmee9,  CbmrideratUmf  and  Ramedif* 

ACCEPTOR,  bu  nndcrtabing,  174. 

bov  ^icbarged,  207  to  212.     See  Aeeowumodaiiom. 

to  vbnt  eitEBt  liable,  210.  and  aee  212,  note  (116),  355,  356. 

ACCOXHODATION,  paitaaa,  wbo  are,  425,  426. 

are  in  tbe  nature  of  soretica,  426. 
taking  np  bill,  alter  bankraptcy  of  peraoo  ac- 
oonunodated,  ntay  prore  nnder  6  Geo.  4.  c. 
16.  t.  52.,  424. 427.  428. 
bnt  Gunot  ane  ont  a  fiat,  428,  429. 
adBbt,436. 

witbovt  apedfte  cx^aage,  conaeqaenoes  of, 
436  to  440. 

of  wm  ac*M!ytnd  bill  aaay  me  aooepfcor,  attbongfa  botb  becaiLC 
Maaodadon  of  drewer,  439. 

bin  diabottonred  by  accoaiaaodation  aeoeptor,  eannot 
aoosptar,  440. 
to  draw  taill  diacbaraa  ncooBModation  aoeeptor, 
210k  211,338  to  345. 

bctber  n  reknae  to  poyoe  diKbaigea  an  nooonBodatioa  maker,  342, 
343. 

Moqptar  tor  afieoaaMadntiQB  of  drawer  will  not  diacbarge 

ndttfvnf  fwt  Baker's  aeooaaMdation,  entitled  to  notice,  altboagh 

new  tbe  saker  was  inselgent,  or  bad  reaaon  to  expect  the  note 

i\A  not  be  pmd,  303  to  306. 

b«i  MS.  if  br  take  from  maker  electa  to  answer  tbe  note,  306. 

If  a  bjll  br  drawn  fer  nceomodatioa  of  aeceptor,  notice  of  disbonoor 

gnien  to  AanM.  295,  296. 

tbi^irb  dn««r  bad  no  cleots  in  tbe  banda  of  acceptor,  295.  302, 

3ILV 
an.  tf  H  be  4mvn  and  ainfttij  far  acooaaaM^dation  of  ptyee  or  in- 


t  \mt  atwywd  f w  aMaMwndiTiwa  of  drawer,  notice  of  fisbonow  need 
»K  br  $m«  to  drawer,  252. 

of  m:;,  ^rawa  payable  aft  die  dnwcr'a  boaae,  primifmeu  an 


^  a  puaun  wbo  has  efcets  of  drewer  in  bia  bands 

f4^  Ml. 
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ACCOMMODATION— CMlteMJ. 

creditor  holding  bill  as  secarity  for  debt  of  leM  amoiint,  may  prove  fall 
•mount  of  bill  against  even  an  accommodation  acceptor,  450. 

holder  for  valne  of  accommodation  paper  may  ane  on  it,  though  taken 
with  notice,  or  after  maturity,  162.  510. 

when  accommodation  a  defence,  how  pleaded,  556,  557. 

ACCOUNT  to  be  rendered  to  stamp  office,  by  banking  partnerships  of  mora 
than  six,  72. 

ACCOUNT  STATED,  bill  or  note,  when  evidence  of,  366. 

ACTION,  what  maybe  brought  in  respect  of  bill  or  note,  see  lUmed^. 
of  assumpsit,  usual  form,  358. 

will  lie  against  corporation,  358,  359. 
of  debt,  when  maintainable,  359,  360. 

when  not,  360,  361. 
for  the  consideration,  when  and  what  maintainable,  367  to  380. 
successive  actions,  when  maintainable,  361. 

ADDITION  of  new  party  to  a  bill  or  note,  consequencet  of,  57. 

ADMISSION,  of  prior,  when  evidence  against  subsequent  holder,  484,  485. 
532. 
of  signature,  when  proof  thereof,  483  to  485,  487. 

AFFECTION,  not  a  good  consideration  for  bill  or  note,  512. 

AGENT,  bills  or  notes  by,  79  to  83. 
indorsement  by,  79  to  83.  157. 
acceptance  by,  81 ,  82.  181,  182. 
signature  by,  38,  39.  79  to  83. 
transfer  by«  in  fraud  of  principal,  140  to  142. 
guarantee  by,  373. 
his  authority  to  sign  bills  and  notes,  what  suffieient,  38.  487,  488. 

how  proved,  488. 
neglect  by,  consequences  of,  289. 

AGREEMENT,  parol,  at  time  of  passing  the  bill  or  note,  effect  of,  307,  494 
to  497.  499. 
after  passing  the  bill  or  note,  212.  497. 

ALIENS,  biUs  or  notes  by  or  to,  84,  85. 

ALTERATION  of  a  bill  or  note,  ite  effect,  118  to  126.  203. 

with  reference  to  the  stamp,  118  to  121. 124. 

obligation  of  the  parties,  124. 
where  alteration  apparent  on  £ice  of  the  instrument,  it  ia  for  holder  to 

prove  that  it  is  still  available,  124,  125,  126. 
must  be  specially  pleaded,  and  how,  545.  555. 
unless  bill  or  note  declared  on  in  altered  form,  545, 546. 
or  new  stamp  necessary,  545.  555. 

AMENDMENT  of  variances  in  actions,  388.  390.  402. 

in  indictments,  594. 
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APPRENTICE  fee,  bill  or  note  givcB  or  traasfemd  for,  506.  509. 

ATTESTATION  of  ndking  biU  or  Bote,  wbcfe  aeccttary,  13  to  15. 
eonaeqiieace  of,  40. 
of  aa  indorMBOit,  where  neceaeiT.  40.  130. 


AUTHORITT  to  eiga  beak  noica,  38,  39. 

otbcr  biUa  or  nole^  proof  of,  488. 

«K  OF  ENGLAND  NOTES  do  not  roqeire  staape,  94. 


BANK  OP  SCOTLAND  kai  power  to  iaew  BoCea,  68. 
00  baa  the  Rojal  Baak  of  Seotkad,  79. 

wbal  BOtei  of,  and  of  tbe  Royal  Baak  of  Seodaad,  reqaire  do  ataap, 
94,95. 

BANKER,  tioMfcr  or  pledge  by,  of  bOla,  &e.  depoaifed,  140,  141,  142. 
by,  of  dbbooov  of  bills  or  aotea,  273,  274. 
Bible  by  wUMoma^  AoA  drawn  on  biai,  195. 
ipl  froai  rtaaip  daty,  9€. 
of,  ^er  dne,  165,  166. 
to  wbal  aaonnt  be  a^y  iane  notca,  77. 

on  aostamped  paper,  95. 
by.  232  to  238. 

r  Mtoi  in  banda  of,  at  tbe  tiaM  of  bis  bankniplcy,  bdoog  to 
wbn  pad  tbcB  in,  and  wbcn  tbey  bebmg  to  tbe  assignees, 
1>1  to  15X. 

on  btOi  or  Mtoa  of  cnatomer  does  not  looe  it  by  defiiering 
wben  daa.  to  obtain  poyiMnt,  150, 151. 

biHa  boMBO  4aa  tba  bskara  is  in  &fonr  of  castomcr;  yet,  if  bills 
eoBOnnn  ib  banbci^a  banAi  natil  tbe  baknee  tarna  in  bis  Civonr,  be 
wdL  kdU  «s  aa  bM  teasr  i%bt.  16L 

iLlLXXSXSwte  dbi  Mt  was  tbdr  bilk  or  notea  on  May  6tb,  1844,  pn>. 

btbitow  isaaa  idkvweawi  ■saaag  tbcai,  1 7. 
m  df  ^kr  Utot  4qr  ibcr  dkcnntiMt  tba  issiK,  77. 

«r  nntoi  on  tb^  day,  rertikted  in  kane,  77. 

£  man  tkaa  an,  tbeir  power  of  iasniBg  bilk  or 
31.  4"»to7(. 

wb«b  tkty  — t  innfiw.  if  tbey  iawa  bilk  or  notea,  71. 
^wbatbbanbs  of  ■are  tikan  six  ■fhrn,  eatablisbed  on  or 
May  <>b.>  l»H>nMnnnftiw,  75,  76. 
by.  «  mMnal.  rJw  r4> 


laXKRCfT.  1^  «r  Mtoa  to  or  by,  SI,  55. 
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bill  or  note  made  payable  to  uneertificated  bankrupti  wbo  may  rae  thereon, 

54,  55. 

payable  to  order  of,  acceptor  eitopped  to  dUpute  power  to  indorse,  54, 

55.  465. 

transfer,  by  whom  to  be  made  in  ease  of  bankruptcy  of  person  entitled  in 

bis  own  right,  144,  145. 

as  trustee,  147. 
person  under  obligation  to  transfer,  146. 
person  not  entitled  to  demand  payment ;  as  payee  of  a  bill 
accepted  for  his  own  accommodation,  148,  149. 
payment  by  or  to,  see  Payment. 

BANKRUPTCY,  of  drawee  or  maker,  no  excuse  for  not  presenting  or  giving 
notice,  246. 
fiat  of,  when  supported  by  bill  or  note,  420  to  423.  428, 429.  435. 

proof  under,  see  Remedy, 
of  plaintiff,  how  pleaded,  546. 
of  defendant,  how  pleaded,  553. 
abandoning  a  fiat  of,  an  illegal  consideration,  516. 

so  signing,  consenting,  or  forbearing  opposition  to  certificate  in,  516. 
defence  of,  how  pleaded,  543,  561. 

BILLS  and  NOTES,  definition  of,  1. 
resemblance,  3. 

what  words  necessary  to  make  them,  3  to  9. 
no  particular  words  necessary,  3,  4. 
but  mere  acknowledgment  not  sufficient,  5,  6. 
though  no  drawee  be  named,  when  a  bill,  7.  587. 
order  addressed  to  maker,  a  note,  8. 
doubtful  instrument  may  be  described  as  either,  8,  9. 
must  be  in  writing,  but  such  writing  need  not  be  with  ink,  9. 
must  be  for  the  payment  of  money  only,  10. 
in  specie,  10. 
for  a  specific  sum,  11. 
to  what  amount,  13  to  15. 
for  sum  under  20«.  foid,  13. 

for  sum  abo?e  20«.  and  under  5/.  formalities  required,  13  to  15. 
such  payment  must  purport  to  be  certain,  15,  16. 
certainty,  what  sufficient,  what  not,  15  to  24. 

of  payee,  32. 
date,  25,  26. 

what  are  promissory  notes  within  the  stamp  acts,  103,  104. 
payable  to  order,  what,  32. 

to  a  non-ezisting  person,  32,  33. 

to  bearer,  what,  32. 

on  demand,  what,  105,  106.  115. 

to  maker's  order,  notes,  396,  397. 
need  not  be  negotiable,  34. 
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nor  pnqiort  to  be  for  valae  reetived,  40,  41. 
■ignatare,  38,  39. 

on  blank  paper,  or  leaving  blanki,  36,  37.  39. 
attestation  of,  where  necessary,  13  to  15. 
oonseqoenoe  of,  40. 
memorandams  on,  their  effect,  41  to  43. 
inland,  what  are,  27. 

what  are  within  the  stamp  acts,  100,  101. 
foreign,  what  are,  27. 

as  well  as  inland  notes  negotiable  in  England,  28,  29. 
English  notes  transferable  abroad,  29. 
in  sets,  29. 

fixing  a  place  for  payment,  30,  31. 
effect  of,  in  body,  30,  31. 
as  memorandum,  31. 
who  may  make  a  bill  or  note,  45. 

indorse  a  bill  or  note,  45.  54,  55.  465. 
of  naming  the  drawer  or  maker,  38. 
to  whom  they  may  be  made  payable,  45. 

persons  not  in  existence,  32,  33. 
of  naming  the  payee,  35. 
description  of  payee,  37,  38. 
to  whom  bills  may  be  addressed,  45. 
joint  or  several,  what,  56  to  58. 
legal  obligation  of  making  a  bill  or  note,  43, 44. 
stamp,  see  Stamp. 
re-issnable,  see  Stamp. 
alteration  of,  118  to  126. 
how  to  be  stated  in  pleading,  383  to  399. 
when  to  be  considered  as  payment,  214.  367  to  374. 

BLANKS  in  bills  or  notes,  filling,  26.  36,  37.  39.  169.  388.  572,  573. 

BRITISH  LINEN  COMPANY,  has  power  to  issne  notes,  79. 
what  notes  of,  require  no  stamp,  95. 

BROKER,  biUs  by,  80. 

CANCELLATION,  effect  of,  195,  n.  (65).  204  to  206. 

CASH  BILLS  and  NOTES,  when  to  be  presented  /or  payment,  see  BilUaad 
Not§t. 

CAUTION,  want  of,  in  taking  a  lost  or  stolen  bill  or  note,  not  a  defence  to 
action  by  indorsee  for  value,  536.  539. 
but  is  evidence  of  malafideM,  539. 
what  amounts  to,  540,  541. 

CERTAINTY  of  payment  necessary  to  a  bill  or  note,  15,  16. 
what  sufficient,  and  what  not,  16  to  24. 
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CHARGES  on  the  diihononr  of  a  bill  or  note. 

what  recoTerable  in  an  action,  350.  355  to  358. 
under  a  fiat  of  bankraptcj,  454,  455. 

CHEQUES  on  bankers,  what  exempt  from  stamp-dnty,  96. 

matt  not  be  poit-dated,  96,  97. 
when  to  be  returned  by  banker,  if  not  paid,  195. 
transfer  of,  after  due,  effect  of,  165,  166. 
payment  of,  before  date,  effect  of,  319. 
See  Preseniment. 

CHRISTMAS  DAT.    See  Public  Rett,  days  of. 
statntes  as  to,  see  Appendix. 

COMMISSIONERS  of  drainage  or  inclosnre,  bills  by,  84. 

COMPOSITION  with  creditors,  bills  or  notes  in  frand  of,  518,  519. 

COMPUTATION  of  TIME.    See  Time. 

CONDITIONAL  order  or  promise,  not  a  bill  or  note,  15  to  24. 
delivery  of  a  bill  or  note  may  be,  24. 
aeceptance  may  be,  1 77. 

CONFESSION  by  one  party,  evidence  against  whom,  483  to  485.  487.  532. 

CONSIDERATION  for  a  bill  or  note, 

of  giving  or  transferring  a  bill  or  note,  what  good,  504  to  516. 

what  otherwise,  501  to  516. 

what  makes  the  bill  or  note  void,  516  to  527. 

need  not  be  expressed  upon  a  bill  or  note,  40. 

when  it  must  be  proved,  471  to  473.  509. 

want  of,  when  a  defence,  498,  to  512. 

want  of,  a  defence  against  whom,  509,  510,  511. 

must  be  spedally  pleaded,  and  how,  556, 55 7  < 

failure  of,  when  a  defenoe,  503. 

must  be  specially  pleaded,  and  bow,  556,  557. 

partial  failure  of,  when  a  defenoe,  503  to  509. 

illegality  of,  when  a  defence,  516  to  534. 

a  defenoe  against  whom,  529  to  534. 
must  be  specially  pleaded,  and  how,  560, 561. 
where  recoverable  by  action,  367  to  374. 
notice  to  dispute  or  impeach  not  necessary,  474,  475. 
by  cross  acceptances,  430. 

CORPORATIONS,  bill  or  notes  by  or  to,  70  to  79. 
remedies  thereon,  358,  359. 
See  Banking  Corporaiioni. 
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COSTS,  on  stayiag  proceedings  in  actions  on  bills  or  notes,  by  whom  psjable, 
331,  332. 
acceptor  not  liable  to  indemnify  indorser  against,  356. 

COUNT  on  bUl,  special,  380  to  383. 

or  note,  obsenrations  thereon,  383  to  41 7. 

CROSS  or  COUNTER  ACCEPTANCES,  not  on  same  footing  as  aooommo. 
dation  acceptances,  429  to  435. 
each  acceptor  primarily  liable  on  his  own  acceptance,  430,  431,  432. 
whether  one  of  the  parties  to  exchange  of  acceptances  can  prove  npon 
the  other's  acceptance,  until  he  has  taken  up  his  own,  430  to  433. 
he  cannot  sne  ont  a  fiat,  435.  , 

if  one  party  pay  both  acceptances,  his  only  remedy  is  upon  the  other's 
acceptance,  431  to  433. 

DAMAGES,  what  recoverable  in  action  on  bill  or  note,  333,  350  to  358. 

DATE.    What  bills  or  notes  must  be  dated,  25. 
when  the  date  must  not  be  printed,  25.  114. 
ftlse  dating,  to  evade  stamp  duties,  25.  89.  96,  97.  106. 
post-dating,  oonseqaences  of,  25.  96,  97. 
of  filling  up  blank  left  for  the  date,  26. 
primdfaei€  evidence  it  issued  on  that  day,  27. 
on  Sunday  does  not  vitiate  bill  or  note,  26. 
when  bill,  &c.,  payable  after  date,  but  not  dated,  is  due,  244. 
statement  of,  in  pleading,  383,  384.  389,  390. 

DEBT,  action  of,  when  maintainable  on  a  bill  or  note,  358  to  361. 
general  issue  in,  when  pleadable,  543,  544,  n.  (401). 
of  third  person  when  a  good  consideration  for  a  bill  or  note,  512,  513. 
barred  by  statute  of  limitations,  good,  514. 

bankruptcy,  514. 

insolvent  act,  when  sufficient,  514,  515. 

DEBTOR  and  CREDITOR.    Whether  creditor  who  has  negotiated  bills  r«. 
ceived  from  his  debtor  to  amount  of  the  debt,  can  prove  the  debt,  438. 
bill  or  note,  indorsed  by  debtor,  given  to  the  creditor,  jnimd/aeu  ii  the 
property  of  the  creditor,  444. 

DECLARATION  on  a  biU  or  note,  380  to  41 7. 

by  one  party,  when  evidence  against  another,  483  to  487.   532. 
when  part  of  terms  of  making  bill  or  note,  532. 

DEFACING  bill  or  note,  striking  out  name,  &c.  consequences  of,  195,  n. 
(65).  206.  314. 

DEFAULT,  judgment  by,  effect  of,  490  to  493. 
See  Judgment. 

DEFEASANCE,  written  on,  vitiates  bill  or  note,  19,  20. 
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DEFENCE,  to  ao  action  on  a  bill  or  note,  Chap.  XII.  494. 

tNtrgain  for  renewal  or  indulgence,  when  bill  or  note  given  or  indorsed, 

494  to  497. 
similar  bargain  afterwards,  497. 
transfer  for  special  purpose  only,  498. 
want,  inadequacy,  or  failure  of  consideration,  498  to  516. 

what  constitutes,  501  to  516. 
who  may  insist  on,  509  to  511. 
illegal  consideration,  516  to  534. 

what  constitutes,  516  to  524. 
in  bill  or  notes,  for  which  others  substituted,  526 
to  528. 
*  who  may  insist  on,  529  to  534. 
bill  lost,  stolen,  or  improperly  obtained,  and  taken  maldflde,  535  to  541. 

but  want  of  caution  in  talcing  not  tofficient,  536,  537. 
indulgence,  542. 
what  must  be  pleaded  specially,  and  how,  542  to  563. 

DELIVERY,  transfer  by,  129. 

in  what  cases  it  may  be  made,  129.  131.  133. 

iU  effect,  129. 138.  172.  374. 

by  whom,  138,  139. 

necessary  to  complete  indorsement,  136,  137. 

implied  in  ststement  of  indorsement,  403. 

what  included  in  traverse  of  indorsement,  544,  545. 

DEMAND,  bill,  or  notes  payable  upon,  what,  105,  106.  115. 

when  payable,  230. 
when  to  be  presented,  230  to  240. 
on  drawer  need  not  be  prored  in  action  against  indorser,  475, 476. 

DESCRIPTION  of  bills  or  notes,  what  accurate,  383  to  402. 
if  erroneoQS,  when  amendable,  388.  390.  402.  594. 
of  payee,  35,  36,  37. 

DIRECTION  of  bill,  how  steted  in  pleading,  390,  391. 
not  necessary  to  a  bill,  7.  587. 

DISCHARGE  by  laches,  368  to  373. 

when  generally,  214,  215.  308.  372. 
in  not  making  doe  presentment,  201.  214  to  248. 
in  not  giving  due  notice,  214.  248  to  308. 
by  discharging  or  indulging  prior  parties,  210  to  212,  338 
to  348. 
See  Sai^faetion, 

DISCOUNT  of  bill  transferred  by  delivery  only  operates  as  a  sale,  374. 

usurious,  when  it  does  not  avoid  a  bill,  522,  523.  526.  531.  533. 

DIVIDENDS  under  a  fiat  of  bankruptcy,  satisfaction /^ro  tanto  only,  348. 
under  different  fiaU,  442  to  444. 

S  S 
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DRAINAGE  commissioners,  bills  by,  84. 

DRAWEE,  where  boaod  to  applj  particaUr  money  to  particoUr  bills,  364, 
365. 
acceptance  cannot  be  made  by  any  other  person  than  drawee,  except  for 
honoor,  176. 

DRAWING  a  bill,  what  it  impUes,  43,  44. 

DURESS,  when  it  obliges  the  owner  to  prove  consideration,  471. 
defence,  bill  obtained  by,  mnst  be  specially  pleaded,  559. 

EFFECTS,  want  of,  when  it  dispenses  with  presentment  and  notice,  290. 
294  to  299.  302,  303. 

EVIDENCE,  what  necessary  to  maintain  an  action  on  bill  or  note,  462  to 
490. 

of  ability  of  parties,  when  necessary,  462  to  465. 

of  signature,  when  necessary,  462  to  467. 
what  sufficient,  467.  486. 
by  confession,  when,  483  to  485.  486,  487. 

of  what  indorsements  necessary,  462,  463.  466,  467. 

what  dispensed  with  by  part  payment,  or  promise  to  psy,  476.  482. 

of  presentment  otherwise  than  to  drawee  or  at  his  residence,  where  neces- 
sary, 470. 

that  plaintiffs  constitute  a  particular  firm,  where  necessary,  470,  471. 

of  consideration,  where  necessary,  471  to  474.  532. 

of  authority  of  agent,  where  necessary,  487,488. 

what  sufficient,  488. 

of  sending  notice,  what  sufficient,  488,  489. 

of  protest,  what  sufficient,  490. 

in  what  cases  one  party  may  be  witness  for  or  against  another,  563  to 
566. 

in  action  against  indorser,  proof  of  application  to  dnwer  for  payment 
unnecessary,  475,  476. 

on  judgment  by  default,  no  OTidence  necessary,  490,  491. 

indorsee  of  over-due  bill  takes  it  subject  to  same  objections  to  which  it 
was  liable  in  the  hands  of  his  indorser,  but  is  not  snbjeet  to  every  kind 
of  evidence  to  which  that  indorser  would  have  been  subject,  162. 

parol,  that  an  acceptance  importing  to  be  absolute  was  made  conditionally, 
inadmissible,  198. 

admissible  to  contradict  consideration  expressed,  500. 

where  usury,  or  fraud,  a  defence  in  an  action  on  a  bill  or  note,  letters 
between  the  parties,  at  the  time  the  bill  or  note  was  given,  to  fix  the 
terms,  are  evidence  sgainst  subsequent  holder,  532,  533,  n.  (112). 

nse  of  bill  or  note  as  evidence  on  the  money  counts,  363  to  366. 

of  declarations  or  conduct  of  prior  holder,  where  admissible,  484,  485. 


EXCHANOB  of  bills  or  notes,  remedy  between  parties  to,  in  ease  of  bank, 
ruptcy,  429.  435. 
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EXCUSE  for  omittiDg  to  giro  notice  of  dithononr. 

ignorance  of  party's  reiidence,  274,  275.  280  to  283. 

expectation,  or  intimation  that  party  would  not  pay,  300  to  303. 

on  accommodation  bill  or  note,  292.  303  to  306.  440,  441. 

on  bill  or  note,  fictitiona  parties,  306. 

by  parol  agreement  that  payment  should  not  be  demanded,  307. 

part  payment,  or  promise,  290  to  292. 

proof  of  no  effecU,  293  to  299.  303. 

will  not  be  ayailable  under  allegation  of  notice,  413,  414. 

EXECUTION  against  the  person  of  a  party,  its  effect,  335,  336. 

EXECUTOR  or  ADMINISTRATOR,  party  to  a  bill  or  note,  79,  83. 
where  the  right  to  transfer  bill  or  note  deroWes  upon,  144,  145. 
payment  to,  309,  310. 
notice  to,  286. 

if  maker  of  a  note  appointed  executor,  and  prove  the  will  of  the  holder, 
note  discharged  and  executor  cannot  endorse  it,  158. 

80,  where  maker  is  one  of  scYerai  executors  of  the  will  of  the  bolder, 
158. 

delivery  by,  of  bill  or  note  payable  to  order  of  testator,  and  indorsed 
by  him,  insufficient,  145. 

EXPENCES,  what  recoverable  on  a  bill  or  note,  350.  355  to  358. 

EXTINGUISHMENT  of  claim  on  a  biU  or  note,  what,  333,  334. 
diiferent  from  satisfaction,  333. 

FASTS  or  FESTIVALS.    See  Public  Rett,  and  Statutes  in  Appendix. 

FEME  COVERT,  when  she  may  be  party  to  a  bill  or  note,  47  to  53. 
when  she  must  join  in  action  on  bill  or  note  made  to,  51,  52. 
transfer  by  her,  47.  143,  144. 
drawer  of  bill  made  payable  to  order  of,  estopped  from  disputing  her 

capacity  to  transfer,  465. 
payment  to,  310. 
defence  that  plaintiff  is,  how  pleaded,  546. 

that  defendant  was,  how  pleaded,  549. 

FICTITIOUS  PARTIES,  of  making  bilU  or  notes  payable  to,  32,  33,  34. 
when  excuse  for  laches,  306. 

how  such  bills,  &c.,  are  to  be  stated  in  pleading,  33,  34.  395. 
transfer  in  case  of  bills  payable  to  order  of,  how  made,  468,  469. 
a  signature,  in  name  of,  when  forgery,  571. 

FINDER  of  a  bill  or  note,  transfer  by,  139. 

FOREIGN  BILLS,  what  are,  27. 
nsually  in  seta,  29. 

FOREIGN  NOTES,  transferable  in  EngUnd,  28. 

FORGED  BILLS,  sale  of,  consequences,  172,  n.  (120). 

FORGERY  of  bills  or  notes,  567. 
statutes  relating  to,  567  to  570. 
by  altering  or  adding  to,  122.  571  to  573. 
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GRATITUDE,  not  taffident  oonsidention  for  bill  or  note,  512. 

GUARANTEE,  when  discharged  bj  neglect  to  make  preaentment  or  gi?e 

notice,  287,  288,  289. 
bj  agent,  when  it  bindi  principal,  373,  374. 
is  entitled  to  benefit  of  all  payments  by  which  the  debt  of  principal  re- 

dneed,  450,  451. 
for  payment  of  price  of  goods  delivers  to  seller  a  bill  whereon  the  gna- 

rantee  is  liable,  seller  cannot  prove  nnder  a  fiat  against  the  guarantee 

to  a  greater  amount  than  the  debt  of  the  buyer,  450. 

HOLDER  of  a  bill  or  note,  what  he  is  bound  to  do,  see  Laehet, 
for  value,  who  to  be  deemed,  511. 

HONOUR,  acceptance  for,  see  Aceeptimce. 
payment  for,  see  Payment, 

HUSBAND,  suit  by,  on  bill  made  during  coverture  to  his  wife,  49  to  53. 
where  bound  by  the  signature  of  his  wife,  49.  51. 

ILLEGAL  CONSIDERATION,  for  bill  or  note,  what  is,  516  to  525. 

even  in  part,  avoids  it,  516.  525,  526. 

in  whose  hands,  529  to  531. 
defence  of,  must  be  specially  pleaded,  and  bow,  560,  561. 

INCLOSURE  commissioners,  bills  by,  84. 

INDEMNITY  on  loss  of  bill,  139,  140  (in  notu).  376  to  379. 

INDICTMENT  for  FORGERY,  where  tried,  590. 
what  it  should  contain,  590  to  594. 
variance  in,  what  amendable,  594. 

INDORSEMENT,  what  bills  and  notes  may  be  indorsed,  128  to  130. 
where  necessary  to  transfer  a  bill  or  note,  129,  130. 
omission  of  making,  consequences,  131,  145,  146. 
form  of,  in  general,  130,  131. 

on  bills  and  notes  for  less  than  5/.,  130. 
fnU,  132. 
in  blank,  132. 

its  operation,  132,  133. 
may  be  filled  up  by  the  holder,  132. 
restrictive,  133  to  136. 
for  what  sum,  138. 
its  legal  obligation,  171, 172. 

by  person  having  no  right  to  transfer,  effect  of,  138,  139. 
forged,  by  person  of  the  same  name  as  payee,  142,  143.  577. 
by  whom, 
by  banker  or  broker  in  fraud  of  customer,  141,  142. 
when  payee  is  only  trustee,  143. 

of  a  bill  or  note  payable  to  several,  not  partners,  57.  143. 

partners,  58  to  79. 
feme  sole,  who  marries,  143. 
feme  covert,  49  to  51.  144.  465. 
by  infant,  45.  144.  465. 
by  executor  or  administrator,  144,  145.  158. 
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INDORSEMENT— con/mtMil. 

bj  banknipt  or  his  astignceap  54,  55. 146  to  158. 

by  agent,  157. 
at  wbat  time,  158. 

after  the  time  appointed  for  payment,  158  to  166. 

before  such  time,  bat  after  refasal  of  acceptance,  163,  164. 

after  payment,  effect  of,  166,  167. 

before  insertion  of  sum,  or  time  of  payment,  168,  169. 
of  a  bill  or  note  pott-dated,  169. 
of  bills  in  sets,  170. 
how  stated  in  pleading,  402,  403. 
what  indorsements  must  be  so  stated,  403,  404. 
what  it  admits,  463.  464. 

what  indorsements  most  be  proved,  463.  466,  467,  468. 
proof  of,  when  dispensed  with,  476. 
proof  of,  what  sufficient,  467. 
by  person  transferring  bill  or  note,  primd/aeie  CTidenoe  of  tranafer  of 

property  in  such  bill  or  note,  444,  445. 
trayerse  of,  puts  in  issue  delivery,  544. 
form  and  effect  of,  544,  545. 

INDORSER,  1  &  2  Geo.  IV.  c.  78,  does  not  affect,  31. 

INDULGENCE,  iU  effect,  210.  212.  338  to  347.  542. 
how  pleaded  as  a  defence,  554. 

INFANCY,  defence  of,  must  be  specially  pleaded,  549. 

how,  549. 
acceptor  estopped  from  setting  up  infancy  of  drawer  of  bill  payable  to  his 
order,  465. 

INFANT,  when  he  may  be  a  party  to  a  bill  or  note,  45,  46,  47. 
may  be  payee  or  indorsee,  47. 
no  objection  to  bill  that  drawee  was  an  infant  when  bill  was  drawn,  if  he 

were  of  age  when  he  accepted,  47. 
indorsement  by,  46.  144.  465. 
payment  to,  47.  309. 

INLAND  biUs,  what  are,  27. 

INQUIRY,  writ  of,  see  Judgment  hy  Drfault. 

INSANITY,  when  it  avoids  a  bill  or  note,  54. 
defence  of,  must  be  specially  pleaded,  549. 

INSOLVENCY  of  drawee  or  maker,  no  excuse  for  not  presenting  or  giving 
notice,  246.  299,  300.  303  to  306. 

INSOLVENT,  bill  or  note  given  by,  for  debt  from  which  he  is  discbaigcd, 
when  invalid,  514,  515. 

where  given  partly  only  for  such  a  debt,  515. 
INTEREST,  when  to  be  recovered  in  an  action,  350  to  355. 
when  under  a  commission  of  bankruptcy,  448.  454,  455. 
rebate  for,  to  be  made  in  proof  on  bill  not  due,  419,  420. 
must  be  deducted  for  time  it  has  to  run,  where  bill  or  note,  not  dne,  eon- 
stitntes  the  petitioning  creditor's  debt,  420,  421. 
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INTEREST— eon/teaecl. 

whether  upon  bill  or  note  due  at  the  issuing  of  fitt,  interest,  not  expressly 
made  payable  on  the  face  of  the  bill  or  note,  can  be  reckoned  as  part 
of  the  debt  to  support  the  fiat,  422. 

INTOXICATION,  when  it  avoids  a  bill  or  note,  54. 
defence  of,  must  be  specially  pleaded,  and  how,  549. 

ISSUING,  when  bill  or  note  to  be  considered  as  issued,  123,  124. 

JOINT  or  several  bills  or  notes,  what  are,  56,  57. 

or  several  bills  or  notes,  statement  of,  in  pleading,  385,  386. 

JOINT-STOCK  COMPANY,  bills  or  notes  by,  how  executed,  39. 

JUDGMENT  by  default  upon  bill  or  note,  what  is  to  be  proved  upon,  490,  491. 
when  court  will  refer  it  to  officer  to  ascertain  sum  due,  490  to  493. 

LACHES,  its  effects,  213  to  308. 
on  unstamped  bills  or  notes,  89. 
See  Diteharge. 

LEGACY  DUTY,  intention  to  avoid,  not  a  good  contideration  for  a  bill  or 
note,  512. 

LICENCE,  for  bankers  and  banking  partnerships,  to  issue  notes  on  un- 
stamped paper,  95. 
to  be  taken  out  for  each  place,  95. 

unless  more  than  four,  and  then  only  four  licences  required,  113. 
to  re-issue  notes  under  100/.,  payable  to  bearer  on  demand,  111  to  114. 

LOSS  of  a  bill  or  note,  what  should  be  done  thereon,  140. 

if  made  ground  for  withholding  payment,  consequence  of,  336. 

when  action  may  be  brought  on  a  lost  bill  or  note,  374  to  378. 

or  on  the  consideration  for  it,  377. 

no  excuse  for  not  giving  notice  of  dishonour,  299. 

where  it  obliges  the  holder  to  prove  consideration,  472. 

and  that  he  took  it  bond  fide,  535. 
evidence  of,  539  to  541. 

LOST  or  stolen  bill,  transfer  of,  138  to  140. 

MEMORANDUM  on  a  biU  or  note,  41  to  43. 

MONEY  COUNTS,  when  amount  of  bill  or  note  may  be  recovered  under, 
362  to  367. 
evidence  in  support  of,  what  necessary,  462. 

MONTH  in  bill  or  note  means  calendar,  not  lunar,  244,  245. 
division  of,  fifteen  days,  246. 

NAME  of  acceptor,  when  to  be  specified,  184  to  186. 
drawer  or  maker  must  appear,  38,  39.  585. 
payee,  32.  36.  585. 

NEGLECT.    See  Di»ckarg9. 

NEGOTIABILITY  not  essential  to  a  bill  or  note,  84. 
words  necessary  to  create  it,  32. 
may  be  restrained  by  indorsement,  133  to  137. 
when  to  be  stated  in  pleading,  396.  403. 
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NON-ACCEPTANCE.    See  Notiee^ProtetK 

NON-PAYMENT.    See  Noihe—Proint. 

NOTES,  1  Geo.  IV.  c.  78,  doeg  not  apply  to,  31. 
foreign,  transferable  in  England,  28. 
Englisb,  transferable  abroad,  29. 
payable  to  maker's  order,  wben  good,  35. 

how  to  be  described  in  pleading,  35.  S96,  397. 
See  BilU  and  Noie$. 

NOTICE  of  dishonoor,  by  whom  to  be  given,  249,  250. 
to  whom,  generally,  214.  286  to  289. 

to  acceptor  of  biU  or  maker  of  notes,  where  they  fix  special  place  for  pay- 
ment, 307. 
on  bills  or  notes  having  fictitions  drawees  or  makers,  306. 
in  case  of  lost  or  destroyed  bill  or  note,  299. 
of  non-acceptance,  after  unnecessary  presentment,  248. 
on  the  offer  of  a  partial  or  conditional  acceptance,  249. 
its  form,  252  to  261. 
at  what  time,  269  to  276. 

to  parties  resident  in  the  same  place,  270. 

in  different  places,  270  to  276. 
when  the  proper  day  is  a  day  of  rest,  272. 
most  be  at  a  seasonable  hoar,  271.  276,  277. 
by  banker  to  his  customer,  273,  274. 
verbal,  277,  278. 
written,  sent  by  post,  278  to  281 . 

address,  sufficiency  of,  280,  281,  282. 
to  whom,  when  party  entitled  to  notice  becomes  bankrapt,  284. 
on  bill  or  note  made  payable  at  a  banker's,  307,  308. 
want  of,  not  excused  by  bankruptcy  or  insolvency  of  drawee  or  maker^ 

246.  299,  300.  303  to  306. 
want  of,  wben  excused  by  ignorance  of  party's  residence,  274,  275.  280 
to  283. 

in  cases  of  expectation  or  intimation  that  drawee 

or  maker  would  not  pay,  300  to  303. 
on  accommodation  paper,  292.  303  to  306,  440, 

441. 
on  paper  with  fictitious  names,  306. 
by  parol  agreement  that  payment  should  not  b# 

demanded,  307. 
by  part  payment  or  promise,  290  to  292. 
by  proof  of  no  effects,  293  to  299.  303. 
to  one  of  several  partnera,  sufficient,  284,  285. 
neglect  to  give  it,  legal  consequences  of,  214.  248  to  308. 
second,  if  necessary,  286. 
when  to  be  pleaded,  413,  414. 
how  proved,  488  to  490. 
excuse  for,  or  dispensation  with,  not  available  under  allegation  of  notice, 

413,  414. 
proof  of,  when  dispensed  with,  476  to  481. 
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NOTICE— eoii/foiiMr. 

retfonable,  whether  a  qaeetion  of  law  or  fact,  230  to  232. 
of  intention  to  dispute  consideration,  not  necessary,  474. 
if  disputed  must  be  traversed,  545. 

NOTING,  at  what  time  it  mnst  be,  268. 

for  non-acceptance  is  notice  of  dishonour,  164. 
notice,  doe  presentment  implied  from  charge  for,  260. 

OBLIGATION,  by  drawing  a  bill  or  note,  43,  44. 

PARTIES  to  a  bUl  or  note,  who  may  be,  Chap.  II.,  45  to  85. 
infants,  45  to  47. 
femes  covert,  47  to  53. 
lunatics,  persons  intoxicated,  54. 
bankrupts,  54,  55. 

several  persons  not  partners,  56  to  58. 
partners,  58  to  70. 

Bank  of  England  and  joint-stock  banks,  70  to  78. 
other  corporations,  78,  79. 
agents,  79  to  83. 

persons  standing  in  autre  droit,  83,  84. 
aliens,  84,  85. 
fictitious,  of  making  bills  or  notes  payable  to,  32  to  34. 

PARTNER,  bill  or  notes  drawn,  accepted,  made,  or  indorsed  by,  58  to  79. 
181. 

power  of,  to  bind  co-partner  by  bill  or  note,  58. 

in  what  partnerships,  58  to  60. 
by  what  names  or  style,  60  to  63. 
by  one  alone,  in  fraud  of  partnership,  63  to  67. 

after  dissolution  of  partnership,  68,  69,  70. 
where  partnership  is  carried  on  in  the  name  of  one  member  only, 

61,  62. 

where  two  trades  are  carried  on  in  same  place,  under  same  firm, 

62,  63. 

where,  in  banks,  more  than  six  partners,  70  to  76. 
where  right  to  indorse  is  in  several  partners,  of  whom  some  be- 
come bankrupt,  146,  147. 
notice  to  one  sufficient,  284,  285. 
satisfaction  as  to  one  is  satisfaction  as  to  all,  350. 
proof  against  joint  and  against  separate  estate  of  one  or  more  partners, 

450  to  454. 
defence,  bill  or  note  given  by,  in  fraud  of  partnership,  how  rendered  avail- 
able by  pleadings,  544. 

PARTNERSHIP,  proof  of,  when  necessary,  470. 

bank  acts  before  7  Geo.  IV.,  containing  prohibitions  as  to  partnerships 
of  more  than  six  persons,  applied  only  to  banking  partnerships,  76. 

PAYEE,  certainty  of,  35,  36. 

name  of,  not  necessary ;  description  of,  sufficient,  37,  38. 
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PAYMENT,  to  whom  to  be  made. 

if  the  proprietor  die,  309. 

become  bankrupt,  309. 
be  under  age,  309. 
a  feme  covert,  310. 
to  a  bankrupt,  310,  311. 
by  a  bankrupt,  311,  312,  317. 
to  customer  of  a  banker  where  a  diahonoured  bill  ia  in  the  handa  of  auch 

banker,  312. 
on  bill  with  rettrictive  indorsement,  316. 
on  cheque  with  banker's  name  written  across  it,  316,  317. 
on  forged  or  lost  bill,  140.  312  to  317. 319. 
for  honour,  314.  318. 

as  between  holder  and  other  partiea  what  ahall  be,  333  to  338. 
when  a  bill  or  note  shall  be,  368  to  373. 
unstamped  bill  or  note  will  not  operate  as,  89. 
for  honour  of  drawer  or  indorser  of  bill  under  protest,  how  to  be  stated 

in  pleading,  417. 
before  the  bill  or  note  is  due,  318. 
when,  on  a  bill  or  note  payable  on  demand,  230. 
when,  on  a  bill  or  note  payable  after  certain  event,  240,  241. 
payable  after  date,  and  not  dated,  243,  244. 
payable  at  eight,  241. 
payable  at  usance,  245,  246. 
9upra  protest,  318. 
how  pleaded,  550,  551. 

PLACE,  effect  of  making  a  bill  or  note  payable  at  a  particular  place,  where 
it  is  made  so  by  the  express  words  of  the  bill  or  note,  30,  31. 

or  by  the  acceptance,  200,  201. 
in  making  notice  necessary  to  acceptor  or  maker,  307,  308. 
atatemeot  of  in  pleading,  384,  385.  391.  393,  394. 

PLEADINGS,  count  on  a  bill  or  note,  380  to  417. 

PLEAS,  to  a  count  on  a  bill  or  note,  542  to  562. 
general  issue  not  admissible,  542,  543. 
unless  by  statute,  543. 

some  fact  alleged,  must  be  traversed,  544,  545. 
what  defencea  must  be  specially  pleaded,  and  how,  545,  546. 
personal  incapacity  of  plaintiff,  546. 
plaintiff  a  prior  party  to  bill  or  note,  547. 
plaintiff  parted  with  right  by  bankruptcy,  inaolvency,  tranafer,  or  losa, 

548,  549. 
personal  incapacity  of  defendant,  infancy,  coverture,  Bte.,  549. 
mental  incapacity,  insanity,  intoxication,  549. 
contract  performed  by  payment,  tender,  550. 

satisfied,  byaooord  and  satisfaction,  &e.,  550.  553. 
defendant  dischaiged  by  bankruptcy,  insolvency,  releaae,  653. 

by  waiver,  554. 

by  indulgence  to  prior  party,  554. 
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defendant  discharged  by  presentment  and  refenl  of  acceptance  and  no 

notice,  555. 
by  alteration  of  bill  or  note,  555. 
defendant  entitled  to  aet-off  or  mutual  credit,  555. 
matters  rendering  the  bill  or  note  void  or  Toidable,  want  or  failnre  of 
consideration,  556. 

delivered  for  special  purpose  only,  557. 
obtained  by  illegal  means,  fraud,  duress,  559. 
consideration  illegal,  560. 

by  common  law,  immoral,  &e.,  560,  561. 
by  statute,  usurious,  gambling,  &c.,  561. 
that  bill  or  note  not  stamped,  when  may  be  pleaded,  562.  124  to  126. 
payment  of  money  into  court,  how  pleaded,  562. 
replications  to  pleas,  551  to  561. 

PRESENTMENT,  what  necesssry,  and  consequences  of  not  making,  214, 
215,  216. 
at  what  place  to  be  made,  216.  222.  240. 
at  what  time  of  day,  222  to  224. 
for  acceptance,  in  what  case  necessary,  224. 
within  what  time,  224  to  228. 
of  leaving  the  bill  thereon,  228. 
for  payment,  of  leaving  the  bill  on,  228. 

within  what  time,  220,  221.  229.  239  to  248. 
of  a  bill  or  note  payable  on  demand,  229  to  239. 
of  a  bill  psyable  at  sight,  232.  241.    - 
payable  at  usance,  245,  246. 
payable  after  a  certain  event,  241. 
payable  at  a  certain  day,  241. 
of  a  cheque  at  the  clearing-house,  236,  237. 
upon  a  general  acceptance,  unnecessary,  200,  201. 
on  bill  drawn  payable  at  a  different  place  from   mentioned 
residence  of  drawees,  after  refusal  to  accept,  unneces- 
sary, 267. 
want  of,  not  excused  by  bankruptcy  of  drawee  or  maker, 

246. 
or  insolvency,  246. 
or  stopping  payment,  246. 
when  to  be  stated  in  pleading,  and  how,  405  to  410. 
excuse  for  not  making,  not  admissible  under  statement  of  presentment, 

408,  409. 
when  to  be  proved,  and  when  presumed,  466.  476  to  482. 
must  be  specially  traversed,  545. 

PRINCIPAL  and  AGENT.     See  Agent. 

PROCURATION,  acU  by,  when  binding,  82,  83. 
caution  respecting,  82.  316. 

signature  by,  bow  to  be  stated  in  pleading,  388,  402. 
when  not  a  forgery,  571,  n.  (11). 
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PROMISE  to  accepti  when  it  amounti  to  an  acceptanee,  196  to  192. 
to  pay,  after  notice  of  lachea,  its  effect,  290  to  292. 

when  an  admission  of  presentment  and  notice,  476  to  479. 
statement  of,  in  assumpsit,  when  necessary,  415,  416. 

PROOF  under  a  fiat  of  bankruptcy,  see  Remedy, 

PROPERTY,  in  bills  or  notes,  in  case  of  bankruptcy,  in  whom,  146  to  157. 

PROTEST,  what,  262,  265. 

on  what  bills  or  notes  it  may,  or  must  be  made,  262  to  269. 
consequence  of  a  neglect  to  make  it  on  foreign  bills,  262,  263. 
ditto  on  inland  ones,  264  to  267. 

at  what  place  to  Le  made,  on  bills  drawn  payable  elsewhere  than  at  men- 
tioned residence  of  drawer,  267. 
on  foreign  bills,  at  what  time  to  be  made,  268,  269. 
on  inland  bills,  at  what  time  to  be  made,  269. 
when  to  be  stated  in  pleading,  412,  413. 
how,  413. 
how  proved,  490. 
when  presumed,  476  to  479. 

PROTEST  for  better  security,  what,  181. 

PUBLIC  REST,  days  of,  what  are,  243,  statutes  as  to.  Appendix, 
presentment  of  bills  or  notes  due  upon,  243. 

RANSOM  of  British  ship,  or  goods  on  board  of  British  ship,  bills  or  notes 
for  invalid,  525.  530,  531. 

RECEIPT  of  a  bill  or  note,  what  it  implies,  214. 

RE-EXCHANGE,  by  whom  payable,  355, 356.  454,  n.  (87). 
cannot  be  referred  to  the  officer  of  the  court,  492. 

REFERENCE  to  the  officer  to  ascertain  the  sum  due,  when,  490  to  493. 

evidence  on,  not  necessary,  490. 
RE.ISSUABLE  notes,  what  are.  111. 

must  not  have  the  date  printed,  109. 
RE-ISSUING  notes,  when  it  may  be  done,  111  to  116. 
notes,  licences  for,  112  to  114. 

without  proper  licence,  penalty,  1)3. 
which  ought  not  to  be  re-issued,  penalty,  114. 

pleading,  562. 
REMEDY,  in  respect  of  a  bill  or  note. 

1.  by  action.  Chapter  IX.,  320  to  417. 
against  whom,  320  to  327. 
by  whom,  321  to  325. 

at  what  time,  before  time  for  payment,  325,  326.  328. 
of  staying  proceedings  thereon,  331,  332. 
where  barred  by  satisfaction  of  the  bill,  333  to  337.  548, 

349,  350. 
where  barred  by  discharging  or  giving  time  to  parties,  210 

to  212.  338  to  347. 
what  recoverable  thereby,  333,  350  to  358. 

after  partial  satiifaction,  349,  350. 
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what  maintainable  upon  the  bill  or  note,  358   to  361. 

374. 
when  the  bill,  &c.  may  be  nsed  aa  evidence  in  another 

action,  362  to  367. 
what  maintainable  for  the  consideration,  367  to  374. 
what  maintainable  upon  a  bill,  &c.  deatrojed  or  loit,  374 

to  380. 
declaration  with  obsenrations,  380  to  417. 
2.  by  proof  under  a  fiat  of  bankruptcy. 

in  what  caaes,  generally,  418,  419. 

before  the  hill  or  note  is  due,  419,  420. 

on  transfer  after  the  bankruptcy,  422,  423. 

where  bankrupt's  liability  commences  after  bankruptcy,  423. 

on  bills,  &e.  taken  up  after  fiat  issued,  424,  425. 

by  surety,  425  to  431. 

on  counter  acceptances  or  exchange  of  bills,  431  to  435. 

on  reciprocal  accommodation  bills  without  exchange,  436, 

437. 
under  several  fiats,  442  to  444. 
of  a  bill  or  note  pledged,  444  to  450. 
to  what  amount,  on  bill  or  note  pledged,  445  to  450. 
against  joint  estate  of  firm,  and  against  separate  estate  of 

one  or  more  of  partners,  451  to  454. 
where  money  payable  on  counter  acceptance,  a  good  peti- 
tioning creditor's  debt,  435. 
where  bill  or  note,  before  it  is  due,  a  good  petitioning 

creditor's  debt,  420  to  422. 
interest  and  charges,  454,  455. 
what  debts  may  be  set  off,  455  to  460. 

RENEWED  bills  or  notes,  how  far  they  stand  upon  the  footing  of  the 
original  bills  or  notes,  441,  442. 

RENEWAL,  contract  for,  when  a  defence,  494  to  498. 

REPLICATION.     See  Pleading. 

SALE,  discount  of  bill  or  note  transferred  by  delivery  only,  primd  facie  a 
sale,  374. 
of  bill  transferred   by  delivery  only  implies  a  warranty  by  vendor  of 
genuineness  of  the  bill,  171,  172. 

SATISFACTION  of  a  bill  or  note,  what  is,  333  to  336.  347  to  350. 
as  to  one  partner,  extends  to  all,  350. 
when  a  bill  or  note  operates  as,  368  to  373. 
must  be  specially  pleaded,  and  how,  550,  551. 

SCOTLAND,  the  Bank,  and  Royal  Bank  of,  have  power  to  issue  notes,  79. 
and  so  has  the  British  Linen  Company  in,  79. 

SERVANT,  signature  by,  when  personally  binding,  181. 
bill  or  note  by,  statement  in  pleading,  386. 
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SET:  of  dimwingUDs  in  wis,  29. 
of  tnnsfemng  them,  170. 
of  dcdariog  on  then,  394. 

SET-OFF  under  n  oommiasion  of  btnkrnptcy,  455  to  461. 
mutt  be  pleaded  ipedally,  und  how,  555. 

SEVERAL  PERSONS,  not  in  partnership,  biUa  and  notes  by,  56  to  58. 
indorsement  of  bills  or  notes  payable  to,  57. 
aooeptanoe  of  bills,  drmwn  upon,  58. 

SIGHT,  bills  paymble  at,  when  due,  241. 

after,  when  due,  243,  244. 

SIGNATURE  of  a  bm  or  note,  38,  39. 

on  a  blank  paper  with  «  bill  stamp,  39.  388. 

must  import  to  bind  at  all  events  each  person  who  signs,  39. 

how  pleaded,  388,  389. 

how  proved,  33,  34.  483.  486,  487. 

by  witness  who  has  seen  the  party  once  write  his  name,  486. 

or  surname  only,  486. 
confession,  when  snffident  proof  of,  483  to  486. 
admission  by  one  of  several  defendants  on  pleadings,  487. 
of  a  partner,  487. 
or  servant,  487,  488. 

how  pleaded,  386. 402. 

how  proved,  488. 
of  bank  note  by  a  clerk,  488. 

may  be  impressed  by  machinery,  38,  39.  488. 

SMUGGLED  GOODS,  bUls  or  notes  for,  522. 

STAMP,  what  necessary  on  a  bill  or  note,  86  to  115. 

on  notes  made  ont  of  Great  Britain,  91,  92. 
on  bills  signed  abroad,  bnt  filled  up  here,  92. 

bat  sketched  oot  here,  92, 93. 
on  bills  dated  abroad,  bnt  made  here,  93, 94. 
on  foreign  bills  in  setn,  101. 
on  inland  bills,  97  to  101. 

on  bills  made  in,  bnt  payable  ont  of.  Great  Britain,  101. 
on  notes,  101  to  104. 

what  to  be  deemed  an  inland  bill  with  reference  to,  100,  101. 
amount  in  certain  special  cases,  104  to  106. 
what  is  a  note,  with  reference  to,  103,  104. 
what  bills  and  notes  exempt  from,  94.  97,  98,  99. 
bank  bills  snd  notes,  94.  97.  99. 
bills  drawn  for  the  pay  of  army  or  navy,  94. 98,  99. 

for  less  than  40*.,  94. 
small  notes  issued  by  certain  Scotch  banks,  94. 
notes  payable  to  bearer  on  demand  under  40«.,  95. 
notes,  drafts,  or  orders  by  loan  societies,  95. 
notes  by  licenced  bankers,  95. 
cheques  on  bankers,  96. 
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STAMP— coii/l«tf«<f. 

must  be  of  proper  denomiDation,  106, 107. 

TDuat  be  imprefsed  by  proper  die,  108,  109. 

when  improper,  how  remedied,  107. 

at  what  time  to  be  impressed,  110,  111. 

what  notes  re-issuable.  111  to  116. 

when  invalidated  by  alteration  of  bill  or  note,  118  to  122. 

frauds  to  evade,  by  dating  bill  or  notes  abroad,  93,  94. 

frauds  to  evade,  in  case  of  cheques  on  bankers,  96,  97. 

by  false  dates,  96. 106. 
effect  of  bill  or  note  without,  87  to  91. 

want  of,  or  defect  in,  how  taken  advantage  of,  116,  117.  544.  562. 
re-issuing  bill  or  note  without  fresh  stamp  may  be  pleaded,  562. 

STAMP-OFFICE,  account  rendered  to,* by  banking  partnerships  of  more  than 
six  issuing  bills  or  notes,  72  to  75. 

STATEMENT  of  bill  or  note,  in  pleading,  383  to  417. 
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George  IV.                          s.  83 

•                                • 

.  310.  317 

s.  125 

• 

516 

.  529.  543 

7.  c.  6.  8.  2 
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Victoru.  1.  c  80 


c.  84.  ss.  1,  2,  3 

1  &  2.  c  96. 

c  100 

2  &  3.  c  29 

e.  37.  ■.  1 

3  &  4.  c  83 

Clio 

4  &  5.  c.  54 

5  &  6.  c.  85 

c.  110. 1.  10 
c  122.  •• 

8.40 

6  &  7.  &  45 

c85 

7  &  8.  c  32 

B.7 

B.26 
8.22 

8.7 

c.  110. 8.  45 
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8.22 

8  &  9.  c.  102 

c.  109.  8.  15 
8.  18 

10  &  11.  0.53 
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146 


311 


516 


522 
571 
73 
515 
317.  424 
225 
522 
95 
522 
73 
558 
420.  421 
529.  543 
522 
565 
71.  77.  94 
70 
71 
95. 112 
11 
39.79 
75 
39 
522 
524 
524 
95 
594 


STAYING  PROCEEDINGS  in  actioiis  on  bills  and  notes,  332,  333. 

STOCK- JOBBING  differences,  bill  to  pay  broker,  bed  in  whose  bends,  529. 

STOPPING  PAYMENT  by  dimwee  or  maker,  no  ezcose  for  non^present- 
ment,  246. 
nor  for  want  of  notice,  299. 

SUBSTITUTED  bills  or  notes,  how  far  they  stand  on  the  fboting  of  thoee  for 
which  they  were  given,  441,  442,  526  to  528. 

SUNDAY.    See  Fn*/»c  IZet/. 

SUPRA  PROTEST.    See  Acetpimut  and  PttpmmU. 

SURETY,  notice  to,  when  necessary,  287  to  289.  302  to  306. 
indulgence  to,  338,  339,  340. 

THIEF,  transfer  by,  139. 

TIME,  how  computed  on  a  bill  or  note,  244  to  246. 

reasonable  whether  question  of  law  or  fact,  230  to  232. 
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TRANSFER  of  bills  or  notes  by  indorsementf  see  indamrneni, 

by  deliyery,  see  DeUvety^ 
TRUSTEE,  bills  or  notes  by,  80. 
transfer  by,  143. 

UNCERTAINTY  of  erer  being  payable,  where  an  objection  to  bill  or  note, 
15  to  24. 
of  payee,  an  objection  to  bill  or  note,  35,  86. 

UNDERTAKING  of  the  drawer  of  a  bUl,  43,  44. 
of  the  maker  of  a  note,  44. 
of  an  indorser,  171,  172. 
of  an  acceptor,  174. 
of  areoeiTcr,  214. 

UNSTAMPED  bills  or  notes,  laches  in  respect  of,  89,  90. 

forgery  of,  90,  91.  588. 
USANCE,  what,  245. 

its  duration,  245. 

statement  of,  in  pleading,  391,  392. 

USURY,  when  a  biU  or  note  is  afoided  by,  522,  523. 530, 531. 
defence  of,  must  be  specially  pleaded,  and  how,  561. 

VALUE  receiTed,  when  necessary  to  be  inserted  in  bill  or  noto,  40,  41. 
thongh  stated  may  be  contradicted  by  oral  eyidenoCf  41. 
need  not  be  stated  in  pleading,  398. 

VARIANCE  in  describing  bill  or  note,  383  to  391.  893  to  398.  401,  402« 
in  case  of,  between  word  and  figores  in  a  bill,  words  prerail,  12. 
what  amendable  in  pleadings  in  actions,  890.  402.  490. 
what  amendable  in  indictments,  594. 

WAIVER  of  an  acceptance,  what,  207  to  212. 
must  be  specially  pleaded,  and  how,  554. 

WARRANTY  of  gennineness  implied  from  delivery  of  bill,  &c.,  172. 
of  prior  indonement  not  implied  from  indonement,  172. 
failore  to  comply  with,  when  a  defence  to  action  on  bill  or  note,  503.  506. 

WITNESS,  in  actions  on  bill  or  note,  who  may  be,  563  to  566. 
in  prosecution  for  forgery,  person  interested,  599,  600. 

WRIT  of  INQUIRY.    See  Judgment  by  DeflntlL 
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